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UNEMPLOYMENT INSURANCE AMENDMENTS

2012 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Jeremy A. Peterson

Senate Sponsor:

LONG TITLE
Committee Note:

The Workforce Services and Community and Economic Development Interim
Committee recommended this bill.
General Description:

This bill modifies the Employment Security Act by reducing the maximum
unemployment insurance contribution rate for an employer beginning in calendar year
2012 and capping the social unemployment insurance contribution rate for all
employers for calendar year 2012 only.
Highlighted Provisions:

This bill:

» reduces the maximum unemployment insurance contribution rate for an employer
from 9% plus the social contribution rate to 7% plus the social contribution rate
beginning in calendar year 2012;

» caps the social unemployment insurance contribution rate for all employers at .4%
for calendar year 2012 only;

» provides that if the reserve fund is insolvent, the reserve factor is 2.0 until the
reserve fund becomes solvent; and

» makes technical changes.
Money Appropriated in this Bill:

None
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Other Special Clauses:
This bill provides an immediate effective date.

Utah Code Sections Affected:

AMENDS:
35A-4-303, as last amended by Laws of Utah 2011, Chapters 297 and 342
35A-4-304, as last amended by Laws of Utah 2011, Chapter 297

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 35A-4-303 is amended to read:

35A-4-303. Determination of contribution rates.

(1) (a) An employer's basic contribution rate is the same as the employer's benefit
ratio[;] and is determined by dividing the total benefit costs charged back to an employer
during the immediately preceding four fiscal years by the total taxable wages of the employer
for the same time period, calculated to four decimal places, disregarding [the] any remaining
fraction[;1f-any].

(b) In calculating the basic contribution rate under Subsection (1)(a)[+<1)], if four fiscal
years of data are not availablel[;]:

(1) the data of [three] the number of complete fiscal years that is available shall be

divided by the total taxable wages for the same time period[;]; or
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(i1) if the employer is a new employer, the basic contribution rate shall be determined

as described in Subsection (5).
(2) (a) Subject to Subsection (2)(b), the division shall [ealeutate] determine the social
contribution rate by dividing all social costs as defined in Subsection 35A-4-307(1) applicable

to the preceding four fiscal years by the total taxable wages of all employers subject to
contributions for the same period, calculated to four decimal places, disregarding any
remaining fraction, and [rounded] rounding the result to three decimal places[;disregardimgany
further-fractron;] as follows:

(1) if the fourth decimal place is .0004 or less, [orroundmgup-tothe nexthigher

number;] the third decimal place does not change: or

(i1) if the fourth decimal place is .0005 or more, rounding the third decimal place up.

(b) For calendar year 2012 only, if the calculation of the social contribution rate under

Subsection (2)(a) is greater than .004, the social contribution rate for calendar year 2012 is
.004.

(3) (a) [BegmnimgFanuary 12060, the] The division shall [by-admintstratrvedectston]

set the reserve factor at a rate that [shalt-sustain] sustains an adequate reserve.

(b) For the purpose of setting the reserve factor:

ge-of the-frve-htghestbenefitcostratesthetas years:|

[(BybegmmingFanuary1-2609;] (i) the adequate reserve is defined as between 18 and

24 months of benefits at the average of the five highest benefit cost rates in the last 25 years;

(i1) the division shall set the reserve factor [shattbe] at 1.0000 if the actual reserve fund

balance as of June 30 preceding the computation date is determined to be an adequate reserve;
(i11) the division shall set the reserve factor [wiltbeset] between 0.5000 and 1.0000 if

the actual reserve fund balance as of June 30 preceding the computation date is greater than the

adequate reserve;
(iv) the division shall set the reserve factor [wiltbeset] between 1.0000 and 1.5000 if

the actual reserve fund balance as of June 30 prior to the computation date is less than the

adequate reserve;
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(v) if the actual reserve fund balance as of June 30 preceding the computation date is
insolvent or negative or if there is an outstanding loan from the Federal Unemployment

Account[;] or other lending institution, the division shall set the reserve factor [wiltbeset] at

2.0000 until the actual reserve fund balance as of June 30 preceding the computation date is
determined [tobe-anadequatereserve] by the division to be solvent or positive and there is no

outstanding loan;

(vi) the division shall set the reserve factor [will-beset] on or before January 1 of each

year; and
(vil) money made available to the state under Section 903 of the Social Security Act,

42 U.S.C. 1103, as amended, which is received on or after January 1, 2004, may not be

considered in establishing the reserve factor under this section for the rate year 2005 or any

[subsequent]| following rate year.

[t5)] (4) (a) Beginning January 1, 2009, an employer's overall contribution rate is;

(i) except as provided in Subsection (4)(a)(ii) or (iii), the employer's basic contribution
rate multiplied by the reserve factor established [aceordmgto] under Subsection (3)(b),
calculated to four decimal places, disregarding [the] any remaining fraction, plus the social
contribution rate established [according-to] under Subsection (2), and the result calculated to
three decimal places, disregarding [the] any remaining fraction[;butnotmore-thanamaxtmum

+t%fornewemployers:];

(i1) if under Subsection (4)(a)(i) the overall contribution rate calculation for an

employer is greater than 9% plus the applicable social contribution rate, the overall

contribution rate for the employer shall be reduced to 9% plus the applicable social

contribution rate; or
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(ii1) if under Subsection (4)(a)(i) the overall contribution rate calculation for a new

employer is less than 1.1%, the overall contribution rate for the new employer shall be

increased to 1.1%.

(b) Beginning January 1, 2012, an employer's overall contribution rate is:

(1) except as provided in Subsection (4)(b)(i1) or (iii), the emplover's basic contribution

rate multiplied by the reserve factor established under Subsection (3)(b), calculated to four

decimal places, disregarding any remaining fraction, plus the social contribution rate
established under Subsection (2), and the result calculated to three decimal places, disregarding

any remaining fraction;
(i1) if under Subsection (4)(b)(i) the overall contribution rate calculation for an

employer is greater than 7% plus the applicable social contribution rate, the overall

contribution rate for the employer shall be reduced to 7% plus the applicable social

contribution rate; or

(i11) if under Subsection (4)(b)(1) the overall contribution rate calculation for a new

employver is less than 1.1%. the overall contribution rate for the new employer shall be

increased to 1.1%.

(c¢) The overall contribution rate described under this Subsection (4) does not include

the addition of any penalty applicable to an employer:

(1) as aresult of delinquency in the payment of contributions as provided in Subsection
O)[:].or

appheabletoanremptoyer]
(i1) that is assessed a penalty rate under Subsection 35A-4-304(5)(a).
(5) (a) Except as otherwise provided in [Subsectron{9);cachnewemployershattpaya

contributionrate] this section, the basic contribution rate for a new employer is based on the

average benefit cost rate experienced by employers of the major industry, as defined by
department rule, to which the new employer belongs[;the-bastccontributionrate tobe
determined-as-folows:].
[t2)] (b) Except as provided in Subsection (5)[tb}](c), by January 1 of each year, the
basic contribution rate to be used in computing [the] a new employer's overall contribution rate

under Subsection (4) is the benefit cost rate [whtch] that is the greater of:
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(1) the amount calculated by dividing the total benefit costs charged back to both active
and inactive employers of the same major industry for the last two fiscal years by the total
taxable wages paid by those employers that were paid during the same time period, computed
to four decimal places, disregarding [the] any remaining fraction[;tf-any]; or

(i) 1%.

[tby] (c) If the major industrial classification assigned to a new employer is an industry
for which a benefit cost rate does not exist because the industry has not operated in the state or
has not been covered under this chapter, the employer's basic contribution rate [shat-be] is
5.4%. This basic contribution rate is used in computing the employer's overall contribution

rate under Subsection (4).

(6) Notwithstanding any other provision of this chapter, and except as provided in
Subsection (7), if an employing unit that moves into this state is declared to be a qualified
employer because it has sufficient payroll and benefit cost experience under another state, a
rate shall be computed on the same basis as a rate is computed for all other employers subject
to this chapter if that unit furnishes adequate records on which to compute the rate.

(7) An employer who begins to operate in this state after having operated in another
state shall be assigned the maximum overall contribution rate until the employer acquires
sufficient experience in this state to be considered a "qualified employer" if the employer is:

(a) regularly engaged as a contractor in the construction, improvement, or repair of
buildings, roads, or other structures on lands;

(b) generally regarded as being a construction contractor or a subcontractor specialized
in some aspect of construction; or

(c) required to have a contractor's license or similar qualification under Title 58,
Chapter 55, Utah Construction Trades Licensing Act, or the equivalent in laws of another state.

(8) (a) If an employer acquires the business or all or substantially all the assets of
another employer and the other employer had discontinued operations upon the acquisition or
transfers its trade or business, or a portion of its trade or business, under Subsection
35A-4-304(3)(a):

(1) for purposes of determining and establishing the acquiring party's qualifications for
an experience rating classification, the payrolls of both employers during the qualifying period

shall be jointly considered in determining the period of liability with respect to:
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(A) the filing of contribution reports;

(B) the payment of contributions; and

(C) [afterFanuary151985;] the benefit costs of both employers;

(i1) the transferring employer shall be divested of the transferring employer's
unemployment experience provided the transferring employer had discontinued operations, but
only to the extent as defined under Subsection 35A-4-304(3)(c); and

(111) if an employer transfers its trade or business, or a portion of its trade or business,
as defined under Subsection 35A-4-304(3), the transferring employer may not be divested of its
employer's unemployment experience.

(b) An employing unit or prospective employing unit that acquires the unemployment
experience of an employer shall, for all purposes of this chapter, be an employer as of the date
of acquisition.

(c) Notwithstanding Section 35A-4-310, when a transferring employer, as provided in
Subsection (8)(a), is divested of the employer's unemployment experience by transferring all of
the employer's business to another and by ceasing operations as of the date of the transfer, the
transferring employer shall cease to be an employer, as defined by this chapter, as of the date of

transfer.

9 @ [#

; ; ; ; ] A rate of less than the maximum

overall contribution rate [onror-after Jantrary +1988;] is effective only [withrespectto] for

new employers and to those qualified employers who, except for amounts due under division

determinations that have not become final, paid all contributions prescribed by the division

[withrespectto] for the four consecutive calendar quarters in the fiscal year immediately

preceding the computation date [enorafterFanuary+1985].

(b) Notwithstanding Subsections (1), (5), (6), and (8), [orrorafterJanuary 151988;] an
employer who fails to pay all contributions prescribed by the division [withrespeetto] for the

four consecutive calendar quarters in the fiscal year immediately preceding the computation
date, except for amounts due under determinations that have not become final, shall pay a
contribution rate equal to the overall contribution rate determined under the experience rating
provisions of this chapter, plus a surcharge of 1% of wages.

(¢) An employer who pays all required contributions shall, for the current contribution
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year, be assigned a rate based upon the employer's own experience as provided under the
experience rating provisions of this chapter effective the first day of the calendar quarter in
which the payment was made.

(d) Delinquency in filing contribution reports may not be the basis for denial of a rate
less than the maximum contribution rate.

(10) If an employer makes a contribution payment based on the overall contribution

rate in effect at the time the payment was made and a provision of this section retroactively

reduces the overall contribution rate for that payment, the division:

(a) may not directly refund the difference between what the employer paid and what

the employer would have paid under the new rate; and

(b) shall allow the employer to make an adjustment to a future contribution payment to

offset the difference between what the emplover paid and what the emplover would have paid

under the new rate.

Section 2. Section 35A-4-304 is amended to read:

35A-4-304. Special provisions regarding transfers of unemployment experience
and assignment rates.

(1) As used in this section:

(a) "Knowingly" means having actual knowledge of or acting with deliberate ignorance
or reckless disregard for the prohibition involved.

(b) "Person" has the meaning given that term by Section 7701(a)(1) of the Internal
Revenue Code of 1986.

(c) "Trade or business" includes the employer's workforce.

(d) "Violate or attempt to violate" includes intent to evade, misrepresentation, or
willful nondisclosure.

(2) Notwithstanding any other provision of this chapter, Subsections (3) and (4) shall
apply regarding assignment of rates and transfers of unemployment experience.

(3) (a) If an employer transfers its trade or business, or a portion of its trade or
business, to another employer and, at the time of the transfer, there is common ownership,
management, or control of the employers, then the unemployment experience attributable to
each employer shall be combined into a common experience rate calculation.

(b) The contribution rates of the employers shall be recalculated and made effective
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upon the date of the transfer of trade or business as determined by division rule in accordance
with Title 63G, Chapter 3, Utah Administrative Rulemaking Act.

(c) (1) If one or more of the employers is a qualified employer at the time of the
transfer, then all employing units that are party to a transfer described in Subsection (3)(a) of
this section shall be assigned an overall contribution rate under Subsection 35A-4-303(4)[(d],
using combined unemployment experience rating factors, for the rate year during which the
transfer occurred and for the subsequent three rate years.

(i1) If none of the employing units is a qualified employer at the time of the transfer,
then all employing units that are party to the transfer described in Subsection (3)(a) shall be
assigned the highest overall contribution rate applicable at the time of the transfer to any
employer who is party to the acquisition for the rate year during which the transfer occurred
and for subsequent rate years until the time when one or more of the employing units is a
qualified employer.

(iii)) Once one or more employing units described in Subsection (3)(c)(ii) is a qualified
employer, all the employing units shall be assigned an overall rate under Subsection
35A-4-303(4)[td)], using combined unemployment experience rating factors for subsequent
rate years, not to exceed three years following the year of the transfer.

(d) The transfer of some or all of an employer's workforce to another employer shall be
considered a transfer of its trade or business when, as the result of the transfer, the transferring
employer no longer performs trade or business with respect to the transferred workforce, and
the trade or business is now performed by the employer to whom the workforce is transferred.

(4) (a) Whenever a person is not an employer under this chapter at the time it acquires
the trade or business of an employer, the unemployment experience of the acquired business
may not be transferred to that person if the division finds that the person acquired the business
solely or primarily for the purpose of obtaining a lower rate of contributions.

(b) The person shall be assigned the applicable new employer rate under Subsection
35A-4-303(5).

(¢) In determining whether the business was acquired solely or primarily for the
purpose of obtaining a lower rate of contributions, the division shall use objective factors
which may include:

(i) the cost of acquiring the business;



276
277
278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296
297
298
299
300
301
302
303
304
305
306

H.B. 30 12-15-11 9:30 AM

(i1) whether the person continued the business enterprise of the acquired business;

(iii)) how long the business enterprise was continued; or

(iv) whether a substantial number of new employees were hired for performance of
duties unrelated to the business activity conducted prior to acquisition.

(5) (a) If a person knowingly violates or attempts to violate Subsection (3) or (4) or any
other provision of this chapter related to determining the assignment of a contribution rate, or if
a person knowingly advises another person in a way that results in a violation of any of those
subsections or provisions, the person is subject to the following penalties:

(1) (A) If the person is an employer, then the employer shall be assigned an overall
contribution rate of 5.4% for the rate year during which the violation or attempted violation
occurred and for the subsequent rate year.

(B) If the person's business is already at 5.4% for any year, or if the amount of increase
in the person's rate would be less than 2% for that year, then a penalty surcharge of
contributions of 2% of taxable wages shall be imposed for the rate year during which the
violation or attempted violation occurred and for the subsequent rate year.

(i1) (A) If the person is not an employer, the person shall be subject to a civil penalty of
not more than $5,000.

(B) The fine shall be deposited in the penalty and interest account established under
Section 35A-4-506.

(b) (i) In addition to the penalty imposed by Subsection (5)(a), a violation of this
section may be prosecuted as unemployment insurance fraud.

(i) The determination of the degree of an offense shall be measured by the total value
of all contributions avoided or reduced or contributions sought to be avoided or reduced by the
unlawful conduct as applied to the degrees listed under Subsection 76-8-1301(2)(a).

(6) In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, the
division shall make rules to identify the transfer or acquisition of a business for purposes of this
section.

(7) This section shall be interpreted and applied in a manner that meets the minimum
requirements contained in any guidance or regulations issued by the United States Department
of Labor.

Section 3. Effective date.

-10 -
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307 If approved by two-thirds of all the members elected to each house, this bill takes effect

308  upon approval by the governor, or the day following the constitutional time limit of Utah

309  Constitution Article VII, Section 8. without the governor's signature, or in the case of a veto,

310 the date of veto override.
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