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Chapter I:
Introduction

Chapter II:
Concerns

At UDC Have Been
Previously
Documented

Digest of
A Performance Audit of
The Utah Department of Corrections

The Utah Department of Corrections’ (UDC or department) mission
of protecting the public is carried out through two primary functions:
tirst, fulfilling court orders by incarcerating those members of society who
have been convicted of a crime, and second, fulfilling Board of Pardons
orders by supervising those offenders who have been released on
probation or parole.

We were asked to audit the personnel practices of the Department of
Corrections in order to address concerns raised by employees at the
department. We also reviewed other areas where management oversight
needs improvement. Lastly, we recommend that changes be made in the
internal review functions at the department.

The Department’s Personnel Problems Go Beyond the Work
Environment. UDC’s mission of housing and supervising a growing
offender population, by itself, creates a stresstul, unpleasant work
environment for the department’s employees. Unfortunately, the
department’s personnel problems go beyond the obvious difficulties of the
work and extend into a deep-rooted staft belief of management favoritism.

Concerns at UDC Have Been Previously Documented. Many
UDC employees believe there is an underlying culture of unfairness and
tavoritism within the department. This belief has been noted throughout
the recent history of the department in various reports. Evidence of this
culture is documented in the Governor’s Transition Reports. The latest
transition report states:

Some witnesses and others who have made gratuitous contact with
members of our Transition Team have pointed out that the upper
level management in the department is self-perpetuating, lacks
vision and innovation and that indiscretions that would normally
receive significant punishment, if not termination, if engaged in by
line employees, go unpunished or are otherwise overlooked. In
reviewing [former] Corrections transition reports, it appears that
this issue was common at the time and appears to be chronic in
nature. . .The Transition Team recommends that whoever the new

director might be must address these issues and resolve them once
and for all.
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Chapter llI:
Appearance of
Favoritism and
Concerns with
Management
Decisions Exists

We do not believe that the executive director or department management
have sufficiently resolved the personnel concerns at the department.

Internal Data Suggest Concerns with Personnel Practices. Not
only do external, independent entities comment on the problems and
culture believed to be found in the department, internal data and
information also point to personnel problems and questionable
management decisions. In fact, a former executive director indicated in a
UDC report that misbehavior was institutionalized in the department.
Further, employee surveys by the department have indicated that
employees believe favoritism is a significant concern.

Favorable Treatment Seemingly Given to Select Individuals.
Favorable treatment has seemingly been given to some select
administrators and employees. As well, management’s decisions in some
of these cases are concerning. In some cases, it appears that UDC
administrators have not held themselves and some select employees to a
higher standard. We believe that this bending of rules has fueled
employee allegations and leads to questionable management decisions.
Chapter III details several cases that appear to demonstrate favorable
treatment and/or questionable management decisions for the benefit of
specific administrators, supervisors, and select line staff.

For example, we found some administrators and supervisors who were
not investigated for wrongdoing while other employees were investigated
and disciplined for similar wrongdoing. We also found cases where it
appears management is not treating all employees equitably. We believe
that the evidence suggests that department administration has not
completely fulfilled the Governor’s Transition Team’s recommendation to
“address these [inequitable and favorable treatment of management]
issues and resolve them once and for all.”

Administrators and Supervisors Should Be Held to a Higher
Standard. Specific cases illustrate that some administrators and
supervisors at the department are apparently receiving favorable treatment
more often than line staff. This practice is directly contradictory to
department policy, which states that administration and supervisors
should be held to a higher ethical standard. This concern was also
addressed by the Governor’s Transition Report; the report states:

[Individuals] view corrections management as “incestuous, self-
protective and having created an atmosphere of intimidation and
extremely disparate discipline when it comes to issues involving
administrators versus line employees.”

A Performance Audit of the Utah Department of Corrections



Chapter IV: UDC
Needs Improved
Management
Oversight and
Controls

Of the cases discussed above, 6 of the 10 dealt with administrators or
SUpervisors.

1. We recommend that UDC management follow the recommendations of
the Governor’s Transition Team.

2. We recommend that UDC management ensure that employees,
inclusive of administrators, are treated equitably in investigations and
discipline.

3. We recommend that UDC management apply department standards
and policies equitably among all employees throughout the
organization, inclusive of administrators.

UDC Is Not Compliant with Training Statute. Six percent (107) of
the department’s peace officers and correctional officers did not meet
training requirements for fiscal year 2005. Additionally, 25 of those
officers have not received the required training for at least the last two
years. The lack of proper training increases the liability to the state and
creates a safety risk for employees and inmates. We are concerned that
department management has not implemented proper controls to ensure
that officers receive the training required by law.

UDC Lacks Adequate Oversight for Commute Vehicles. The
UDC does not follow its own policy or state policy governing the use of
commute vehicles. We found instances in which management of the
department appears to treat commute vehicles as perks for certain
positions rather than for state business. If commute vehicles are used as
perks, the department may be in violation of Internal Revenue Service
(IRS) Publication 15-B. However, department management no longer
requires its officers who are assigned commute vehicles to track individual
emergency calls (call-outs) for which they use their commute vehicles.
This violation of department policy makes it difficult for us to justify the
actual need for commute vehicles.

Department Does Not Follow Other Select Policies. UDC is also
not compliant with its own policies over reserve officers and disciplinary
actions. Poor tracking of reserve officers may lead to increased state risk
exposure. The discipline filing policy inconsistencies involve
noncompliance by the Human Resources (HR) office.
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Chapter V:
Increased
Independence of
Internal Review
Functions Needed
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1. We recommend that the executive director develop a control in which
supervisors and officers can track training hours.

2. We recommend that employees who do not receive 40 hours of training
be prohibited from exercising officer duties, as outlined in the Utah
Code.

3. We recommend that UDC employees who do not fulfill the training
required for certification receive the standard public employees’
retirement instead of public safety retirement.

4. We recommend that the UDC management implement a tracking
mechanism for commute vehicles.

5. We recommend that the executive director review the actual need for
commute vehicles after the department has begun tracking actual call-
out usage.

6. We recommend that the department discontinue providing commute
vehicles for employees who do not have the need.

7. We recommend that the department require each region to follow the
approved reserve officer policy in order to limit the state’s liability and
facilitate tracking of reserve’s activities.

8. We recommend that filing of discipline records be brought up to date
and maintained in order to restrict incentive awards and promotions in
a timely fashion.

The Internal Audit Bureau Needs More Independence.
Historically, UDC’s internal affairs office has had a reputation of being
unable to conduct independent investigations of employee related
problems. Our review of more recent times indicates that problems
continue. We believe that a major restructuring of the office is necessary
to ensure high-quality, independent investigation.

Investigations by Internal Affairs Needs To Be Equitable
Among Employees. Internal affairs has not investigated some
administrators accused of wrongdoing. We believe that some
investigations have been held up by administration. We believe that some
investigations have been delayed by department administration while
some allegations of administrative personnel have gone without
investigation. The internal affairs function at the department needs
greater independence to ensure that investigations are equitable among
employees.
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1. We recommend the audit director report functionally to an audit
committee or the executive director and administratively to the
executive director, as required by statute.

2. We recommend that management follow up to ensure that audit
recommendations are implemented.

3. We recommend that the Legislature direct the department to conduct a
feasibility study to decide how to best ensure the independence and
quality of the internal affairs function. The department should report
their findings back to the Legislature. Points that should be considered
are:

a) Combining the criminal and personnel functions into one bureau.

b) Creating greater independence by restructuring the reporting
relationship of internal affairs to either the executive director
or another independent person or group.
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UDC Employees face
unique work
situations.

In the last 20 years
the prison
population has
increased nearly 450
percent.

Chapter |
Introduction

The Utah Department of Corrections’ (UDC or department) mission
of protecting the public is carried out through two primary functions:
tirst, fulfilling court orders by incarcerating those members of society who
have been convicted of a crime, and second, fulfilling Board of Pardons
orders by supervising those offenders who have been released on
probation or parole. In order to accomplish its mission, UDC is currently
approved for 2,457 positions and has over 2,200 active employees.

These employees face a unique work situation that is made more
difficult by increasing prison populations, an increasingly difficult
clientele, salaries lower than those of county jails, and a frequently
changing physical and attitudinal work environment. The increased
pressure on staft has, over the years, resulted in the continuing staff beliefs
of inequitable standards, favoritism, and concerns with management
decision making. These concerns have created an unpleasant working
environment for some staff.

Correctional System
Is Growing Rapidly

Rapid growth of the number of inmates and parolees has taxed Utah’s
correctional system and its employees. A nearly 450 percent increase in
the prison population over the last 20 years has created logistical
difficulties for the department, including a need for increased bed space,
increased numbers of officers, and increased funding.

The department’s Division of Institutional Operations (DIO)
maintains control of the Draper prison, Gunnison prison, and state
inmates in county jails. The continuous growth of the inmate population
over the last 20 years forced the construction of the Gunnison facility and
the use of county jails for the state’s inmates. In fiscal year 2006, DIO’s
staft of 1,278 supervised approximately 6,400 inmates. Twenty years ago
the total inmate population of about 1,900 was supervised by a staft of
380.
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Figure 1.1 20-Year Prisoner Count. The number of prisoners has
steadily increased for the last 20 years.
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The Legislature has
increased UDC's
budget in recent
years.

Source: UDC

This same growth has taken place in the supervision of Board of
Pardons released oftenders. Adult Probation and Parole (AP&D)
supervises offenders who have been released on probation or parole.
They conduct home visits, as well as work with prisoners who are
required to check in to community offices. In fiscal year 2006, AP&P’s
staff of 570 supervised approximately 14,600 offenders.

In answer to this growth, the Legislature has increased UDC’s budget
in recent years. From fiscal year 2003 to fiscal year 2007, UDC’s annual
budget increased by $42 million to $240 million (including Utah
Correctional Industries (UCI) and jail reimbursement). This is an
increase of 21 percent over the last five years. The budget increase
includes funding for increased staffing, salary increases, inmate growth,
and increased bed space.

Staff Salaries Are Not Competitive
With Local Salaries

While funding has increased in recent years, the rapid growth of the

inmate population has resulted in less funding for salary increases. Hiring
of UDC ofticers has been difficult, as starting salaries at the department
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Many UDC
employees believe
favoritism is a
concern at the
department.

are lower than those of many county facilities. Figure 1.2 below
demonstrates the current salary discrepancy between the department and
county jails.

Figure 1.2 State and County Employee Starting Salaries.
Department starting salaries are lower than some larger county jail's
salaries.

$15.81 1479
$14.73 $14.46 $14.62 5 $13.96
$12.14
Department County UtahCounty  Salt Lake Weber Tooele Davis County
of Average County County County
Corrections
Source: UDC

As the figure shows, starting salary for state correctional officers is $2.59
less per hour than the average county jail starting salary. Recruiting staff
to work with a more difticult offender population at roughly 82 percent

of the county average continues to be a reason for departmental stafting
difficulties.

The Department’s Personnel Problems
Go Beyond the Work Environment

UDC’s mission of housing and supervising a growing oftender
population, by itself, creates a stressful, unpleasant work environment for
the department’s employees. Unfortunately, the department’s personnel
problems go beyond the obvious difficulties of the work and extend into a
deep-rooted staff belief of management favoritism.

The staff belief of favoritism is not a new or limited phenomenon.
Allegations of favoritism and inequitable treatment of staff have existed
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Audit scope and
objectives included
areview of
employee
allegations.

tor a number of years and are widespread in the organization. There is
sufficient evidence to support that outside oversight groups have
acknowledged the problems associated with allegations of favoritism as
real and in need of corrective action. Internally, the department has
surveyed staft and has found that staff consider favoritism problems as
significant as their salary level, but more needs to be done at the
department level to address the allegations. Additionally, along with
favoritism concerns, we question some of management’s decisions in
regards to discipline. Chapters II and III outline these concerns.

Audit Scope and Objectives

We were asked to audit the personnel practices of the Department of
Corrections in order to address concerns raised by employees at the
department. The scope of our audit was to review the following areas:

* Determine if hiring, discipline and other personnel practices
indicate any favoritism toward friends, family, or associates.

* Identity whether any illegal or unethical behavior exists on the part
of management.

* Determine if individuals selected for management positions are
qualified and have sufficient experience and discipline to lead.

Chapter II contains a history of past reports on personnel practices and
tavoritism at the department, as well as historical examples of cases that
appear to be favoritism. Chapter III provides examples of perceived
tavoritism that have occurred during the current administration.

In addition to addressing the above issues, we also discuss some
management and oversight issues that we discovered during the course of
the audit. Chapter IV shows a need for greater control and management
oversight in the department. Chapter V examines the need for oversight
in the internal audit and internal affairs bureaus.
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The Governor’s
Transition Report
directed the current
executive director to
resolve favoritism
issues once and for
all.

Concerns with
favoritism continue
to exist.

Examples of
continuing
favoritism will be
given in Chapter Il

Chapter I
UDC Personnel Practices Are
A Continuing Concern

Many Utah Department of Corrections (UDC or department)
employees believe there is an underlying culture of unfairness and
tavoritism within the department. This belief has been noted throughout
the recent history of the department in various reports. The belief is so
ingrained that a past executive director declared gender-based
discrimination by an employee as institutionalized within the department
and consequently not worthy of harsh discipline. Further, evidence of this
culture is documented in the Governor’s Transition Reports. The latest
transition report states:

Some witnesses and others who have made gratuitous contact with
members of our Transition Team have pointed out that the upper
level management in the department is self-perpetuating, lacks
vision and innovation and that indiscretions that would normally
receive significant punishment, if not termination, if engaged in by
line employees, go unpunished or are otherwise overlooked. In
reviewing [former| corrections transition reports, it appears that
this issue was common at the time and appears to be chronic in
nature. . . . The Transition Team recommends that whoever the
new director might be must address these issues and resolve them
once and for all.

We do not believe that the executive director or department
management have sufficiently resolved these issues. Issues raised by the
transition team continue, as evidenced by a relatively large number of
continuing and current complaints that far exceed those of any other
department. UDC management must begin resolving issues in a way that
clearly signals to employees that favoritism will not be allowed. If not
addressed, the perceived culture of favoritism may jeopardize the
department’s mission to “protect the public though institutional care and
confinement.”

This chapter outlines evidence of concerns with the department’s
practices through both outside, independent sources and UDC internal
data and information. The next chapter, Chapter III, discusses these
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The Governor’'s
Transition Report
outlined specific
concerns raised by
employees and
recommended that
UDC management
resolve the issues.

Past examples exist
that coincide with
transition report
concerns.

concerns in the terms of specific cases uncovered in the course of the
audit. Chapter III cases deal with current cases of apparently favorable
and/or inequitable treatment of administrators and some select employees
tied to administration, as well as questionable management decisions.

Concerns at UDC Have Been
Previously Documented

Independent reports and data illustrate employees’ beliefs of unfairness
and favoritism at UDC. Grievance data, Career Service Review Board
(CSRB) hearings, Governor’s Transition Reports, and a past legislative
audit all indicate that concerns at the department have existed for many
years.

Governor’'s Transition Team Gave UDC
Management a Directive to Resolve Favoritism

The most recent Governor’s Transition Report, dated December
2004, provided UDC management with a clear directive to “address these
[inequitable and favorable treatment of management] issues and resolve
them once and for all.” The report further declares that employees
contacted them frequently to point out the negative culture that exists at
the department. These concerns were primarily about management—
specifically that management:

* Is self-perpetuating
¢ Holds their behavior to a lower standard than line staff

The negative culture of favoritism that existed during the time of the
past transition reports can be evidenced by many examples. A sample of
these examples includes:

* A UDC internal affairs investigator, and son of a former UDC
administrator, was charged with a sex crime. UDC does not have
documentation of discipline.

* A supervisor was caught by his/her staff viewing pornography.
The supervisor’s discipline was held in abeyance; consequently, the
supervisor was never required to take leave without pay. The
department just recently implemented a zero tolerance policy for

A Performance Audit of the Utah Department of Corrections



The transition team
recommended that
the deputy director
position be filled
from outside the
department to
correct personnel
problems.

UDC grievances are
significantly higher
than any other state
agency.

pornography; however, other state departments have had this
policy for some time.

We found that concerns like these are still in existence today. Refer to
Chapter III for examples.

Because of the frequency of the complaints, coupled with the
trequency of the allegations shown above, the transition team
recommended immediate action take place to correct the concerns. The
transition team recommended:

Whoever the new director might be must address these issues and
resolve them once and for all. The Transition Team feels that [the
deputy director]| should be filled from [someone] outside the
Department. . . . Whoever the Director is, he or she must be
strong enough and capable of making changes where necessary to
resolve some of the issues that have been raised by various
witnesses and have been detailed in this report.

The executive director did not fill the deputy director position from
outside the department; nevertheless, this appointment was accepted by
the transition team. Additionally, the executive director did appoint an
employee to assistant director who was directly related to and involved
with many of the favoritism concerns. Even more, as discussed in
Chapter III, we believe that the concerns raised in the transition report
dealing with favoritism and inequitable treatment of employees have not
been fully resolved.

Grievance Data and Reports
Indicate Concerns at UDC

Grievance reports and data reemphasize concerns with the
department’s direction similar to those found in the Governor’s Transition
Reports. These independent documents once again elevate the concerns
that the Governor’s Transition Team encountered. Further, these
documents show that many departmental problems continue, although
improvement in department grievance numbers has been noted.

UDC Grievances Highest in the State. Employee grievances are
broad indicators of concerns and dissatisfaction by employees. UDC’s
grievances, filed under Utah Code 67-19a, Grievance and Appeal
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UDC has the highest
percent of
employees filing
grievances.

Procedures, are typically significantly higher than the grievances reported
by other similarly sized agencies. Figure 2.1 illustrates grievances for each
of the state agencies with the highest number of employees.

Figure 2.1 Employee Grievance Comparison. UDC has the
highest percent of employees filing grievances, averaged over a
three-year period (FY 2004 - FY 2006).

Percent of Employees

Agency Filing Grievances
Corrections 1.90%
Natural Resources 1.13
Education 0.60
Human Services 0.56
Workforce Services 0.47
Health 0.39
Transportation 0.30
Tax Commission 0.25
Public Safety 0.09

Source: CSRB Annual Reports

The average employee grievance rate at UDC is significantly higher
than that of any other state agency. UDC’s three-year average grievance
rate is 1.7 times higher than the Division of Natural Resources (DNR),
the agency with the closest grievance rate. On the other end of the
spectrum is the Department of Public Safety (DPS), the agency most
often compared to UDC, with an average rate that is one-twentieth that
of UDC. A three-year average was used to smooth any abnormalities that
may have occurred in a single year. Figure 2.2 shows the percentage of
total state grievances filed by each agency.
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Even factoring out
benefit grievances,
UDC has 15 more
grievances than the
next-highest
department.

DPS, the agency
most similar in
function to UDC, had
significantly lower
grievances than
UDC.

Figure 2.2 Employee Grievance Comparison. The three-year
average (FY 2004 - FY 2006) percent of total state grievances filed
by Utah’s largest state agencies.
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This figure shows that UDC files a significantly higher percentage of
the state’s total grievances than other departments. This number i1s
affected, but not defined, by a significant spike in employee dissatisfaction
in 2005. Changes in state employee retirement benefits apparently
dissatisfied many more UDC employees than employees of other
departments. In fact, 25 of the 65 grievances filed at UDC in 2005
concerned benefits; no other state department filed a grievance over
benefit changes in 2005. However, even factoring out the grievances over
benefits, UDC still had 15 more grievances than the next-highest state
department in fiscal year 2005.

Of note, the other agency most similar in function to UDC, DPS, had
one grievance in fiscal year 2005. This is an important distinction, as
correction officials state that grievances are naturally higher in law
enforcement.

Grievance numbers from the department significantly dropped in
2006. Where there were 65 grievances filed in fiscal year 2005, there
were 19 filed in fiscal year 2006. In fact, for the first time since 1998,
UDC did not lead the state in grievances. DNR, with 20 grievances,
surpassed UDC; however, 18 of these grievances were unique to a DNR
compensation issue. Due to the 2006 decrease, as well as the spike in
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Comparing each
state correction
department within
its own system
shows that Utah
corrections has a
higher grievance
rate.
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2005, the grievance numbers were averaged to even out these outlying
years.

The Department’s Grievance Rates Are Higher Than Corrections
Departments in Other States. We were told by UDC management that
a primary explanation for UDC’s higher grievance rates is the unique
nature of law enforcement in a prison environment. However, the
grievance data shows that UDC has higher grievance rates than all other
corrections departments in western states. This could indicate that the
department’s grievances are indicative of a problem more extensive than
the nature of the prison environment.

Comparison among states was difficult due to differences in grievance
resolution methods in each state. Therefore, we compared each state’s
department of corrections within its own grievance resolution system. We
then averaged the data to smooth out any data abnormalities found in a
given year. The data in Figure 2.3 shows that UDC, on average, has a
higher complaint rate than other correction departments in western states.

Figure 2.3 Grievance Data Indicates That UDC Has More
Complaints Than Other States. Utah Corrections grievances, as a
percentage of total state grievances, are high in comparison to other
state’s percentages. (Average 2004 to 2006)

40%
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* Wyoming data is in calendar years. 2006 data includes everything up to September 12, 2006.

+ Nevada tracks only aggregate data that would be considered steps 2 through 4 in the Utah
system; their data is for six years.

¥ Idaho’s data was not available for all years, so an average could not be completed.
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Nevada, with a lower
grievance rate than
Utah, is alarmed by
their own numbers.

A hearing officer
recommends the
culture of
misconduct be
reined in.

The figure shows that, as a percentage of total state grievances, Utah
Corrections’ grievances account for a higher percentage of total grievances
in Utah than the percentage that other state departments of corrections
average in their respective states. In fiscal years 2004-2006, UDC
averaged 38 percent of total state grievances. Arizona’s Department of
Corrections, with the next-highest average, comprised only 29 percent.

When compared on a per employee basis, Utah continues to have the
highest grievances rates. The average grievance rate per employee for
Utah is 1.9 percent followed by Colorado (1.65 percent), Nevada (0.74
percent), Wyoming (0.41 percent), and Arizona (0.24 percent).

Although Nevada Corrections has a lower grievance rate than Utah
Corrections, some Nevada officials are concerned by their own grievance
rates. With 26 percent of grievances in their state, Nevada considers their
numbers alarming enough that they are planning on visiting the problem
of their corrections grievances/morale in their next legislative session. We
believe Utah correction ofticials should also be concerned.

Independent Reports Indicate Negative Culture at UDC. Two
reports in the last 18 months have made mention of a negative culture at
the department. A report commissioned by the department to understand
why their grievances were so abnormally high indicated that “bad
teelings” appear to be widespread in the organization. The report stated:

Responses are very negative and the bad feelings seem to be
pervasive throughout the organization among all ages,
departments, etc.

Further, a recent Career Service Review Board (CSRB) hearing
relating to a grievance by a department employee also discussed the
negative culture that appears to be present at the department. The
hearing officer stated in the report:

[Grievant’s] conduct appears to have been, to the Hearing
Officer's mind, unfortunately a part of a "culture," both past
and present in existence at the Department. . . . It is suggested
that such culture at a minimum needs to be “reined in” if not
ideally totally quashed for the benefit of the taxpaying public.
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A 1990 legislative
audit reported
instances where
rules were violated
to benefit a relative
or friend.

Departmental
reports indicate
problems with
behavior and
morale.

Because bad
behavior was
institutionalized, a
former executive
director mitigated a
punishment.
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Such claims are not new to our own work with UDC. A legislative
audit in 1990 indicated that practices at the department led to an
impression of favoritism. The audit identified “several recruitments for
permanent positions where personnel rules were violated or where the
recruitment appeared to favor a relative or friend.” The report advises,
“By using a more competitive process, the department would be better
able to avoid the appearance of favoritism.” The report also advises
against disciplinary and management leave practices that would leave the
department open to criticism. If not corrected, this culture may
eventually jeopardize the department’s ability to eftectively accomplish
their mission of protecting the public.

Internal Data Suggest Concerns
With Personnel Practices

Not only do external, independent entities comment on the problems
and culture believed to be found in the department, internal data and
information also point to personnel problems and questionable
management decisions. In fact, a former executive director indicated in a
UDC report that misbehavior was institutionalized in the department.
Further, employee surveys by the department have indicated that
employees believe favoritism is a concern.

Internal Reports and Surveys
Indicate Personnel Concerns

Some of the department’s own reports and data indicate that
favoritism 1s a concern within the department. Specifically, a report
written by a past executive director states that bad behavior is
institutionalized in the department. Further, employee surveys conducted
by the department indicate concerns of favoritism and inequitable
treatment.

Former UDC Executive Director Indicated That Inequities and
Disrespectful Treatment Are Institutionalized. A recent former
executive director responded to an issue of gender-based discrimination by
an employee by calling it “institutionalized.” The executive director
states:
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In 2003, 76% of
employees felt
favoritism existed
within the
department.

A follow-up survey
neglected questions
of favoritism.

Once again, this misbehavior appears to be more institutionalized
within the department, rather than a situation occurring only in
[employee’s] staff meetings. While this does not justify his
conduct, it does serve to mitigate it to a degree. If there were no
mitigating circumstances, and this was an ongoing situation that
only [employee] and his staff were involved with—this misconduct
is serious to the degree I would strongly consider much harsher
disciplinary action, up to demotion or termination of [employee’s|
employment.

Instead of demotion or termination because of the so-called mitigating
tactors, the employee never had to take any days off, an action the current
executive director approved.

UDC Employee Surveys Indicate Some Personnel Concerns.
Employees’ belief in favoritism is evidenced in two employee surveys
conducted in 2003 and in 2006. The 2003 survey, conducted among
Division of Institutional Operations (DIO) employees in 2003, found
that 76 percent of respondents felt that favoritism exists in the
department. Figure 2.4 demonstrates some of the concerns that were
raised in the 2003 survey.

Figure 2.4 Favoritism Indicators. An employee survey conducted
in 2003 demonstrates employees’ concern with unequal treatment.

76% believed favoritism existed.

30% felt the department was concerned about giving everyone a chance to
get ahead.

81% felt frustrated by their employment.

Source: UDC 2003 Employee Survey

A follow-up survey conducted in 2006 did not ask the same questions
or address the same concerns. Instead, the 2006 survey addressed
concerns with employees’ level of satisfaction with their personal life,
which appeared to improve. Due to employee concerns over favoritism
and inequitable treatment, as well as the results of the last survey, it is
surprising that the most recent survey did not ask more direct questions
about favoritism and department culture.
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However, employees did find a way to voice concerns about
management. The 2006 survey allowed for open-ended responses to the
question, “If DIO could do one thing to make the quality of work
experience improve, what would it be?” Thirty-four percent of written
responses indicated that management could make various improvements.
Some responses dealt with concerns such as: ending favoritism,
terminating administrators, increasing morale, receiving fair promotions
and treatment, and ending the “good old boys™ system.

These comments are concerning given national data supporting the
need for correctional employee satisfaction. The National Institute of
Corrections, commenting on employee satisfaction, has said:

One of the major findings resulting from interviews with staff in
the nine institutions was that their overall satisfaction with their
agency employment was as much due to overall satisfaction with
what they perceived to be the quality of management as with their
salaries or other “incentives.”

These findings appear to hold true for the department. Answers to the
open-ended question showed that employees were as equally concerned
with management practices as they were with their compensation (35
percent commented on compensation). The equality in comments over
management concerns and compensation is striking because the
department has said in the past that morale problems can be explained by
low salaries. According to the survey, management practices are an
equally significant concern.

Even with this evidence and the directive from the Governor’s
Transition Team, it does not appear that UDC administration has
corrected the problems (discussed further in the next chapter). In fact, in
May 2006 the Legislative Auditor General indicated to the executive
director that the preliminary issues discovered in the audit could be
corrected, and the audit process expedited, if management would
implement the transition team’s recommendations. However, the
executive director made no attempt to meet with the Auditor General to
mitigate these issues.
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Chapter Il
Appearance of Favoritism and Concerns
With Management Decisions EXxist

It appears that favorable treatment has seemingly been given to some
select administrators and employees. As well, management’s decisions in
some of these cases are concerning. In some cases, it appears that UDC
administrators have not held themselves and some select employees to a
higher standard. We believe that this bending of the rules and/or relaxed
application of the rules has fueled employee allegations, leading to
questionable management decisions.

Favoritism can be as simple as an individual action or as complex as
the generalized attitude of a group or an organization. Numerous UDC
employees believe an attitude of favoritism exists. This chapter is our
independent review of several cases where favoritism is alleged. We were
specifically asked by the Legislature to review and audit these allegations.
It is our opinion that administrators have demonstrated various degrees of
tavoritism and/or poor decision making in these cases. Typically, we have
termed an action favoritism when policies, or standards were not applied
consistently or equitably. Our review of these cases represents months of
work. Other cases have been referred to us, which we have been unable
to pursue because of time constraints.

In regards to favoritism, when does the preponderance of actions
actually demonstrate an attitude of favoritism? Since there is no clear
criteria for such, we can only render the opinion that we believe an
attitude of favoritism exists among certain members of the UDC
administration. This attitude is manifest when certain employees are not
held to the same standards. This chapter is divided into two sections.
The first section outlines cases where favorable treatment appears to be
occurring and/or there is a need for better decision by management. The
second section details favorable treatment occurring more frequently for
administrators and supervisors. Consequently, we believe the evidence
suggests that department administration has not completely fulfilled the
Governor’s Transition Team recommendations to “address these
[inequitable and favorable treatment of management] issues and resolve
them once and for all.”
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Favorable Treatment Seemingly
Given to Select Individuals

Without clear criteria as to what actually constitutes a favorable act, we
reviewed multiple allegations from employees in an attempt to understand
their concerns. The number and severity of the allegations was by itself a
concern. However, we found that some of the cases we reviewed did
appear to indicate favorable treatment for some select administrators,
supervisors, and employees. As well, management’s action and response
to these cases 1s concerning. The appearance of favorable treatment is
concerning because it fosters a negative culture among employees that is
not healthy for the department. Further, in some cases favorable
treatment resulted in disregard for administrative rules and department
policy. The following examples highlight some of the cases we reviewed,
which demonstrate favorable treatment.

A supervisor in the prison who was using an illegal substance was
put on what appears to be extensive administrative leave after an
investigation; this allowed the supervisor to retire.

A supervisor 1n internal affairs was not investigated or formally
disciplined for lying to another police officer for personal gain,
which 1s a UDC policy violation.

UDC internal affairs investigators were not investigated or
disciplined for a policy violation.

A security breech occurred in the prison. The consequences to the
officer who reported the breech seemed to be more harsh than
those to the wrongdoer.

UDC management hired an employee with questionable
credentials, apparently as a favor to the employee.

An administrator was seemingly protected during the latest
governor transition period by receiving a merit position for the
duration of the transition.

Department policy for investigating alleged wrongdoing was not
tollowed for a department administrator.

The department did not conduct a full investigation on an
administrator.

The department did not formally investigate allegations brought to
light in a consultant’s report. This lack of investigation appeared
to some as favoritism.

An employee was promoted to supervisor while being investigated,
which is against UDC practice.
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The seemingly favorable treatment that occurred in the above instances
leads some department employees to believe that all perceived occurrences
of favoritism are justified. This creates an unhealthy work environment
tor employees. UDC management must not allow some select employees
tavorable or inequitable treatment. With the negative culture at the
department, even one occurrence of favorable treatment is detrimental to
the organization. These cases are discussed in greater depth throughout
the remainder of this chapter.

Supervisor Seemingly
Favored and Protected

Many employees believed a senior correctional officer in a position of
authority was being favored by management. First, employees believed
that the supervisor was favored when he/she did not receive discipline for
being stopped for driving under the influence (DUI). Second, employees
believed that an investigation into unlawful harassment and drug use took
abnormally long so the supervisor could earn required years of service to
retire. 'This action, discussed in detail below, appeared to employees as
tavorable because of the treatment given to the employee.

About a year after the supervisor was investigated for a DUI, this
senior officer was accused of unlawful harassment and erratic behavior
tied to addiction to an illegal drug. This allegation was investigated by the
department and again sustained. However, it appeared to employees that
the department administration again favored the supervisor by leaving the
employee on paid administrative leave for five months after the internal
affairs investigation concluded so that the supervisor could receive a full
retirement. Figure 3.1 shows the timeline of events that allowed the
supervisor to retire.
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Figure 3.1 Timeline of Events. The supervisor was on paid
administrative leave for seven months and then retired.

Dec 04 - Jul 05
Septermber 2004 Seven Months Employee
First Accusation Placed on Paid
of Unlawful Administrative Leave
Harassment and A
Drug Use A
Oct-04 - J oa
May 2005
October 2004 Settlement Agreement
Additional Accusations of Allowing Employee
Unlawful Harassment December 2004 to Retire
and Drug Use Four Month
Investigation Period July 05
For Unlawful Errpl_oyee
Harassment and Drug Use Retires

Five months after the investigation ended, while the supervisor was
getting paid administrative leave, the department drafted a settlement
agreement with the supervisor. The settlement agreement essentially
stated that if the supervisor retired, the department would not enact

discipline against him/her. The following is a section of that settlement
agreement:

[ The senior officer], who will be eligible for full retirement on. . .
having put in twenty years of continuous employment service with
UDC, does hereby agree to retire from UDC eftective. . . . UDC
and [the senior ofticer] further mutually agree that [the ofticer]
will, up until the date of [his/her] agreed upon retirement, remain
a tull-time employee of the [department], and that [the officer] will
remain on Administrative Leave with Pay status until [date of
retirement].

This employee spent nearly seven months on paid administrative leave,
tive months of which occurred after the investigation ended. Further, the
department did not consult State Risk Management or the Attorney
General’s Office on the agreement.

The Department Responded That This Case Is Not Unusual. The
department believes that it is important to be staff friendly, and said that

A Performance Audit of the Utah Department of Corrections



they have done this for another employee and would continue to do it in
the future. They provided another example of this situation where a
correctional officer became involved with a motorcycle group, which the
department classifies as a criminal organization. This employee signed a
settlement agreement that allowed five months of administrative leave pay
so the supervisor could receive full retirement.

We do not see these cases as comparable. The example provided by
the department concerns a correctional officer, while the other is a
supervisor, with far more influence and access in the organization. In
addition, the supervisor tested positive for methamphetamine, a crime,
while the correctional officer was guilty of a policy violation.

We question the practice of allowing employees to be placed on
administrative leave for a lengthy period in order to allow them to retire.
The department feels that this is the right thing to do because, in addition
to being staff friendly, situations of terminations often become drawn out
battles of appeals in the Career Service Review Board. They state,
“Sometimes we just have to cut our losses and settle to be free of a
problem employee.” We feel this does not send the impression to other
employees that the department is fair and even-handed in discipline.

Other surveyed state public safety entities believe that an employee
turther than 30 days from retirement should be disciplined the same as
any other employee.

Employees Frequently Commented That the Supervisor Was
Favored by Administration. Employees pointed out that other
employees were disciplined for committing similar infractions.
Management at the department should seek to create a more fair
environment. The National Institute of Corrections states:

From commissioners on down the line, managers have the ability
to reinforce or undermine the department’s mission. Fairness,
strength of purpose, respect, and humanity go a long way toward
creating loyalty to the agency among line-level employees.
Favoritism, weakness, and “kissing up to top brass” destroy it.

Management should seek to curtail all instances of favoritism so the
department’s mission is never undermined. This case appeared as
tavoritism to employees because of the lengthy administrative leave given
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to a specific employee. It is a questionable management decision to allow
employees to remain on administrative leave for months at a time waiting
tor them to be eligible for retirement.

No Investigation or Discipline
After Supervisor Violated Policy

A supervisor in internal affairs committed a clear policy violation but
was not investigated or disciplined even though the information was
known at the department. Further, this employee’s violation is
exacerbated because of the position the supervisor holds investigating
other employees for policy violations. This is an example where
department discipline policy was not equitably administered by UDC
management, thereby demonstrating favorable treatment for this
supervisor.

The policy violation occurred when the employee was pulled over by
the Highway Patrol for speeding. Upon being pulled over, the employee
in question turned on the emergency lights in his/her vehicle, and told the
officer that he/she was responding to an emergency. The highway patrol
provided a copy of the dash cam video to the department. The dash cam
video records the following conversation between the employee and the
officer.

UHP Officer:  Have you got an emergency?

Supervisor: I’'m going to Gunnison [Central Utah Prison]|

tor an investigation.

UHP Ofticer: ~ What’s the investigation on?

Supervisor: A stabbing.

UHP Ofticer: I just stopped four other officers who flashed us
doing over 90 miles per hour and I'm tired of it, so
are you going to a shoot [shooting range] or are you
going to an investigation?

Supervisor: I’'m doing the shoot too.

UHP Ofticer:  You withheld the information you were going for
the shoot. Am I correct?

Supervisor: Yes.

UHP Ofticer:  We should not use our position to influence our
situation. . . . I know it was done here with the
lights.
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Incident reports for the time period in question verified that no stabbing
event occurred. Further, this supervisor’s assignment with the internal
affairs bureau at the time did not include investigating criminal matter,
such as a stabbing. The supervisor’s conduct was unprofessional and
against UDC policy, which states:

Members shall not use their ofticial position, official identification
cards, or badges to avoid the consequence of their acts.

The Department Believes a Verbal Warning Was Sufficient
Discipline. The department’s response to an internal affairs supervisor
lying to another officer for personal gain is that it is often handled
“without formal discipline, but rather with verbal admonishment or
mediation of the officers involved.”

Department management claims that this supervisor was verbally
warned, and that the supervisor’s performance evaluation clearly
reprimands this individual. However, the supervisor’s performance
evaluation, which occurred eight months later, only makes a side reference
at the end of the evaluation. The single reference to the supervisor’s policy
violation states:

[Employee] learned that he would be held to a higher standard
that line staff at the department. Miner [sic] incidents or
infractions will bring a great deal of review and action will be taken
to address any shortcomings.

The supervisor was given a successful rating on the performance
evaluation for ensuring that he/she “operate under the [department’s]
policies and procedures.” The supervisor was also given a successful
rating for “conduct both on and off the job complying with the
[department’s] code of conduct.”

We found other departmental employees who had been disciplined for
violating a policy that was at least partially similar. These employees
received discipline, ranging from one to several days off without pay, and
were ineligible for promotion for one year following the disciplinary
action. We also found that a police officer in another local police
department was terminated for a similar misuse of position. As well,
other police chiefs and sherifts responded that they could act in a similar
manner. It appears questionable to leave this internal affairs supervisor in
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a position of great trust after an incident where his/her trustworthiness
was called into question. Investigations and reports submitted by this
employee would also be suspect.

Further, the executive director made a note on this supervisor’s
evaluation, stating, “[His/Her] work has improved the image of the
UDC.” Again, this is another unlikely comment considering the
supervisor’s action and the UHP ofticer’s belief that the supervisor’s action
had in fact hurt the image of the UDC.

Internal Affairs Investigators
Not Investigated for Policy Violations

When employees in positions of authority in the organization appear
to be treated favorably, other employees become even more skeptical of
department management. Some internal affairs investigators (who
investigate employees for policy or criminal violations) were never
investigated or disciplined for violating department policy. Management
seemed to be aware of the policy violations, yet no action was taken
against the investigators. Again, the inconsistent application of
department policy appears to be favorable treatment.

The Utah Highway Patrol (UHP) pulled over a car with four internal
affairs investigators for speeding. According to dash cam video of the
incident, the investigators pulled their badges to ID themselves as officers.
It is a violation of department policy for employees to use their position as
law enforcement officers to get personal gain. In dash cam video of the
incident, the highway patrol officer explains why he believes the internal
affairs investigators were in the wrong. The officer states to another
UDC employee (mentioned in the case above):

I was a little bit disgusted. . .I look up and I have four badges
thrown in my face. That is just not real professional. We're all
doing the same thing, basically. Professional courtesy is not letting
other officers go and not having the ofticer put the other officer in
that situation. . .We should not use our position to influence our
situation. That is what I felt was done there. . . .

When those charged with investigating employees for wrongdoing are
themselves caught in wrongdoing and not disciplined or investigated, it
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sends a message to employees and the public that management is not
equitable and fair with discipline.

UDC Management Did Not Inform Internal Affairs Director Of
Investigators Wrongdoing. According to the assistant director, the
administrator overseeing the directors of the two internal affairs bureaus
was notified that a UHP dash cam video existed. However, he/she
declined the offer to view the tape, stating, “I didn’t think there was
anything in dispute as to the facts of what occurred.” However, as shown
above, the tape clearly captures the UHP officer’s belief that the
investigators inappropriately used their badges for their personal gain. It
1s unclear if the employee(s) who viewed the tape could directly notify the
assistant director; however, from the written comments made by the
assistant director, it appears he/she knew what content was on the tape.

We were also told that information of this badging incident was
passed up the chain of command to management, which seems plausible
since the investigators’ infractions were known among some in the
department. Nevertheless, internal affairs, apparently, was not made
aware of the full impact of the investigators actions. The deputy director
of internal affairs stated:

It should be noted no one from an outside agency or within
Corrections notified LEB administrators that the investigators
behavior was either inappropriate, aggressive, an abuse of authority
or made any other negative references.

Consequently, the investigators were never disciplined. The apparent
breakdown in communication and oversight of this case is very
concerning. As previously noted, other employees have been disciplined
tor somewhat similar policy violations. In fact, UDC management told us
of a case where they severely disciplined an employee because the
employee displayed his/her badge during a DUI arrest. It appears that
either management needs to improve the way they communicate and
handle discipline matters, or the information was not communicated to
tavor and protect the investigators.

Office of the Utah Legislative Auditor General -23 -



A senior officer
coerced other
officers to allow an
unauthorized person
into the prison.

The senior officer
received modest
discipline, while the
reporting officer was
transferred, and
reportedly told to
“get thicker skin.”

The reporting officer
vowed never to
again report
wrongdoing.

—24—

Seemingly Inequitable Treatment Against
Officer Who Reported a Policy Violation

Unfair or inequitable treatment of an employee is concerning because
it signals favorable treatment by management. Employees commented to
us that inequitable treatment leads them to believe in a negative
department culture. Several employees made allegations of inequitable
treatment. The following case is an example of what appears to be
inequitable treatment.

A corrections officer reported a policy violation involving a security
breach against a more senior officer in the prison. The senior officer
coerced other officers to allow an unauthorized citizen into an inmate
center of the prison. Department policy is clear that only authorized
individuals should enter the prison. Department policy allows:

only authorized persons access to the secure facilities . . . to prevent
contraband from entering the facilities. All visitors applied for by
the inmates shall be cleared through background checks such as
BCI, NLETS, and NCIC.

This policy exists to protect the public, staff, and offenders. Department
policy indicates, “The primary mission of the department is public safety,
[and] public safety involves protecting . . . inmates/offenders under the
supervision and control of the department.”

It appeared to some that the senior ofticer was favored in the
disciplinary process. The senior officer received a modest discipline, but
the ofticer reporting the policy violation was immediately transferred,
against protest from the officer’s direct superior. The ofticer’s superior
indicated that other corrections staff were upset because the officer
reported the incident; the officer’s superior then said he/she was instructed
to reassign the employee. In UDC records, the officer’s superior stated:

It was one of the hardest things that I have done with my job
because I don’t think [that officer]| did anything wrong.

Further, an administrator at UDC reportedly later told the officer who

reported the policy violation to get thicker skin. After this experience the
officer vowed to never report another employee’s wrongdoings.
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Department management should not reinforce any form of a “code of
silence” or send any other negative message to employees about reporting
wrongdoing by fellow employees. The California Legislature recently
took on this issue with the California Department of Corrections. The
California Legislature passed a bill into law which stated:

Department of Corrections and the Department of Youth
Authority must adopt a code of conduct that would provide
uniform guidance to all workers at these departments, including
their duty to report wrongdoing at their workplace.

UDC should consider adopting a similar provision. If corrections officers
continue to be hesitant to report the wrongdoing of certain officers, the
department’s mission of safety would be compromised. A provision
concerning reporting of wrongdoing reinforces the importance of
departmental openness to both line staft and management.

The Department Does Not Consider a Transfer As Discipline.
Because one of the employees involved in this case has a fear of retaliation,
we were not able to reveal the specifics of this case to the department.

The department has stated that a transfer should not be considered a
disciplinary action. However, the employee believes the transfer is related
to his/her previous action to report a violation and thus follow UDC
policy. In our opinion, the transfer could easily be misconstrued and the
department should not have made the transfer.

UDC Management Apparently
Favored Employee in Hiring Process

UDC management apparently favored a retired employee in the hiring
process, and/or made a questionable decision to not follow UDC policy
when certifying the employee to Peace Ofticer Standards and Training
(POST). The retired employee did not have proper law officer credentials
to be rehired because he/she had not completed the statutorily required
training while away from law enforcement. This was a fact that should
have been known to UDC management, and does appear to have been
known by them. UDC policy clearly requires all training hours to be
certified by UDC. Further, POST policy also requires certification hours
to be reported through a law enforcement entity. Training hours cannot
be self-reported to POST, though this appears to be what occurred.
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Further, a UDC administrator wrote what appears to be a misleading
memo to POST verifying that the employee signed a reserve ofticer
agreement while absence from the department. Even more, the executive
director was notified in an e-mail by the department’s training director
that the employee had delinquent training hours. Employees cannot be in
a police ofticer position without the statutorily required training hours.
However, the executive director has not corrected the concern.

Further, before this employee retired, he/she was involved in
questionable investigative practices that resulted in a lawsuit and a
settlement of nearly a half-million dollars (by three law enforcement
entities). The questionable investigation was handled by the supervisor
and the previously mentioned administrator who wrote the misleading
memo for the supervisor. Figure 3.2 shows a timeline of the above
events.

Figure 3.2 Timeline of UDC Employee. This timeline shows
critical events pertinent to the employee’s hiring.

January 2004

Apparent False Memo Apr 04 - Aug 04
from Administrator Approximate Time Frame of When
Claiming Employee’s Executive Director Was Notified
Reserve Status. Employee Had

January - March

October 1998 Delinquent Training Hours
Retired from UDC \‘ m

Out of Active Law Enforcement 4 years 3 months

| v )

Jan 00 - Feb 04 August 2005
No Training Hours Promoted to

March 2004

Recorded at UDC Rehired and Internal Affairs
Recertified by Supervisor
UDC as
Law Enforcement Officer

Numerous UDC employees had concerns when the employee was
rehired at the department. Employees were extremely concerned when
they learned that an administrator (and former investigations partner) at
the department seemingly falsified a document in behalf of the employee.
The UDC administrator sent a memo to the Utah Peace Officer Standards
and Training Academy (POST) stating that the employee in question had
signed a reserve ofticer agreement with Adult Probation and Parole
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(AP&P) Region IV, thereby implying that he/she had maintained law
enforcement credentials. We believe the memo to be misleading because
we could not locate the agreement at the department. Further, AP&P
Region IV has no record of this employee performing reserve officer
duties in the region. We were told that the employee alone kept the
reserve officer agreement and later produced a copy of it. We were unable
to independently verify that the employee was indeed a reserve officer at
AP&P Region IV. Administration of Region IV had no information on
this employee.

We believe the memo to be misleading because we could not
independently locate the agreement at the department. Further, AP&DP
Region IV had no record of this employee performing reserve officer
duties in the region. Finally, the employee claims he kept the reserve
officer agreement but when we asked him for all information regarding
this allegation he never produced the agreement. After all of the work by
the auditors and in the face of the allegation of a misleading memo, the
employee has produced the agreement.

Department Places All Culpability for Employee’s Certification
With POST. The department’s response to this case was that POST is
responsible for certifying the individual, and their records were solely
relied on when making decisions about this individual. The assistant
director states, “| Employee’s] training hours obtained from POST. . .
These are the records that were and are relied on for verification of
[employee’s] training hours and eligibility for being hired back.”

Law enforcement However, this is not entirely true. According to UDC policy and
entity must approve POST policy, employees must obtain approval of their training hours
training hours. from a law enforcement entity. UDC policy mandates that all training
hours be approved and accepted through the department, then forwarded
to POST for filing. UDC policy states:

Members shall be granted hour-for-hour credit for attendance at
training conducted outside the department. Members must
complete and submit an “Application for Training Credit” form. . .
Members shall not conduct or sponsor any training without prior
approval from the training director. Members shall submit lesson
plans and/or a copy of the curriculum before approval can be
granted.
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The POST director said that the correct process for receiving training
credit 1s that, first, the officer must receive or report training hours to a
law enforcement entity. Second, the training hours must be approved and
accepted by the law enforcement entity. Lastly, the law enforcement
entity, not the individual, reports the hours to POST. According to
POST, UDC was the only law enforcement entity recognizing the
employee when he/she was away from law enforcement.

The POST director said that if the hours were accepted directly from
the employee (which appears to be the case), then it was a mistake and
they should not have been accepted. The POST director said that they
have recently implemented new controls to prevent this from occurring in
the future. It is the department’s responsibility to ensure that this
employee is current with training. The department is inadequate in this
area, as will be discussed in Chapter IV.

UDC records show that this employee was delinquent in training
hours and consequently should not have been certified. An e-mail notified
the executive director that the individual was delinquent in training hours
from UDC, yet no action has been taken to correct or resolve these
concerns. In fact, it has been alleged that management openly refused to
address the concerns with the former employee.

We validated that this employee’s training was delinquent during
his/her absence from law enforcement through UDC training records and
original training sign-in rosters. Without proper training during his/her
absence from law enforcement, the employee was not certified to hold a
certified peace officer position. Utah Code 53-6-208(2)(a) states, “The
certificate of a peace officer lapses if he has not been actively engaged in
performing the duties of a peace officer for four continuous years.” POST
policy goes along with the law by stating:

A person who has not been employed as a Utah peace officer in the
last four years is ineligible for reactivation and must successfully
complete a basic academy before he/she will be certified.

To employees this case demonstrated favoritism because an employee
closely associated with an administrator was hired without the proper
credentials. Further, the hiring and certification of the employee was
supported by what appears to be a misleading memo from a current
administrator and former partner of the employee. If this action was not
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tavoritism, as the department maintains, then it shows a degree of
shortcoming by department management for either not knowing
department and POST policy, or choosing not to follow it.

Administrator Protected
During Governor Transition

Employees alleged that a nonmerit administrator was given a merit
position, for which he/she had no formal experience, during the latest
governor transition. This looks to be favorable treatment because HR
rules were violated in this transfer to a merit position. After the transition
occurred, the individual was appointed back to a nonmerit administrator.

Not only does this action appear to be favorable treatment, but the
salary given the administrator when transferred to the merit position
violated state human resource (HR) rules. According to the Department
of Human Resource Management (DHRM), who reviewed this case, a
violation of human resource administrative rules occurred when
management transferred the employee. The rules allow management to
move an exempt employee into a vacant merit position, but only if the
merit position is a lesser grade than the last competitively held merit
position. In this case, the administrator was given two grades higher than
his last merit position. The following figure shows the administrative rule
and the misapplication of the rule.
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Figure 3.3 HR Administrative Rules Not Followed. UDC did not
follow administrative rules while transferring an administrator from an
exempt position to a merit position during the last governor transition

period.

What Rule Stipulates

How Rule Was Applied

The employee can be transferred to
a merit position if:

The current salary range of a vacant
position is equal or lesser than the
employee’s previous merit position.

Or

If the maximum step of the position
previously held by the employee
has moved upward, the new range
can be used.

Source: DHRM Rules

The salary range of the new merit
position was not equal, and the
administrator was paid more than
allowed by administrative rules.

A new range for the position was
not in effect when the transfer
occurred.

The administrator
made about $20,000
more than the
position incumbent.

—30 -

When we talked to the department about this concern, we were told
that the administrator did receive a lower salary because of the transfer. A
downgrade in salary did occur, but not to the extent that state policy
requires. In addition, the administrator had no formal experience for the
new merit position, although the department felt he/she was “one of the
most knowledgeable members of the staff about all our operations.”
Nevertheless, this position is unique in the department and requires skills
not obtained through POST and correctional officer certification.

Further, the incumbent in the position, who was filling it on a interim
basis, was transferred with a salary increase to make room for the
administrator. Even more, the salary the administrator received in the
merit position was about $27,000 (including longevity steps) more than
the incumbent was making in the merit position. Even removing
longevity steps, the administrator was still paid about $20,000 more.
Finally, the incumbent was again placed in the position after the
administrator was promoted back to an exempt position but was again
paid less than what the administrator was making in that position.
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The Department Believed the Initial Transfer Was in Accordance
with HR Rules. However, this transfer, as shown above, not only
appeared as favoritism, but did in fact violate HR rules. The department
must be more careful not to violate state HR rules, especially when it
appears to be for the benefit of an administrator.

Employees commented that it appeared to them the administrator was
treated favorably. If UDC management desires to follow the Governor’s
Transition Team’s recommendation, which stated, “Address these issues
[inequitable and favorable treatment for management]| and resolve them
once and for all,” they should be more careful when transterring
administrators at the department.

Administrator Treated Favorably
In Investigation Process

An administrator at the department was accused of serious infractions.
The allegations were serious enough that if found accurate, a violation of
tederal and state law would have occurred. Department policy is clear
that conduct alleged to be in violation of federal, state, or municipal
ordinance must be investigated by the department’s internal affairs office.
It appears this administrator received favorable treatment because the
department did not follow their policy and conduct a full investigation
through internal affairs. This inconsistent application of department
policy for an administrator is another example of management not
applying the same standard to all employees.

UDC policy is clear that certain conduct must be referred to the
department’s internal affairs bureau (see Appendix A for full list of
conduct requiring referral). UDC policy states:

Agency Management shall perform the investigative functions in all
suspected and/or reported misconduct except. . . conduct in
violation of Federal or State law, municipal ordinance, excluding
minor traffic violations. . .In cases where one or more of the above
[cases involving infraction of federal or state law] is alleged. . .
agency management shall promptly notify the Division Director
for referral of the matter to the Assistant to the Executive
Director/designee.
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The assistant to the executive director was made aware of the case;
however, an investigation was never opened by internal affairs. The case
was not opened by internal affairs because an administrator at the
department had a note written to internal affairs requesting that a full,
independent investigation not be conducted. Instead the administrator
had his/her staff, who works closely with the employee alleged of
wrongdoing, conduct their own investigation. The separate investigation
not only violated UDC policy but also lacked the independence and depth
of an internal affairs investigation.

Management Believes the Administrator Was Innocent of the
Allegation; Consequently, They Believe Issue Is Moot. It was
indicated to us that the research completed on this issue cleared the
administrator of all wrongdoing. While we have no clear evidence to the
contrary, we believe the administrator should not be cleared until
department policy is followed and a full investigation is completed.

Citizens believed that the administrator received favorable treatment
and question department management’s ability to properly manage and
communicate. The belief by citizens of favorable treatment was
aggravated because they believe the department did not take their
concerns seriously, and they had to threaten a lawsuit to gain recognition.
The administrator should have been dealt with in strict accordance to
department policy because of his/her position of authority and close
association with the senior administrator who thwarted an internal affairs
investigation.

Full Investigation Not Completed
on Administrator

It was alleged that UDC management favored an administrator most
recently after allegations of impropriety surfaced against him/her, but
again, management did not conduct a full investigation. The
administrator was transferred, but no connection was made between the
transfer and the allegation. Also, the administrator was put into a lower-
grade merit position without a competitive recruitment. Even though
state rules allowed for this transfer, an official at DHRM expressed some
concern because of the unique nature of the transfer. Even more, a full
investigation was not completed on what, if proven, are possibly serious
infractions by the administrator.
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proven, it would
have violated
department policy.

It appears the administrator was favored in the investigations process
because the investigation did not contain standard details of the
investigation process, including records of interviews conducted, or
conclusions regarding policy violation. The only record was a brief memo
written to management discussing some steps taken in the investigation
process and a brief statement dealing with the allegations. The memo
states:

Because some of the allegations against [administrator| involved
conduct not on department time or on department property and
are several years old; allegedly occurring before [administrator|
was 1n an appointed position; it would not be appropriate for the
department to delve into these matters.

As shown above, the memo says that only some of the allegations would
be inappropriate. The memo does not discuss the other allegations that
possibly could have been a violation of department policy. A review of
the allegations does allude to conduct that, if possible to prove, may have
violated department policy. For example, it appears that the administrator
may have violated the following department policy:

Members of the department are ofticials/employees of government
and as such must avoid even the appearance of conflicts of interest
to ensure public confidence. Engaging in conduct that involves
conflicts of interest undermines public confidence and trust in the
department, Utah state government, and the members of each
entity.

Management Says That These Type of Allegations Would Not
Have Been Investigated on Any Staff Member. However, the
employee in question was not a line staft member, but rather was a
member of executive management. Further, department management
indicated that they determined no policy violation occurred. However,
the investigation done by the department made no mention of what
specific policy violations could have been violated. It was not until we
asked management that they produced information on specific policy
violations and details with the case. These details previously did not exist.

The department could have been more diligent in investigating the
allegations that may have violated UDC policy. If UDC wants to fulfill
their policy of holding administrators to a higher standard, they should
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have conducted a full investigation on this individual. Otherwise, as this
case illustrates, employees will continue to believe that administrators are
treated favorably.

UDC Did Not Follow Up on Allegations
Reinforcing Impression of Unequal Treatment

The department received allegations from an employee ranging from
disrespecttul treatment, to falsifying documents, to questionable treatment
of inmates. The department hired an independent consultant to
investigate the employee’s claims. The consultant concluded that the
department had failed to properly and timely resolve the grievances of the
employee. The consultant stated, “The grievances were strong enough
that . . . UDC should have taken an aggressive stance to resolve this as
quickly and as thoroughly as possible.” The consultant reviewed the
allegations and found them serious enough to recommend that the
department take action. The consultant said:

The department will have to determine which of the allegations it
teels has been substantiated and which have not. I have listed
above those which have sufficient evidence as to be probable or
definite.

However, we could find no evidence that the department ever
investigated the allegations of falsifying documents or questionable
treatment of inmates. When we asked department officials, they were not
able to tell what action the department had taken. The lack of action from
the department alarmed some employees and led them to question if the
department was favoring or protecting certain individuals. It also leads us
to question management’s judgement regarding the relative importance of
accusations.

Department Responded That Employee Personnel Actions Were
Resolved. While it appears that the department has indeed investigated
the personality conflicts between the employees, we could find no record
of investigation into the accusations of inmate abuse and falsitying
documents. We asked several administrators and employees in the
department and no one could produce any information that indicates they
looked into these concerns.
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By ignoring these allegations, the department reinforces the
impression given to employees that wrongdoing is not always
investigated, and certain employees are not held accountable. Further, the
message sent to employees is one of unequal treatment and favoritism.
The National Institute of Corrections states:

Staff who feel excluded or lied to tend to sense a hidden agenda
behind every action.

The department must be more diligent to resolve issues in a timely and
effective manner for staff to trust management and feel comfortable with
their decisions.

Employee Promoted
Against UDC Practice

In 2005, an employee was under investigation for a policy violation.
This investigation took place over approximately two months. During the
time the investigation was occurring, the employee was promoted to
supervisor. This case was reported to us by employees as a violation of
policy by the department and an example of management favoring an
employee.

We asked three members of department administration if promoting
employees while under investigation is against policy, and each of these
administrators believed it was. However, further research by us and the
administrators showed that it is department practice and not formal
policy. Nevertheless, it appears clear that the employee should not have
been promoted. Indeed, it appeared to employees as favoritism.

The Department Responded That in the Future They Would
Further Document Such an Action. The department claimed that an
AP&P secretary called the investigators to ask if the investigation was
completed, and the investigators said that they had finished the
investigation, with the exception of the actual report being written. The
investigators told AP&P that the investigation had concluded that he was
not guilty of the accusations against him. The department feels that
promoting him was the fair thing to do.

We believe that in order to eliminate the impression of favoritism and
bad management decisions, the department should follow the letter of the
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law without interference by management in investigations. Instances like
these lead employees to believe that management treats people
inequitably. Again, management should be more careful to follow
department practice so concerns with inequities among employees can be
resolved.

Administrators and Supervisors Should
Be Held to Higher Standard

It appears that some administrators and supervisors at the department
are receiving favorable treatment more often than line staff. This practice
is directly contradictory to department policy, which states that
administration and supervisors should be held to a higher ethical standard.
This concern was also addressed by the Governor’s Transition Report.
The report states:

[Individuals] view corrections management as “incestuous, self-
protective and having created an atmosphere of intimidation and
extremely disparate discipline when it comes to issues involving
administrators versus line employees.”

Of the cases discussed above, 6 of the 10 dealt with administrators or
supervisors. Further, it appears that management is also being favored in
the retirement process. A performance audit of the reemployment
practices at the department (Legislative Audit #2006-11) reports that
management is more likely to get favorable treatment in the retirement
process than line staft.

Policy Holding Management to
Higher Standard Not Being Followed

UDC policy holds administrators and supervisors to a higher standard,
but as previously stated it appears in some cases that the opposite is true.
Instances of favoritism appear to occur more often with employees in
positions of authority. It was indicated by line employees that
administrators or others in positions of authority were either not
disciplined or not disciplined with the same severity. Employees also
indicated that past attempts (e.g., Governor’s Transition Report) had
been made to clean up the inequitable treatment, but instead, the
inequality has currently grown to equal, if not greater, proportions.
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The executive director indicated to us that management at the
department disciplines administrators and supervisors more harshly. In
fact, it is department policy to hold supervisory employees to a higher
standard. UDC policy states:

Supervisory and administrative staff are held to higher standards
than non-managerial members, [and] greater sanctions may be
imposed on supervisory and administrative staft.

However, it appears that management is receiving more favorable
treatment and is sometimes being held to a lower standard than line
employees.

Employees’ concerns with management receiving more favorable
treatment than line staff was also addressed in the Governor’s Transition
Report. The transition team received information from individuals who
stated that UDC management is “incestuous, self-protective and [has]
created an atmosphere of intimidation and extremely disparate discipline.’
To correct this concern and to become compliant with policy, UDC
management must begin to consistently discipline administrators and
supervisors more stringently.

>

UDC Management Favors Professional
Level Employees In Reemployment Process

A performance audit of the reemployment practices of the department
also highlighted concerns of inequitable treatment of professional staff
over line staff. Specifically, the audit brought up concerns with
administrators, supervisors, and other professional staff, being favored in
the retire then rehire process. This practice shows inequitable treatment
of employees by UDC management. Many employees we spoke with
were upset with the pattern of reemployment after retirement, which they
believe appears to favor management. The following chart illustrates that
professional staft at UDC is more likely to get favorable treatment in the
retirement process than line staff. The chart also shows that these
positions are more likely to get rehired into a favorable position without
being required to take a six-month leave of absence.
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Figure 3.4 Retirement Data. This figure shows the percent of
positions in UDC (including board of pardons) that completed the six-
month leave of absence for calendar years 1995-2006. Professional
staff generally are not required to take the six-month leave of
absence.

Position Did Not Meet Percent Met Percent
Retired To Statutory Six Month of Total Statutory  of Total
Waiting Period Intent
Professional 25 71% 4 31%
Staff
Line Staff 10 29 9 69
Total 35 100% 13 100%

Source: Audit #2006-11

Management at UDC is favored in the retirement process because
generally they are not required to take the six-month leave of absence
required in Utah law. The following examples are segments taken from
Legislative Audit #2006-11. These points illustrate in more detail how
select employees received favorable treatment in the retirement process.

The audit found that a board of pardons employee (also a former
UDC employee) transferred back to UDC for about month. In that
month, while back at UDC, he/she was paid an $8,000 retirement bonus
by UDC and then retired from UDC. This employee was then hired back
by the board of pardons in his/her same position.

Another instance of favorable treatment in retirement occurred with a
UDC administrator who was given a higher salary after retiring than a
line employee, who also retired and returned in a similar position. The
audit found that the UDC management reclassified a position for the
senior administrator and made it an exempt position. This allowed the
administrator to retire and take the new position without going through a
competitive recruitment process. This action appeared to employees as
tavoritism. The appearance of favoritism increased when a line employee
who had seven more years of service than the administrator also retired,
but was required to go through a competitive recruitment process while
rehiring, and was paid about $9.00 less for the same position at the same
time. These cases further illustrate practice by UDC management of
inequitable and favorable treatment for some administrators and

A Performance Audit of the Utah Department of Corrections



employees. For more detail on the above cases, refer to Legislative Audit

#2006-11.

Recommendations

1. We recommend that UDC management follow the
recommendations of the Governor’s Transition Team.

2. We recommend that UDC management ensure that employees,
inclusive of administrators, are treated equitably in investigations
and discipline.

3. We recommend that UDC management apply department
standards and policies equitably among all employees throughout
the organization, inclusive of administrators.
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Six percent (107) of
officers did not
obtain statutorily
required training in
FY 2005.

25 officers have not
obtained statutorily
required training for
at least two years.

Chapter IV
UDC Needs Improved Management
Oversight and Controls

The Department of Corrections (UDC or department) lacks sufficient
management oversight for a number of administrative functions.
Insufticient management in some areas has affected departmental
performance and governance. This chapter deals with other departmental
tunctions that could benefit from improved management oversight, which
include: training, commute vehicle use, and compliance with internal

policy.

Specifically, several employees have not received statutorily required
training. Deficient training by employees increases the state’s liability and
loss control, which can translate into higher settlements for the state. The
department has not followed its own policy justifying the use of commute
vehicles. Finally, UDC does not consistently follow internal policies
governing reserve officer use and discipline filing. The department should
increase management oversight in these areas.

UDC Is Not Compliant
With Training Statute

Six percent (107) of the department’s peace ofticers and correctional
officers did not meet training requirements for fiscal year 2005.
Additionally, 25 of those ofticers have not received the required training
tor at least the last two years. The lack of proper training creates two
major problems for the state. First, the state has an increased liability and
loss control risk. Second, if an officer does not receive the required
training, peace officer or correctional officer certification is terminated
until the training deficiency is corrected, and the officer should not receive
public safety retirement during this time period. Termination of public
safety certification should result in reassignment from any position
requiring certification to a non-certified position. UDC must then choose
between greater strain on their staff or leaving uncertified staff in place
and increasing the state’s risk.
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We are concerned that department management has not implemented
proper controls to ensure that officers receive the training required by law.
By statute, the executive director is responsible for ensuring all officers
receive 40 hours of training per year. However, UDC management was
not aware that officers were not receiving their training and has not
enforced disciplinary action for any officers who have not received
training. Management needs to immediately develop controls to ensure
all certified staff receive the required training. Further, in order to reduce
liability to the state, employees who do not receive 40 hours of training
per year should be prohibited from exercising officer duties. According to
Utah Retirement Systems policy, ofticers who have not received the
required training should not receive public safety retirement benefits.

Lack of Training Puts
The State at Risk

In failing to fully train ofticers, the state increases the risk of potential
lawsuits because officers are not legally qualified to hold their positions.
State Risk Management states that the lack of control for training
increases the liability and loss control for the state. This also creates a
safety risk for other officers and inmates. If an undertrained officer were
to make a mistake, the state could be held responsible for consequences
that occur due to the lack of training, resulting in higher settlements the
state would be required to pay out.

The law requires that all correctional and peace ofticers receive at least
40 hours of in-service training each fiscal year. However, at least 107 of
the 1,926 ofticers employed by the department during the entire 2005
fiscal year did not receive the full required training. Additionally, 25 out
of the 107 employees who did not receive their training in fiscal year
2005 did not receive the necessary training in fiscal year 2004. Figure 4.1
shows the statutory requirements for training of correctional and peace
officers.
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Figure 4.1 State Law Requires All Peace and Correctional
Officers to Obtain at Least 40 Hours of Training per Year.
Almost six percent of the officers in the department did not meet this
standard, increasing the state’s liability and loss-control risk.

Undertrained
officers should not
perform officer
duties.

Peace Officer (Utah Code 53-6-202(4))

“All peace officers must satisfactorily complete . . . annual certified training of not
less than 40 hours as the director, with the advice and consent of the council
directs. A peace officer who fails to satisfactorily complete the annual training shall
automatically be prohibited from exercising peace officer powers until any
deficiency is made up.”

Correctional Officer (Utah Code 53-13-104(4))

“The Department of Corrections of the state shall establish and maintain a
correctional officer basic course and in-service training programs as approved by
the director of the division with the advice and consent of the council. The in-
service training shall consist of no fewer than 40 hours per year.”

Figure 4.1 shows that state statute requires all peace and correctional
officers to obtain at least 40 hours of in-service training per year. We
reviewed the list of training hours from the department and compared
that list to the officers who were employed during the entire fiscal year
2005 and found that 107 ofticers did not receive the required 40 hours of
training during the year. According to State Risk Management, Peace
Officer Standards and Training (POST), and the director of training for
the department, correctional officers and peace officers should be held to
the same standard. They all agree that any officer who does not receive
40 hours of training should not be allowed to exercise officer duties until
the ofticer obtains the required training. Lack of training creates safety to
risk to all people involved, officers and inmates.

One of the missions of the UDC is to invest in training their
employees in order to help them do a difficult job well. Further, a well-
trained officer reduces the liability to the state. In order to best fulfill
their mission and follow statute, the department should ensure that all
correctional and peace ofticers receive at least 40 hours of training per
year. We recommend that the executive director develop a control in
which supervisors and officers can track training hours.
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UDC Management Must Ensure
Employees Receive Training

UDC management, specifically the executive director, is responsible to
ensure officers receive training. Utah Code 53-6-212(2) “requires an
agency head to certify that a member has completed required training.”
However, department management was not aware that 107 employees are
delinquent in their training. Furthermore, it appears that employees have
not been disciplined if they fail to obtain their training as required by
statute. Figure 4.2 shows some of the evidence of the lack of proper
control by the executive director.

Figure 4.2 Management Has Failed to Implement Proper
Controls. Several employees have gone several years without
proper training and do not appear to have been disciplined. The
following includes some examples of lack of management controls.

Employee Position Training Deficiency

Employee A Division Director Delinquent 4 years

Employee B Correctional Captain Delinquent 6 years

Employee C Correctional Officer  Delinquent 5 years; Has never
received 40 hours of training since
re-employed by the department

Employee D Correctional Officer  Delinquent 1 year, same training
class entered twice to bring officer
above 40 hours

Source: OLAG Analysis of UDC Training Records

Figure 4.2 shows that a few employees have not received adequate
training and have not been disciplined by the department. Department
management 1s required to ensure that all officers are properly trained;
however, management was not aware that officers were not obtaining
required training.

Some supervisors do not verify training hours. Employee B in Figure
4.2, a correctional captain, has not recorded sufficient training for six
years. At the beginning of the 2006 fiscal year, this employee set a goal
on his/her performance evaluation to obtain 40 hours of training during
the year. During the annual performance evaluation at the end of the
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tiscal year, the employee, the supervisor, and the division director stated
that the employee had successtully achieved the goal of receiving 40 hours
of training for the year, yet the records show only 24 hours of training for
the year. This is an example of how supervisors do not regularly verify
training hours. Figure 4.3 shows the training hours for Employee B for
the last six years.

Figure 4.3 A Correctional Captain Has Gone Six Years Without
Receiving 40 Hours of Training. It does not appear that the
employee has ever been disciplined for not receiving proper training.

Fiscal Year Ending Hours of Training
2001 23.0
2002 35.0
2003 16.0
2004 13.0
2005 20.5
2006 24.0

Source: Utah Department of Corrections Training Records

Employee B failed to receive the required 40 hours of training for six
consecutive years. According to State Risk Management, employees who
have not received adequate training should not perform ofticer duties
because they present an increased liability to the state. There has been no
supervisory discipline for not receiving 40 hours of training, and the six
years have been inappropriately credited to the employee’s public safety
retirement account.

Most performance evaluations do not have a section that specifically
mentions training; however, they do contain a section that states whether
the ofticers are in compliance with POST orders and whether they are in
compliance with department policies and procedures. It appears that
supervisors do not verity training hours before completing performance
evaluations.

Management may not know if their subordinates receive training
because of the unavailability of training data. The department does not
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utilize a cental database in which management can verify training data.
Additionally, employees at all levels within the department do not know
who should be responsible for verifying training data. Department
employees have told us they think the following entities are responsible
tor tracking training hours:

. The training academy
. Human resources

o Line supervisors

. Individual officers

We recommend that department management develop controls in
which supervisors and officers will know how many training hours they
have at any given time. Additionally, ofticers who are delinquent in
training hours should be notified and reassigned until they receive the
required training.

Management has not disciplined a correctional ofticer who has never
received required training. Employee C, in Figure 4.2, was rehired in
2000 and has failed to receive 40 hours of training over the last five years.
There is no evidence that management has taken any disciplinary action
against this employee, even though he presents a liability to the
department and the state because he/she is a safety risk to other officers
and inmates.

Undertrained Officers Should Not
Receive Public Safety Retirement

Officers cannot be actively engaged in officer duties if they are not
certified. According to the statute cited in Figure 4.1, officers cannot be
certified unless they obtain 40 hours of training per year. Thus, if an
officer fails to receive 40 hours of training in a year, that officer’s
certification should become inactive and, as a result, public safety
retirement benefits should not be earned for the inactive time period. If
an officer fails to receive training for four consecutive years, his/her
certification has lapsed.

Certified ofticers within the department are eligible to receive public
safety retirement. Public safety retirement allows ofticers to retire with a
pension of 50 percent of the average of their three highest-earning years
after 20 years of service. The standard public employee retirement plan
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allows employees to retire after 30 years of service with a 60 percent
pension. In order to receive public safety retirement benefits, the
employee’s life or personal safety must be at risk and the employee must
be one of the following:

e Law enforcement officer
¢ (Correctional officer
* Special functions ofticer, if approved by the POST Council

When an officer fails to receive 40 hours of training, the officer can no
longer maintain his/her certification and is no longer an officer. Utah
Code 53-6-208 states:

The certificate of a peace ofticer who has not been actively engaged
in performing the duties of a peace officer for one year shall be
designated “inactive”. . . . the certificate of a peace ofticer lapses if
he has not been actively engaged in performing the duties of a
peace ofticer for four continuous years.

State Risk Management and the director of training for the department
believes that the rule was intended to hold peace ofticers and correctional
officers to the same standard.

A Certified Officer Still Receives Public Safety Retirement While
Delinquent in Training. Employee A, in Figure 4.2, retired in 2005 and
was rehired in a position that required certification. He/she has since
been promoted to a division director position in the department and no
longer requires certification to perform his/her job requirements. Statute
allows ofticers to continue on the public safety retirement track even if
they are in noncertified positions as long as they fulfill the requirements of
their certification, such as fulfilling the training requirements.

The last two years of this employee’s public safety retirement should
not have been accepted because he/she was delinquent in training hours.
Further, since this employee was delinquent in training hours, he/she
should not have been rehired into a position requiring certification. Since
this employee retired, he/she is no longer accumulating years of service for
retirement; however, he/she is getting a higher 401 (k) contribution. If a
public safety ofticer retires and is later rehired by the state, the state
matches 23.46 percent of the employee’s salary into a 401 (k) account
instead of adding to or creating an additional pension. Public employees
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with the standard retirement benefit would only receive a 14.22 percent
match for fiscal year 2006. Employee A has received the public safety
retirement 401 (k) match since he/she retired, yet he/she has not received
the required training for four years. Thus, this employee is no longer a
certified officer. Therefore, this employee should receive the regular
public employees’ retirement instead of that of a public safety officer.
Based on Employee A’s salary for fiscal year 2000, the state overpaid
almost $7,000 into a 401 (k) account. Figure 4.4 shows the difference
between Employee A’s public safety and nonpublic safety match rates.

Figure 4.4 Employee ‘A’ Received Almost $7,000 More Than
He/She Should Have Received. This employee is not certified
because he/she has not received 40 hours of training for four years.

Public Safety State Employee
401(k) Contribution 401(k) Contribution Amount
Salary (26.75% of Salary) (14.22% of salary) Overpaid
$74,700 $17,500 $10,600 $6,900

Source: Division of Finance Data Warehouse

Figure 4.4 shows that the state overpaid this employee by almost
$7,000 in fiscal year 2006. As an administrator, this employee reports to
UDC management. UDC management should have known of the
division director’s training delinquency and should have taken disciplinary
action. This management oversight has cost the state about $7,000.
There 1s no record in the employee’s recent personnel file that would
indicate any disciplinary action.

We are concerned that the 107 employees who did not receive
statutorily required training received public safety retirement credit for
tiscal year 2005. We recommend that UDC set up an internal control to
ensure that employees who do not fulfill the training required for
certification receive the standard public employees’ retirement instead of
public safety retirement.
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UDC Lacks Adequate
Oversight for Commute Vehicles

The UDC does not follow their own policy or state policy governing
the use of commute vehicles. Management of the department no longer
requires officers who are assigned commute vehicles to track individual
emergency calls (call-outs) for which they use their commute vehicles.
This violation of department policy makes it difficult for us to justify the
actual need for commute vehicles. We recommend that the department
immediately resume tracking the use of commute vehicles.

We have also found instances in which management of the department
appears to treat commute vehicles as perks for certain positions rather
than for state business. If commute vehicles are used as perks, the
department may be in violation of Internal Revenue Service (IRS)
Publication 15-B. We recommend that the department either eliminate or
reallocate several commute vehicles. We also recommend that the
department review the actual need for commute vehicles after six months
of tracking actual call-out usage.

UDC Policy Is Not Being Followed

UDC is not following their policy on the use of commute vehicles.
Specifically, they are not tracking and monitoring the use of commute
vehicles. The department policy states:

If emergency response is the sole purpose of the commute
privilege, each driver is required to submit a complete list of all
call-outs on the monthly DF-61 form, and to send copies to the
Division of Fleet Operations.

The Division of Fleet Operations discontinued using the monthly DF-61
form several years ago. At that point, the UDC management also decided
to discontinue the use of the form.

Without tracking commute vehicle usage, the department cannot say
for certain the actual number of call-outs during a given time span. This
makes it difficult for management of the department to justify the use of
commute vehicles. In order for an officer to qualify for a commute
vehicle, the ofticer must meet one of the following criteria:
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¢  Must be on 24-hour “on-call.”

* Must “clearly demonstrate that (he/she) is required to work at
home or out of a vehicle a minimum of 80 percent of the time and
the assigned vehicle is required to perform critical duties in a
manner that is clearly in the best interest of the state.”

* The agency must “clearly demonstrate that it is most practical for
the employee to go directly to an alternative work-site rather than
report to a specific oftice to pick-up a state vehicle.”

*  “Duties performed before or after normal working hours and,
because the vehicle supports special equipment, it is not feasible for
the member to use a personal vehicle.”

The majority of the officers we surveyed justified the use of a
commute vehicle by saying they were on call 24 hours. The executive
director of the department is responsible for appropriate commute vehicle
approval. Without proper documentation for commute vehicle usage,
UDC management cannot justify commute vehicle usage. If a commute
vehicle cannot be properly justified, it may be considered to be a fringe
benefit and would thus violate IRS Publication 15-B, which requires the
employee to pay taxes on fringe benefits. Only two employees at the
department pay taxes on their vehicles, and they are not used for
emergency call-outs.

We recommend that the department follow state and department
policy and reinstate the use of the monthly DF-61 to track the use of
commute vehicles. This form should document the number of call-outs to
which each officer responds and should be used to justity the appropriate
number of commute vehicles for the ensuing year.

Management Oversight of Commute
Vehicles Can Improve

Without proper documentation we could not verity that all use of
commute vehicles 1s justified. Each commute vehicle costs the department
approximately $5,700 per year, depending on the type of vehicle assigned.
UDC management has approved the use of 192 commute vehicles in
fiscal year 2006. This translates into a $1.1 million expense that is not
clearly documented.
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The department may also be able to eliminate other commute vehicles
by properly tracking commute car usage. As mentioned previously, the
department discontinued the use of form DF-61 which tracks commute
car usage for call-outs. We recommend that the executive director review
the actual need for commute vehicles six months after the department
starts tracking actual call-out usage.

Allegations of Favoritism
Exist with Commute Vehicles

Some employees believe that select administrators and supervisors
have commute vehicles even though their job functions do not require the
use of a commute vehicle. Employees commented that these
administrators and supervisors receive vehicles because they are favored by
UDC management, and the vehicles are provided as a perk of their
position.

We identified a sample of these vehicles and question the use of some
of these vehicles based on job descriptions of those who are assigned the
vehicles. However, since no documentation of need exists, we were
unable to positively justify vehicles were needed. Nevertheless, based on
our review of job descriptions, it appears that some employees who have a
commute vehicle do not have a clear need for such. UDC management
should begin tracking and documenting the need of all those with
commute vehicles.

Department Does Not Follow
Other Select Policies

UDC’s noncompliance with its own policies over reserve officers and
disciplinary actions are also concerning. Poor tracking of reserve ofticers
may lead to increased state risk exposure. Also, failure to adequately track
disciplinary actions can lead to the staff equity problems discussed
throughout this report. The reserve officer policy violation results from
Adult Probation and Parole (AP&P) regions’ inconsistent compliance
with the tracking and reimbursement requirements. The discipline filing
policy inconsistencies involve noncompliance by the Human Resources
(HR) office with tracking of disciplinary actions.
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Reserve Officer Policy
Is Inconsistently Followed

Although there is a clear policy regarding the use of reserve, or
uncompensated officers in AP&DP oftices, each of the seven regional offices
tollows its own practices for maintaining reserve ofticers. The volunteer
reserve ofticer program policy sets forth the way in which reserve officers
are to be tracked and supervised. Based on our discussions with the seven
regions of AP&DP, it appears that despite this policy, they all handle their
reserves differently, if they are used at all.

In addition to how reserve officers are tracked, the regions differ
regarding reimbursement of volunteer officers. The policy states, “It is
the policy of the Department that volunteer reserve ofticers receive a
monthly equipment reimbursement. . . . The amount of the monthly
reimbursement shall be twenty dollars for all volunteer reserve officers.”
It appears that Region III is the only region that reimburses officers
according to this schedule. The following figure shows the differences in
policy compliance among the regions, as well as the number of reserves
currently utilized.

Figure 4.5 Region Reserve Practices. Only two of the seven
AP&P regions track their reserve officers’ hours worked.

Number Active Reserves
Region Reserves Reimbursed Hours Tracked
I 3 No No
Il 5 Inconsistent Yes
1D 1 No No
1l 8 Yes Yes
A\ 1 No Yes
Vv 1 No No
VI 0 NA NA

Source: UDC AP&P Regions
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Inconsistency in policy compliance within the department causes
tracking of reserve officers and their hours to be unclear. Reserve officers
are required to be POST certified or certifiable, and they “shall annually
complete a minimum 40 hours of POST approved training as taught by
UDC staft or other approved agencies in order to maintain their POST
certification.” If the hours worked and trained are not tracked, it is
impossible to determine whether they are POST certifiable.

The lack of tracking for reserve ofticers could increase risk and liability
to the state. State Risk Management believe that reserve officers would be
covered under the state Volunteer Workers Act (Utah Code 67-20).
However, Risk Management points out that, because of the nature of the
work, extra care should be taken to limit any liability. The regions must
be careful to follow department policy and track training and hours
worked meticulously. At a minimum, Risk Management points out that
the regions should track names, social security numbers, training hours,
and on-the-clock time.

Policies for Filing Disciplinary
Actions Not Followed

When a corrections employee is disciplined for either a violation of
policy or an unlawful act, a final order is written to be placed in the
employee’s personnel file; a discipline file is also created specifically for the
incident requiring discipline. The separate discipline file, although a
department practice, does not appear to be department policy. We found
that many files do not contain proper documentation of disciplinary
action. The following figure demonstrates the results of a sample of
disciplinary files examined over the course of the audit.

Figure 4.6 Discipline File Search Results. The majority of the
cases we researched had no record of disciplinary action in the
appropriate file

Description of Finding Percent
No Record of Disciplinary Action in Either File 62%
No Record in Personnel File 15
No Record in Disciplinary File 15
All Information Present 8

Source: UDC Files
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Department policy states that the personnel filing is to be kept. The
staff disciplinary policy states, “The Department shall maintain copies of
any documents or records affecting an employee’s conduct, status or salary
in the employee’s personnel file including all disciplinary actions.”
Department policy regarding staft personnel records states:

Entries in personnel files serve to . . . document disciplinary
actions and other incidents to aid the Department in avoiding
liability for actions of members. . .It is therefore, the policy and
practice of the Department to retain file documents for as long
as they continue to serve one or more of the purposes described
above.

Violation of the filing policy facilitates further violation of other
department policies. Another department policy lays out restrictions on
incentive awards. It restricts employees who are under investigation or
who have been disciplined in the past six months from receiving awards.
In addition, many final orders restrict employees from being promoted for
six months to a year from the time of their discipline. This cannot be
appropriately implemented if the record of discipline is not in their file.

Recommendations

1. We recommend that the executive director develop a control in
which supervisors and officers can track training hours.

2. We recommend that employees who do not receive 40 hours of
training be prohibited from exercising officer duties, as outlined in

the Utab Code.

3. We recommend that UDC employees who do not fulfill the
training required for certification receive the standard public
employees’ retirement instead of public safety retirement.

4. We recommend that the UDC management implement a tracking
mechanism for commute vehicles.

5. We recommend that the executive director review the actual need

tor commute vehicles after the department has begun tracking
actual call-out usage.
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6. We recommend that the department discontinue providing
commute vehicles for employees who do not have the need.

7. We recommend that the department require each region to follow
the approved reserve officer policy in order to limit the state’s
liability and facilitate tracking of reserve’s activities.

8. We recommend that filing of discipline records be brought up to
date and maintained in order to restrict incentive awards and
promotions in a timely fashion.
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Chapter V
Increased Independence of
Internal Review Functions Needed

The Department of Corrections (UDC or department) needs to
elevate the level of independence of both the internal affairs and internal
audit functions. Both functions struggle with inefticiencies because they
report too low in the organizational structure. The Internal Audit Bureau
reports to a division director, which is not consistent with statute. In
addition, the finding and effect of both functions are compromised
because of the lack of independence.

UDC should bolster departmental oversight functions by requiring
that the internal oversight functions report directly to the executive
director. A feasibility study should also be completed to determine how
to best increase the independence and quality of the internal affairs
function.

The Internal Audit Bureau
Needs More Independence

The Internal Audit Bureau does not currently have sufticient
organizational status and independence to provide effective oversight.
The audit bureau currently and historically reports to a low level in the
organization, while state law requires them to report to the agency head
or an independent audit committee. Further, the department implements
a relatively low percent of the auditors’ recommendations, which has
recently cost the state nearly a half-million dollars. We recommend the
audit director report functionally to an audit committee or the executive
director and administratively to the executive director, as required by
statute.

The Audit Bureau Is Not Compliant
With State Law or Auditing Standards

The Internal Audit Act, codified in Title 63, Chapter 91 of the Utah
Code, sets forth specific requirements for internal audit bureaus in the
state. The department’s audit bureau is not compliant with all of the
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code’s provisions. In fact, for the last several years, the department’s own
annual compliance review has concluded that the audit bureau is out of
compliance with the law. The latest compliance review stated:

Audit is out of compliance with statute 63-91-302 in (the
tollowing) areas: An Internal Audit Director does not run the
bureau; the chain of command is not connected directly to the
executive director.

The department just recently bolstered the audit manager position to
an audit director position and, on paper, moved the audit director to
report to the deputy director. However, in actual practice, a division
director is still functionally and administratively over the audit director.
Consequently, the audit director does not have sufficient organizational
status and is not fully independent of all the functions it audits. Figure
5.1 shows particular provisions of state law and auditing standards as they
relate to the department’s internal audit function.

Figure 5.1 Criteria for Internal Audit Bureau. UDC has not
organized their internal audit bureau according to state law and
auditing standards.

Utah Code 63-91-302(1)(i)

For each agency that establishes an internal audit program, the agency
head shall . . . [place] no limitations on the scope of the internal audit
department's work; and [declare] that auditors are to have no authority or
responsibility for the activities they audit.

Utah Code 63-91-302(3)(g)

The agency internal audit director reports to the agency head and to the
audit committee, if one has been established, and has freedom of access
to the agency head to ensure that the director is responsive to the agency
head's specific requests, directions, and needs.

Utah Code 63-91-401(3)(a)
Audits are conducted in accordance with professional auditing standards.

Figure 5.1 shows the statutes that the audit bureau is violating.
Specifically, the audit director should report to either the agency head or
an audit committee and the department head should not restrict the ability
of the internal auditors to report their findings. We are concerned that
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the department management has too much control over what can and
cannot be reported by the department’s internal auditors.

As previously shown, Utah Code 63-91-401(3)(a) requires that audits
be conducted in accordance with professional auditing standards. Figure
5.2 shows the professional auditing standards that the state should be
following.

Figure 5.2 The Audit Bureau Is Not in Compliance with
Professional Auditing Standards. In order to be considered
independent, the audit bureau should report to the agency head or
an audit committee.

Institute of Internal Audit Standards

IIA standards require that the audit director report to a level within the
organization that allows the internal audit activity to fulfill its
responsibilities. The IlA believes that true independence is achieved when
the audit director reports functionally to the audit committee and
administratively to the executive director.

Comptroller General of the United States

The placement of the internal audit organizations is essential so that
auditors are sufficiently removed from political pressures such that they
can conduct their audits objectively and report their findings, opinions, and
conclusions objectively without fear or political repercussions.

UDC is required by statute to follow professional auditing standards;
however, they are not in compliance with standards set forth by the
Institute of Internal Auditors and the Comptroller General of the United
States.

Audit Bureau Does Not Have Organizational Independence. The
law requires the internal audit director to report directly to the agency
head or to an audit committee. However, as previously shown, the audit
director reports to a division director.

The Legislative Auditor General informed the UDC that it was not in
compliance with auditing standards nine months ago (March 2006). The
department recently changed the organizational chart to have the audit
director report to the deputy director; however, we found that this was a
change on paper only. The division director over administrative services
still signs the audit director’s time sheet, still requires the audit director to
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attend his staff meetings, and still appears to be responsible for the audit
director’s performance appraisal. This is concerning not only because the
audit director does not have sufficient organizational status, but the audit
bureau could not independently audit a function under administrative
services.

The audit bureau should be sufficiently separated from lower
management so that they can report their findings objectively and without
tear of repercussion. The lack of independence in the organizational
structure has made it difticult for the internal audit staff to objectively
evaluate the actual performance of the department. Additionally, the lack
of an independent reporting structure can lead to the perception that the
audit bureau is not completely independent and can be persuaded by
management influences.

In addition, the audit bureau does not appear to be entirely free to
conduct their work. Management has required the audit bureau to make
changes to their audit reports. This practice 1s concerning and
undermines the audit b