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LICENSURE AND REGULATION OF

PROGRAMSAND FACILITIES
2005 GENERAL SESSION
STATE OF UTAH

LONGTITLE
General Description:

This bill amends the licenang provisons of Title 62A, Chapter 2, Licensure of Programs and

Fecilities,
Highlighted Provisions:

Thishill:

» modifies and enacts defined terms,

>

>

amends the responghilities and rulemaking duties of the Office of Licensing;

lists grounds for refusing to renew alicense;

requires that resdentia treatment programs obtain a separate license for each location
where the resdentia trestment program is operated;

provides requirements for a human services program to obtain approva of educationa
sarvice and funding plans

imposes requirements for licensing, and for making rules regarding the licenang, of
resdentia trestment programs,

requires gpplicants for alicense to operate aresdentia trestment program to provide a
description of the program, and notice of intent to operate aresdentia treatment
program, to the governing body of the city or county where the program intends to
operate;

provides that records received by the Office of Licensing through reports and ingpections
shdl be classified in accordance with the Government Records and Access Management
Act;

providesthat Title 62A, Chapter 2, Licensure of Programs and Fecilities, does not apply
to licensed menta health professionds, unless otherwise required by a contract with the
Department of Human Services,
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» providesthat the Office of Licensing may place conditions on licenses;

» lists standards for determining whether to reissue arevoked license;

» providesthat arevoked license may not be reissued until at least one year after find
notice of the revoceation is served,

» providesthat alicense may be suspended for up to one year;

» providesthat full faith and credit be extended to an Indian tribe’ s licensure of tribal foster
homes,

»  permits records to be copied during administrative ingpections,

» provides standards for:

» conducting and reviewing background checks; and
e granting persons direct access to children and vulnerable adults;

» providesthat substance abuse treatment programs that provide services to adults only are
not required to submit identifying information to the Office of Licensing for crimina
background checks; and

» makestechnicd changes.

Monies Appropriated in thisBill:
None
Other Special Clauses:

None
Utah Code Sections Affected:
AMENDS:

62A-2-101, aslast amended by Chapter 22, Laws of Utah 2003

62A-2-105, as last amended by Chapter 119, Laws of Utah 2003

62A-2-106, as last amended by Chapter 119, Laws of Utah 2003

62A-2-108, as last amended by Chapter 358, Laws of Utah 1998

62A-2-108.1, aslast amended by Chapter 42, Laws of Utah 1997

62A-2-109, as last amended by Chapter 358, Laws of Utah 1998

62A-2-110, as last amended by Chapter 358, Laws of Utah 1998

62A-2-111, aslast amended by Chapter 358, Laws of Utah 1998
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62A-2-112, as last amended by Chapter 358, Laws of Utah 1998
62A-2-113, as last amended by Chapter 358, Laws of Utah 1998
62A-2-116, as last amended by Chapter 358, Laws of Utah 1998
62A-2-117, as enacted by Chapter 358, Laws of Utah 1998
62A-2-118, as enacted by Chapter 358, Laws of Utah 1998
62A-2-120, as last amended by Chapter 300, Laws of Utah 2002
62A-2-121, aslast amended by Chapter 86, Laws of Utah 2004
62A-2-122, as enacted by Chapter 300, Laws of Utah 2002
ENACTS:
62A-2-108.2, Utah Code Annotated 1953

Be it enacted by the Legidlature of the state of Utah:

Section 1. Section 62A-2-101 is amended to read:

62A-2-101. Definitions.

Asused in this chapter:

(1) "Adult day care' means [eortinteus] nonresdential care and supervision

(a) for three or more adults for at least four but less than 24 hours a day[;]; and

(b) that meets the needs of functionally impaired adults through a comprehensive program
that provides a variety of hedlth, socid, recreational, and related support servicesin a protective
SHiting.

(2) "Child" means a person under 18 years of age.

(3) "Child placing" means receiving, accepting, or providing custody or care for any child
[tnedler18-yearsof-age], temporarily or permanently, for the purpose of:

(@ finding a person to adopt the child;

(b) placing the child [temperartty-or-permanentty] in a home for adoption; or

(c) foster home placement.

(4) "Client" means an individual who receives or has recelved services from a [hurmen
serviees] licensee [under-thischapter].

(5) "Day treatment” means specialized trestment [for] that is provided to:
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89 (@ adient lessthan 24 hours aday [fer];

90 (b) four or more persons who;

91 (i) areunrelated to the owner or provider; and [wheo]

92 (ii) have emotiond, psychologica, developmenta, physicd, or behaviora dysfunctions,

93 imparments, or chemica dependencied—Day-trestmenttsprovidedHntiedof,-ortn-coordinat

94 amereresrictiveresenta-orinpaticaa ].and

95 (c) aclient who does not reside at alocation owned or operated by the trestment provider.
96 (6) "Department” means the Department of Human Services.

97 (7) "Direct access' meansthat anindividua has, or likely will have, contact with or accessto

98 achild or vulnerable adult that provides the individua with an opportunity for persona communication
99  or touch.

100 (8) "Director" means the director of the Office of Licenang.
101 (9) "Domedtic violence" is as defined in Section 77-36-1.
102 [(9] (10) "Domedtic violence trestment program’ means a nonresidential program designed

103  to provide psychologica treatment and educationa services to perpetrators and victims of domestic
104  vidlence

105 [€36)] (11) "Elder adult" means a person 65 years of age or older.
106 [(2h] (12) "Executive director” means the executive director of the department.
107 (13) "Foger home' means atemporary resdentid living environment for the care of fewer

108 than four foster children in the home of alicensed or certified foster parent.

109 [(2)] (14) "Human sarvices [Hieenseeor-"teensee’] program” means a;
110 (a) foster home;

111 (b) youth program[;];

112 (c) resource family home];]; or [4]

113 (d) fadility or program[;teensed-by-the-department;] that provides [eare;]:
114 (i) secure treatment[;];

115 (i) inpatient treatment[;];

116 (iii) resdentid treatment;]:

117 (iv) residentid support[;];
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118 (v) adult day carel;]:

119 (vi) day treatment([;]:

120 (vii) outpatient trestment[;];

121 (viii) domestic violence trestment[;];

122 (ix) child placing serviceq;of];

123 (X) socid detoxification[];_or

124 (xi) any other human services that are required by contract to be licensed with the

125  department.

126 (15) "Licensee" means a person or human services program licensed by the office.

127 [€33)] (16) "Licensng board" meansthe Human Services Licensng Board.

128 [(4] (17) "Minor" has the same meaning as "child.”

129 [€25)] (18) "Office" meansthe Office of Licensng within the Department of Human Services
130 [€6)] (19) "Outpatient treetment” meansindividud, family, or group therapy or counsdling

131  dedgned to improve and enhance socid or psychologica functioning for those whose physical and
132  emotiond datus dlows them to continue functioning in their usud living environment.

133 [(2A] (20) (@) "Person associated with the licensee" means a person:

134 (i) effiliated with alicensee as an owner, director, member of the governing body, employee,
135 agent, provider of care, or volunteer [ef-ahuman-servicesticensee]; or [ef-an-gpphicant]

136 (ii) applying to become éffiliated with a licensee in any capacity listed under Subsection

137 (200(@)().

138 (b) Notwithstanding Subsection [£37)] (20)(a), "person associated with the licensee" does

139 notindude anindividua serving on [etther-of] the following bodies unless that individua has direct

140 accessto children or vulnerable adults:

141 (i) alocal mentd hedth authority under Section 17-43-301 [of];

142 (i) alocal substance abuse authority under Section 17-43-201; or

143 [€1)] (i) aboard of an organization operating under a contract to provide [eomprehensive]:
144 (A) menta hedlth or substance abuse programs; or

145 (B) servicesfor the loca mentd hedth authority or substance abuse authority.

146 (c) "Person associated with the licensee”’ does not include a guest or visitor whose access to
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147  children or vulnerable adults is directly supervised by the licensee a dl times,

148 [€38)] (21) (a) "Resdentid support" means arranging for or providing the necessities of life
149 asaprotective service to individuds or families who are disabled or who are experiencing a

150 didocation or emergency [whieh| that prevents them from providing these services for themsdves or
151

152

153 (i) dysfunctions or impairments thet are;

154 (A) emotiond;

155 (B) psychologicAl:

156 (C) developmental: or

157 (D) behaviord; or

158 (ii) chemica dependencies.

159 (c) Treatment is not a necessary component of residential support.

160 [(29)] (22) "Resdentid trestment” means a 24-hour group living environment for four or

161 moreindividuas unrelated to the owner or provider that offers room or board and specidized
162 treatment, behavior modification, rehabilitation, discipline, emotiona growth, or habilitation services

163 for personswith emationd, psychological, developmentd, or behavioral dysfunctions, impairments, or
164

165

166 (23) "Resdentid trestment program’ means a human services program thet provides

167 (a) residentia trestment; or

168 (b) secure treatment.

169 [€26)] (24) "Resource family home' means a home licensed to provide servicesto achild in
170

171 [€2h)] (25) "Secure trestment” means 24-hour specidized resdentia trestment or care for

172  personswhose current functioning is such that they cannat live independently or in aless redtrictive
173  environment. Secure treatment differs from residentid trestment to the extent that it requiresintensive
174  supervision, locked doors, and other security measures [whieH that are imposed on residents with
175  neither their consent nor control.
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176 [22)] (26) "Socid detoxification" means short-term resdentid services for personswho are
177  [intexieated] experiencing or have recently experienced drug or dcohal intoxication, that are
178 provided outside of a hedlth care facility licensed under Title 26, Chapter 21, Hedlth Care Facility

179  [Hieensdre] Licendng and Ingpection Act, and that include:

180 (@ room and board for persons who are unrelated to the owner or manager of the facility;
181 (b) specidized rehabilitation to acquire sobriety; and

182 (c) aftercare services.

183 (27) "Substance abuse trestment program’ means a program:

184 (a) designed to provide:

185 (i) specidized drug or dcohal trestment:

186 (i) rehabilitation; or

187 (iii) hebilitation services, and

188 (b) that provides the treatment or services described in Subsection (27)(a) to persons with:
189 (i) adiagnosed substance abuse; or

190 (ii) chemical dependency disorder.

191 [€23}] (28) "Unrelated persons’ means persons other than parents, legal guardians,

192  grandparents, brothers, sisters, uncles, or aunts.

193 [24)] (29) "Vulnerable adult" means an eder adult or an adult who has atemporary or
194  permanent menta or physica imparment that substantidly affects the person's ability to:

195 (@ provide persona protection;

196 (b) provide necessities such asfood, shelter, clothing, or mental or other hedlth care;

197 (c) obtain services necessary for hedth, safety, or welfare;

198 (d) carry out the activities of dally living;

199 (e) manage the adult's own resources, or

200 (f) comprehend the nature and consequences of remaining in a Stuation of abuse, neglect, or

201 exploitaion.

202 [€25)] (30) (@ "Youth program” means a [renresidentia] program[;] designed to provide
203  behaviord, substance abuse or menta health services to minors that:
204 (i) serves[ether] adjudicated or nonadjudicated youth;
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205 (i) chargesafeefor its services,
206 (iif) may or may not provide host homes or other arrangements for overnight accommodation
207  of theyouth;

208 (iv) may or may not provide dl or part of its servicesin the outdoors;
209 (v) may or may not limit or censor access to parents or guardians, and
210 (vi) prohibits or restricts aminor's ability to leave the program at any time of [ks] the minor's

211 ownfreewill.
212 (b) "Youth program" does not include recreationa programs such as Boy Scouts, Girl
213  Scouts, 4-H, and other such organizations.

214 Section 2. Section 62A-2-105 is amended to read:
215 62A-2-105. Licensing board responsibilities.
216 (1) Inaccordance with Title 63, Chapter 46a, Utah Adminigtrative Rulemaking Act, the

217  licenang board shdl review and gpprove rules regarding:

218 (@ approving, denying, suspending, and revoking licenses [fer-human-servicesticenseesand
219 fecilities);

220 (b) conditiona licenses, variances from department rule, and exclusions,

221 (c) the protection of the basic hedth and safety of clients;

222 (d) licenang of dl persons and human services [tieensees] programs that are required to be

223  licensed under this chapter; and

224 (e natification to providers and subproviders of rights and respongibilities including who to
225  contact within the department when filing acomplaint againgt alicensee or [feettity] human services
226  program, and the responsbility of the department to follow up once contacted.

227 (2 Thelicensng board shdl:

228 (@ defineinformation that shal be submitted to the department with an gpplication for a
229  licenss

230 (b) review and approve fees, in accordance with Section 63-38-3.2, for licenses issued

231  under this chapter;

232 (©) represent the community and [the-hamen-serviees] licensees, and
233 (d) advise the department as requested, concerning enforcement of rules established under
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234 thischapter.

235 Section 3. Section 62A-2-106 is amended to read:

236 62A-2-106. Officeresponsibilities.

237 [Freofficeshat]

238 (1) Subject to the requirements of federal and sate law, the office shdl:

239 (8) make rulesin accordance with Title 63, Chapter 46a, Utah Adminidrative Rulemaking
240  Act, to establigh:

241 [€29] (i) basic hedth and safety standards for licensees, which [shatt-betirmitedto] may
242  indude the following:

243 (5] (A) fire ety

244 [{it)] (B) food sefety;

245 [€i)] (C) sanitetion;

246 [f)] (D) infectious disease contral;

247 [€)] (E) safety of the physical [prert] fecility;

248 [6#)] (F) transportation sAfety;

249 [tv}] (G) emergency preparedness and response;

250 [wiity] (H) the adminigtration of medicd standards and procedures, congstent with the
251 reated provisons of thistitle; [and]

252 [9] (1) [eonsamer] daff and dient safety and protection;

253 (J) the adminisiration and maintenance of client and service records;

254 (K) daff qudifications and training;

255 (L) taff to dlient ratios; and

256 (M) accessto firearms,

257 (ii) procedures and standards for permitting licensees that provide resdential trestment

258  sarvicesto children to provide, in the same facility as children, residentid treatment servicesto a

259 peason 18 vears old or older who:

260 (A) beginsto resde at the licensee's resdentid trestment facility before the person's
261  eghteenth birthday:
262 (B) hasresded a the licensee's reddentid treatment facility continuoudy since thetime
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described in Subsection (1)(a)(ii)(A); and

(C)_has not completed the course of treatment for which the person began residing at the

licensegs resdentid treatment facility;

[(B)] (iii) minimum adminigtration and financid requirements for licensees, and
[€€)] (iv) guiddinesfor variancesfrom rules established under this Subsection (1);
[)] (b) enforce ruleq:{a)] approved by the licensaing board;

= N ot A Pt oy Q0Q _tihhat o O o Con oo
CA U C ", [ | V/ > V

[63)] (c) issuelicensesin accordance with this chapter;
[(4] (d) conduct surveys and ingpections of licensees, human services program, and facilities

in accordance with Section 62A-2-118;

[65)] (€) collect licensure fees;

(g)_natify licensees of the name of a person within the department to contact when filing a

complaint;

[€8)] (h) investigate complaints regarding any licensee or [feettity] human services program

[€9)] () have accessto dl records, correspondence, and financia data required to be

maintained by alicensee or [feettity] human services program;

[€36}] () have authority to interview any client, family member of a dlient, employee, or

-10 -
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292  officer of a[human-serviees] licensee or [faetity] human services program; and
293 [(21)] (k) have authority to deny, condition, revoke, suspend, or extend any license issued

294 by the department under this chapter by following the procedures and requirements of Title 63,
295  Chapter 46b, Administrative Procedures Act.
296 2) In egablishing rules under Subsection (1)(a)(i)(G), the office shdl require alicensee to

297 edablish and comply with an emergency response plan that requires dients and staff to:

298 (a) immediately report to law enforcement any crimina activity committed:

299 (i) _on the premises where the licensee operates its human services program;

300 (i) by or againd its dients; or

301 (iii) by or againg adaff member while the daff member is on duty:

302 (b) immediately report to emergency medica services any medica emergency:

303 (i) _on the premises where the licensee operates its human services program;

304 (i) invalving itsdients, or

305 (iii) invalving agaff member while the saff member is on duty: and

306 (c) immediately report other emergencies that occur on the premises where the licensee

307 opeatesits human services program to the appropriate emergency services agency.

308 Section 4. Section 62A-2-108 is amended to read:
309 62A-2-108. Licensurerequirements-- Expiration -- Renewal.
310 (1) Except as provided in Section 62A-2-110, [16] a person, agency, firm, corporation,

311 asocidion, or governmentd unit, acting severdly or jointly with any other person, agency, firm,
312  corporation, associaion, or governmental unit, may not establish, conduct, or maintain a human
313  sarvices program [erfaetity] in this sate without avalid and current license issued by and under the
314  authority of the [gepartrment] office as provided by this chapter and the rules of the licensing board.

315 (2) [No] A licenseissued under this chapter [isessgneble-ortransterabte] may not be
316  assgned or transferred.

317 (3) A current license shdll a al times be posted in the fadility where each human services

318 program [erfeettity] is operated, in aplace that isvishble and readily accessible to the public.
319 (4) (8 Each licenseissued under this chapter expires at midnight 12 months from the date of

320 issuanceunlessit has been:
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321 (i) previoudy revoked by the office; or

322 (i) voluntarily returned to the office by the [Aurman-serviees] licensee.

323 (b) A license shdl be renewed upon gpplication and payment of the gpplicable feg, unlessthe
324  officefindsthat the licensee or [feeitity-hag human services program:

325 (i)_is not [eormptied] in compliance with the;

326 (A) provisonsof this chapter; or

327 (B) rules made [trder] pursuant to this chapter|-];

328 (i) hes engaged in a pattern of noncompliance with the:

329 (A) provisons of this chapter; or

330 (B) rules made pursuant to this chapter;

331 i1i) has engaged in conduct that is grounds for denying alicense under Section 62A-2-112;
332 o

333 (iv) has engaged in conduct that poses a substantia risk of harm to any person.

334 (5 Any licensee or [feettty-whieH human services program thet isin operation &t the time

335 rulesare made in accordance with this chapter shdl be given areasonable time for compliance as
336 determined by therule.
337 (6) (&) A licensefor aresdentia treatment program issued pursuant to this section shall

338 apply to apecific reddentia treatment program facility.

339 (b) A residentia treatment program shall obtain a separate license for each facility where the

340 resdentid treatment program is operated.
341 Section 5. Section 62A-2-108.1 is amended to read:

342 62A-2-108.1. Coordination of human services and educational services-- Licensing

343  of programs-- Procedures.

344 (1) For purposes of this section, "education entitled child" means a child:

345 (a) subject to compulsory education under Section 53A-11-101; or

346 (b) entitled to educational services under Section 53A-15-301.

347 [D] (2) A human services program may not be licensed to serve [ehtdrer-subrectto
348 Sory-education-tnder-Section-53A 0t-or-entittedto-edueationa-serviees tnde

349 53A-15-361] an education entitled child unless the human services program presents _an educationa
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350 savice plan tha includes evidence:

351 (a) satisfactory to;

352 (i) the [tieensingadtherity] office; and [to]

353 (ii) (A) theloca school board in which the human services program will be operated; or
354 (B) the schoal didtrict superintendent of the school digtrict in which the human services

355  program will be operated; and

356 (b) that children served by the human services program shall receive appropriate educationa
357  sarvices stisfying the requirements of gpplicable law.

358 [2)] (3) If the human services program [isto-bepermitttec-to-serve-any-chtdrer] serves an
359  education entitled child whose custodia parents or legal guardians reside outside the state, then the

360 program shdl dso provide an educationd funding plan that includes evidence:

361 (a) satisfactory [evidenee] to:

362 (i) the [teensngadthority] office; and [te]

363 (i) (A) thelocd school board in which the human services program will be operated: or
364 (B) the schoal didtrict superintendent of the school didtrict in which the human services

365 program will be operated; and

366 (b) that dl costsfor educationa services to be provided to [these-students] the educationd
367 entitled child, including tuition and school fees gpproved by the local school board, shdl be borne by
368  the human services program.

369
370
371
372
373
374 granted:]

375 (4) In accordance with Subsection (2), the human services program shall obtain and provide

376 theoffice with aletter:
377 (a)_from the entity referred to in Subsection (2)(a):

378 (i)_approving the educationa service plan referred to in Subsection (2): or

-13-
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379 (i) (A) disapproving the educational service plan referred to in Subsection (2); and

380 (B)_ligting the specific reguirements the human services program must mest before approval

381 isgranted. and

382 (b) from the entity referred to in Subsection (3)(a):

383 (i)_approving the educetiona funding plan, referred to in Subsection (3): or

384 (i) (A) disapproving the educationa funding plan, referred to in Subsection (3); and

385 (B) liging the specific requirements the human services program must meet before gpproval
386 isgranted.

387 (5) Failureof aloca school board or school digtrict superintendent to respond to a

388  proposed plan within 45 days of receipt of the planis equivaent to approva of the plan by the local
389  school board or school didtrict superintendent.
390 (6) If a[humen-servicesprogram)| licensee that is licensed to serve an educational entitled

391 child falsto comply with its approved educationa service plan or educationd funding plan, ther
392 (a) the [teenshgradtherity] office shdl give the [program] licensee notice of intent to revoke
393 the[teensdre] licensegs license; and[;]

394 (b) if the [prograrm] licensee continues its noncompliance for more than 30 days after receipt
395  of the noticel;] described in Subsection (6)(a). the office shall revoke the [pregrart's] licensee's

396 license

397 (7) If [a] an education entitled child whose custodia parent or legd guardian resides within

398 the gateis provided with educationd services by a school didtrict other than the school ditrict in
399  which the custodid parent or legd guardian resides, then the funding provisions of Section

400 53A-2-210 apply.

401 Section 6. Section 62A-2-108.2 is enacted to read:

402 62A-2-108.2. Licensing residential treatment programs -- Notification of local
403 government.

404 (1) (a) In accordance with Title 63, Chapter 46, Utah Administrative Rulemaking Act, the

405  office shal make rulesthat establish categories of resdentia treatment licenses based on differences
406 inthetypes of resdentia trestment programs.

407 (b) The categories referred to in Subsection (1)(a) may be based on differencesin:
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408 (i) services offered;

409 (i) typesof clients served.

410 (iii) risks posed to the community; or

411 (iv) other factors that make regulatory differences advisable,

412 (2) Subject to the requirements of federal and state law, and pursuant to the authority

413 granted by Section 62A-2-106, the office shall establish and enforce rules that:

414 (a) relate generdly to al categories of resdentia treatment program licenses, and

415 (b) relate to specific categories of resdentid trestment program licenses on the basis of the

416 regulatory needs, as determined by the office, of resdentid trestment programs within those specific

417  categories.
418 (3) Before submitting an application for alicense to operate aresdentia trestment program,

419 theapplicant shal serve notice of its intent to operate aresidentia treatment program on the
420 qgoverning body of:
421 (a)_the city in which the resdentia trestment program will be located; or

422 (b) if the residentid treatment program will be located in the unincorporated area of a county,

423  the county in which the resdentid trestment program will be located.

424 (4) The notice described in Subsection (3) shdl include the following information relaing to

425  theresdentid trestment program:

426 (a) an accurate description of the residentia trestment program:;

427 (b) the location where the residential trestment program will be operated;

428 (c) the services that will be provided by the resdentid trestment program:;

429 (d) thetype of dientsthet the residential treatment program will serve:

430 (e) the category of license for which the resdentia trestment program is applying to the
431  office

432 (f) the name, telephone number, and address of a person that may be contacted to make

433  inguiries about the resdentia treastment program; and

434 (0) any other information that the office may reguire by rule.

435 (5) When submitting an application for alicense to operate aresdentia trestment program,
436 the applicant shdl include with the application:
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437 (a) acopy of the notice described in Subsection (3); and

438 (b) proof that the applicant served the notice described in Subsection (3) on the governing
439  body described in Subsection (3).

440 Section 7. Section 62A-2-109 is amended to read:

441 62A-2-109. License application -- Classfication of information.

442 (1) Anapplication for alicense under this chapter shal be made to the office and shall

443  contain information that the board determines is necessary in accordance with [estebltshed]| approved
444 rules.

445 (2 Information received by the office through reports and inspections shdl be classified [as
446  pdblte] in accordance with Title 63, Chapter 2, Government Records Access and Management Act.
447 Section 8. Section 62A-2-110 is amended to read:

448 62A-2-110. Exclusonsfrom chapter.

449 The provisions of this chapter do not gpply to:

450 (1) afacility or program owned or operated by an agency of the United States government;
451 (2) afacility or program operated by or under an exclusive contract with the Department of

452  Corrections,

453 (3) [privete] unless required otherwise by a contract with the department, individud or group
454 counsding by amenta hedth professiond licensed [preetitioner] under Title 58, Chapter 60, Mental
455  Hedth Professiona Practice Act; or

456 (4) agened acute hospitd, smdl hedth care facility, specidty hospitd, nursing care facility,
457  or other hedth care facility licensed by the Department of Health under [Sectionr-26-21-2] Title 26
458  Chapter 21, Hedlth Care Facility Licensing and Inspection Act.

459 Section 9. Section 62A-2-111 is amended to read:
460 62A-2-111. Adjudicative proceedings.
461 (1) Whenever the office has reason to believe that a [human-servtees] licensee or [feetity]

462  human services programisin violation of this chapter or rules made under this chapter, the office may

463  commence adjudicative proceedings to determine the legd rights of the [Ruman-serviees] licensee or
464  [feeitity] human services program by serving notice of agency action in accordance with Title 63,
465  Chapter 46b, Administrative Procedures Act.
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466 (2) A [humar-serviees licensee, human services program, or individud may commence
467  adjudicative proceedings, in accordance with Title 63, Chapter 46b, Administrative Procedures Act,

468 regarding dl office actions that determine the legd rights, duties, privileges, immunities, or other legd
469 interests of the [Rurman-serviees] licensee, human services program, or persons associated with the

470  licensee, induding Al office actions to grant, deny, place conditions on, revoke, suspend, withdraw,

471  or amend an authority, right, or license under this chapter.

472 Section 10. Section 62A-2-112 is amended to read:

473 62A-2-112. Violations -- Penalties.

474 If the office finds that a violation has occurred under Section 62A-2-111, it may:

475 (1) deny, place conditions on, suspend, or revoke alicensg, if it finds

476 (a) that there has been afailure to comply with the rules approved by the board(;]; or [
477  findg

478 (b) evidence of ading, abetting, or permitting the commission of any illegd act; or

479 (2) redrict or prohibit new admissions to a human services program or fecility, if it finds
480 (a) that there has been afailure to comply with rules gpproved by the board[;]; or [iftfindg
481 (b) evidence of ading, abetting, or permitting the commission of any illegd act inthe human
482  services program or fadlity.

483 Section 11. Section 62A-2-113 is amended to read:

484 62A-2-113. Licenserevocation -- Suspension.

485 (1) If alicenseisrevoked, the office may not grant anew license [after] unless:

4386 (@ the human services program provides satisfactory evidence [tssabmttted] to the officd;
487  evitdeneing)] that the conditions upon which revocation was based have been corrected; [and]

488 (b) [thspeetiorand] the human services program isingpected by the office and found to bein

489  compliance with al provisons of this chapter and gpplicable ruleq-];
490 (c) et least one year has passed since the day on which the licensee is served with final notice

491 that thelicenseis revoked:; and

492 (d) the office determines that the interests of the public will not be jeopardized by granting

493 thelicense

494 (2) The office may [enty] suspend alicense for [aperiod-of-time which-toestiot-exceed-the
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495  edrrentexpiration-date-of-thattieense] no longer than one year.
496 (3) When alicense has been suspended, the office may [eompletety-orpartiaty] restore,_or
497  redtore subject to conditions, the suspended license upon a determination that the:

498 (@ conditions upon which the suspension was based have been completely or partidly
499  corrected; and

500 (b) interests of the public will not be jeopardized by restoration of the license,

501 Section 12. Section 62A-2-116 is amended to read:

502 62A-2-116. Violation -- Criminal penalties.

503 A person who owns, establishes, conducts, maintains, manages, or operates a human

504  services [feetity] program in violation of this chapter is guilty of aclass A misdemeanor if the violation
505 endangersor harmsthe hedth, welfare, or safety of persons participating in that program.

506 Section 13. Section 62A-2-117 is amended to read:
507 62A-2-117. Licensureof tribal foster homes.
508 (1) Thelndian Child Welfare Act, 25 U.S.C. Secs. 1901-1963, provides that Indian tribes

509 may develop and implement triba foster home standards.
510 (2) Theoffice shdl [tieense] give full faith and credit to an Indian tribe's certification or

511 licensure of triba foster homes according to standards devel oped and approved by the Indiantribe,
512  pursuant to the Indian Child Welfare Act, 25 U.S.C. Secs. 1901-1963.
513 (3) If the Indian tribe has not developed standards, the office shall license tribal foster homes

514  pursuant to this chapter.

515 Section 14. Section 62A-2-118 is amended to read:

516 62A-2-118. Administrative inspections.

517 (1) The office may, for the purpose of ascertaining compliance with [theprevisonsof] this
518 chapter, enter and ingpect on aroutine bass the facility of alicensee.

519 (2) Before conducting an ingpection under Subsection (1), the office shdl, after identifying
520 the personin charge:

521 (@ give proper identification;

522 (b) request to see the applicable license;

523 (c) describe the nature and purpose of the ingpection; and
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524 (d) if necessary, explain the authority of the office to conduct the inspection and the penaty
525 for refusing to permit the ingpection as provided in Section 62A-2-116.

526 (3) Inconducting an ingpection under Subsection (1), the office may, after meeting the

527  requirements of Subsection (2):

528 (@ ingpect the physicd fadilities;

529 (b) ingpect and copy records and documents;

530 (©) interview officers, employees, clients, family members of dlients, and others, and

531 (d) observethelicenseein operation.

532 (4) An inspection conducted under Subsection (1) shal be during regular business hours and

533  may be announced or unannounced.

534 (5) The [human-services] licensee shal make copies of ingpection reports available to the
535  public upon request.

536 (6) The provisons of this section gpply to on-ste ingpections and do not redtrict the office
537  from contacting family members, neighbors, or other individuas, or from seeking information from
538  other sourcesto determine compliance with [theprevisonsef] this chapter.

539 Section 15. Section 62A-2-120 is amended to read:
540 62A-2-120. Criminal background checks.
541 (1) (@) [An] Except as provided in Subsection (7). an gpplicant for aninitid license or a

542  licenserenewd under this chapter shdl submit to the department the names and other identifying

543  information, which may include fingerprints, of al persons associated with the licensee, as defined in
544  Section 62A-2-101, with direct access to children or vulnerable adults. [Fhistrformetion-foragiven
545 . . : : . :

546

547 (b) The Crimind Investigations and Technica Services Divison of the Department of Public
548 SdAfety shdl processthat information to determine whether the individuad has been convicted of any
549 cime

550 (©) If anindividud has not continuoudy lived in Utah for the five yearsimmediately preceding

551  theday on which the information referred to in Subsection (1)(a) is submitted to the department, the

552  individua shdl submit fingerprints for a FBI nationa crimind history record check. The fingerprints

-19-



2005FL -0057/002 10-21-04 DRAFT

553  dhdl be submitted to the FBI through the Crimind Investigations and Technica Services Divison.
554 (2) The department shal gpprove a person for whom identifying information is submitted
555  under Subsection (1) to have direct access to children or adultsin the licensee program [servitg

556 chitdrenrorvatnerabte-adutts) if:

557 (@ (i) the personisfound to have no crimind history record; or

558 [b-1] (ii) (A) the only convictionsin the person's crimina history record are[:A)]

559  misdemeanors or infractions not involving any of the offenses described in Subsection (3)[:-erB)-
560 ]; and

561 [€1)] (B) the date of the last conviction under Subsection (2)[tb)(t)](a)(ii)(A) is more than five
562 years before the date of the search[-];

563 b) the person is not listed in the statewide database of the Division of Aging and Adult

564  Services crested by Section 62A-3-311.1;

565 (c) juvenile court records do not show that a court made a substantiated finding, under

566 Subsection 78-3a-320, that the person committed a severe type of child abuse or neglect;

567 (d) the personisnot liged in the Licensing Information System of the Division of Child and
568 Family Services created by Section 62A-4a-116.2; and

569 (e) the person has not pled guilty or no contest to a pending charge for any:

570 (i) fdony;

571 (i) misdemeanor listed in Subsection (3); or

572 (iii) infraction listed in Subsection (3).

573 (3) [The] Unlessat least ten years have passed Since the dete of conviction, the department

574  may not gpprove a person to have direct access to children or vulnerable adultsin the [Heensee
575

y-ttne] licensee's human services

576  program if that person has been convicted of an offense, whether afelony, misdemeanor, or

577 infraction, that [wes] is.

578 (a) identified as a sexud offense, domestic violence, lewdness, assaullt, or battery;

579 (b) aviolation of any pornography law, including sexua exploitation of aminor;

580 (c) proditution;

581 (d) [igentified] indluded in Title 76, [Btah-Erimina-Code-es-an-offense-againg-the famity-or
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582 anoffenseaganst-thepersorn-or] Chapter 5, Offenses Against the Person; or

583 (e) [identified] induded in Title 76, [Btah-Erimina-Coderas-a-sexual-offense] Chapter 5a,
584  Sexud Explaitation of Children; or

585 (f)_induded in Title 76, Chapter 7, Offenses Againg the Family.

586 (4) (@ If aperson for whom identifying information is submitted under Subsection (1) is not

587  approved by the department under Subsection (2) or (3) to have direct access to children or

588 vulnerable adults in the licensee program [servitg-chitaren-or-vuthereble-adutts], the department shall
589  conduct acomprehensive review of criminal and court records and related circumstances if [apersen

590

] the reason the approvad is not

591 granted is due soldy to one or more of the following:

592 (i) [hesbeenconvicted-at-any-timeof] aconviction for:

593 (A) any fony not listed in Subsection (3);

594 [5—hes beerrconvictedhwithinfive yea

595 [(A)] (B) any misdemeanor or infraction, not listed in Subsection (3)[:]._within five years of
596 thedate of the search; or

597 8 et Hsteekin Subseetion-(3)-6r]

508 [6Hi)—hest cterd : q

599 (C) aprotective order or ex parte protective order violation under Section [#6-5-18]

600 76-5-108 or asmilar satute in another statef:]; or
601 (D) any fdony, misdemeanor, or infraction listed in Subsection (3) if at least ten years have

602 passed since the date of conviction:;

603 (ii) apleaof guilty or no contest to a pending:

604 (A) fdony:;

605 (B) misdemeanor not listed in Subsection (3); or

606 (C) infraction not listed in Subsection (3);

607 (iii) the personislisted in the Satewide database of the Division of Aging and Adult Services
608 created by Section 62A-3-311.1;

609 (iv) juvenile court records show that a court made a substantiated finding, under Subsection

610 78-3a-320, that the person committed a severe type of child abuse or neglect; or
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611 (v) the personisnot liged in the Licensing Information System of the Division of Child and
612 Family Services crested by Section 62A-4a-116.2.

613 (b) The comprehensive review under Subsection (4)(a) shdl include an examingtion of:
614 (i) thedate of the offense or incident;

615 (i) the nature and seriousness of the offense or incident;

616 (iii) the circumstances under which the offense or incident occurred,

617 (iv) the age of the [effender] perpetrator when the offense [was-eommitted] or incident
618  occurred;

619 (v) whether the offense or incident was an isolated or repeated incident;

620 (vi) whether the offense or incident directly relates to abuse of achild or vulnerable adult,
621 induding:

622 (A) actud or threastened, nonaccidenta physical or menta harm;

623 (B) sexud abuse;

624 (C) sexud exploitation; and

625 (D) negligent trestment;

626 (vii) any evidence provided by the person of rehabilitation, counsding, or psychiatric
627 treatment received, or additional academic or vocationa schooling completed, by the person; and
628 (viii) any other pertinent information.

629 (c) At the conclusion of the comprehensive review under [this] Subsection (4)(a), the

630 department shdl [either] approve [erhet-approve] the person who isthe subject of the review to
631 havedirect accessto children or vulnerable adults, [based

632
633  that approva will likely create arisk of harm to a child or vulnerable adullt.

634 (d) Inaccordance with Title 63, Chapter 46a, Utah Adminigtrative Rulemaking Act, the
635 department may make rules, consstent with this chapter, defining procedures for the comprehensive
636  review described in this Subsection (4).

637 (5) A licensee may not permit any person to have direct accessto a child or avulnerable

638 adult unlessthat personis

639 (a) associated with the licensee and:
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640 (i)_approved by the department to have direct access to children or vulnerable adults

641 pursuant to this section; or

642 (i) (A) the department has not determined whether to approve that person to have direct

643 accessto children or vulnerable adults;

644 (B) theinformation described in Subsection (1)(a), relating to that person, is submitted to the

645 depatment; and

646 (C) that person is directly supervised by a person associated with the licensee who is

647 approved by the department to have direct access to children or vulnerable adults pursuant to this

648  section; or
649 (b) (i) not associated with the licensee; and
650 (i) directly supervised by a person associated with the licensee who is approved by the

651 depatment to have direct access to children or vulnerable adults pursuant to this section.

652 [5)] (6) (& Within 30 days after recaiving the identifying information for a person under
653  Subsection (1), the department shdl give written notice to the person and to the [Rurman-services]
654  licensee or gpplicant with whom the person is associated of

655 (i) the department's decision regarding its background screening clearance and findings, and
656 (i) a[tsing) lig of any convictions found in the search.
657 (b) With the notice described in Subsection [{5)] (6)(a), the department shdl aso giveto the

658 person the details of any comprehensive review conducted under Subsection (4).

659 (c) If the notice under Subsection [(5)] (6)(a) States that the person is not approved to have
660 direct accessto children or vulnerable adults, the notice shall further advise the persons to whom the
661 noticeisgiven that either the person or the [Rurman-serviees] licensee or goplicant with whom the
662 personisassociated, or both, may, pursuant to Subsection 62A-2-111(2), request ahearing in the
663  department's Office of Adminigtrative Hearings, to challenge the department's decision.

664 (d) Inaccordance with Title 63, Chapter 46a, Utah Adminigirative Rulemaking Act, the
665  department shdl make rules, consstent with this chapter:

666 (i) defining procedures for the chalenge of its background screening decison described in
667  this Subsection [(5)] (6); and

668 (i) expediting the process for renewd of alicense pursuant to the requirements of this section
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669 and other applicable sections.
670 (7) Notwithstanding Subsection (1)(a), this section does not apply to an applicant for an

671 initid license, or license renewd , to operate a substance abuse trestment program that provides

672 sarvicesto adults.

673 Section 16. Section 62A-2-121 is amended to read:
674 62A-2-121. Accessto abuse and neglect information for licensing pur poses.
675 (1) With respect to [Ruman-serviees] licensees, the department may access only the

676 Licenang Information System of the Division of Child and Family Services creeted by Section

677 62A-4a-116.2 and juvenile court records under Subsection 78-3a-320[{4)](6), for the purpose of:
678 (@ determining whether a person associated with [a] the licensee, with direct accessto

679 children, isliged in the Licenang Information System or has a substantiated finding by ajuvenile court
680 of aseveretype of child abuse or neglect under Subsections 78-3a-320(1) and (2); and

681 (b) informing alicensee that a person associated with the licensee islisted in the Licensing
682 Information System or has a subgtantiated finding by ajuvenile court of a severe type of child abuse
683  or neglect under Subsections 78-3a-320(1) and (2).

684 (2) Notwithstanding Subsection (1), the department may access the Division of Child and
685 Family Service's Management Information System under Section 62A-4a-116 for the purpose of
686 licenang and monitoring foster parents.

687 (3) After recaiving identifying information for a person under Subsection 62A-2-120(1), the
688  department shall process the information for the purposes described in Subsection (1).

689 (4) The department shall adopt rules under Title 63, Chapter 46a, Utah Adminidtrative

690 Rulemaking Act, conastent with this chapter, defining the circumstances under which a person [whe
691 has| may have direct access to children [anelwhe] when:

692 (a) the personisliged in the Licendang Information System [er-has| of the Divison of Child
693  and Family Services created by Section 62A-4a-116.2; or
694 (b) juvenile court records show that a court made a subgtantiated finding [by-aeotirt-of],

695  under Subsection 78-3a-320, that the person committed a severe type of child abuse or neglect
696
697 Section 17. Section 62A-2-122 is amended to read:
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698 62A-2-122. Accessto vulnerable adult abuse and neglect information for licensing
699 purposes.
700 (1) With respect to [hurman-serviees] licensees, the department may access the data base

701  created by Section 62A-3-311.1 for the purpose of:

702 (@ determining whether a person associated with [8] the licensee, with direct accessto

703  vulnerable adults, has a subgtantiated finding of abuse, neglect, or explaitation; and

704 (b) informing alicensee that a person associated with the licensee has a substantiated finding
705  of abuse, neglect, or exploitation.

706 (2) After recalving identifying information for a person under Subsection 62A-2-120(1), the
707  department shall process the information for the purposes described in Subsection (1).

708 (3) The department shall adopt rules under Title 63, Chapter 46a, Utah Adminidtrative

709 Rulemaking Act, consstent with this chapter and consstent with Section 62A-3-311.1, defining the
710 circumstances under which a person [whe-has| may have direct access to vulnerable adults [anehwho
11 o , ,

712  eduits] when the person islisted in the statewide database of the Divison of Aging and Adult Services
713  created by Section 62A-3-311.1.
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