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WRONGFUL DOCUMENTS
2013 GENERAL SESSION
STATE OF UTAH

LONG TITLE

General Description:
This bill relates to documents submitted to county recorders for recording that are
claimed to be wrongful.

Highlighted Provisions:

This bill:

» modifies provisions relating to documents submitted for recording which are
claimed to establish invalid liens;

» applies those provisions to documents submitted for recording which improperly
purport to release or extinguish a lawful lien or interest or reflect or establish a
claim or obligation against a person; and

» provides for joint and several liability for those who prepare, sign, or submit a
wrongful document.

Money Appropriated in this Bill:
None
Other Special Clauses:

None
Utah Code Sections Affected:
AMENDS:

38-9-1, as last amended by Laws of Utah 2010, Chapter 381

38-9-2, as last amended by Laws of Utah 2012, Chapter 278

38-9-3, as last amended by Laws of Utah 2010, Chapter 381

38-9-4, as last amended by Laws of Utah 2010, Chapter 381

38-9-6, as enacted by Laws of Utah 1997, Chapter 125

38-9-7, as enacted by Laws of Utah 1997, Chapter 125

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 38-9-1 is amended to read:
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CHAPTER 9. WRONGFUL DOCUMENTS
38-9-1. Definitions.

(1) "Affected person" means a person who is:

(a) arecord interest holder of the real property that is the subject of a recorded

wrongful document;

(b) the owner of personal property that is the subject of a recorded wrongful document;

(c) the person against whom a recorded wrongful document purports to reflect or

establish a claim or obligation.

(2) "Document sponsor" means a person who prepares. signs. or submits for recording

a document that is claimed to be a wrongful document.

(3) "Owner" means a person who has a vested ownership interest in [eertam] real
property.

(4) (a) "Record interest holder":

(a) means a person who holds or possesses a present, lawful property interest in
[eertamn] real property, including an owner, titleholder, mortgagee, trustee, or beneficial owner,
and whose name and interest in that real property appears in the county recorder's records for
the county in which the property is located|[:]; and

(b) ["“Recordinterestholder"] includes any grantor in the chain of the title in [eertam]
real property.

[t67] (5) "Wrongful [ten] document" means [any] a document that is submitted to a

.
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county recorder's office for recording and that:

(a) (1) purports to create a lien[;] or encumbrance on or a notice of interest[;or
encumbranceomramrowner's-interestireertam| in real or personal property; and
(ii) at the time it is [recorded] submitted for recording is not:

[ta)] (A) expressly authorized by this chapter or another state or federal statute;

[(b)] (B) authorized by or contained in an order or judgment of a court of competent
jurisdiction in the state; or

[te)] (C) signed by or expressly authorized [pursuwantto] under a document signed by
the owner of the real or personal property|[:];

(b) (1) purports to extinguish or release a lawful lien or encumbrance on or notice of

interest in real or personal property:

(i1) is submitted without authority from the holder of the lien, encumbrance, or notice

of interest: and

(ii1) is submitted for recording before, as applicable. the obligation for which the lien

or encumbrance was given is satisfied or the interest is terminated; or

(c) (1) purports to reflect or establish a claim or obligation against a person: and

(i1) at the time it is submitted for recording is not:

(A) expressly authorized by state or federal law:

(B) authorized by or contained in an order or judgment of a court of competent

jurisdiction in the state:; or

(C) _signed by or expressly authorized under a document signed by the person.

Section 2. Section 38-9-2 is amended to read:

38-9-2. Scope.

chapter [appticable-tothefitingofanotreeof mterestdo]| does not apply to a notice of interest
filed before May 5, 2008.
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95 (2) [Theprovistonsofthtschaptershalt] This chapter does not prevent a person from

96 filing a lis pendens in accordance with Section 78B-6-1303 or seeking any other relief

97  permitted by law.
98 (3) This chapter does not apply to a person entitled to a preconstruction or construction
99  lien under Section 38-1a-301 who files a lien pursuant to Title 38, Chapter 1a, Preconstruction

100  and Construction.

101 Section 3. Section 38-9-3 is amended to read:
102 38-9-3. Refusal to record wrongful document.
103 (1) (a) A county recorder may [rejectrecordingofatten] refuse to record a document if

104  the county recorder determines that the [fren] document is a wrongful [Hemras-defmed-m
105  Seetton38=9-t] document.

106

107

108

109

110 (b) A county recorder who refuses to record a document as provided in Subsection
111 (1)(a) shall immediately:

112 (1) return the original document to the person who submitted the document for

113 recording; and

114 (i1) provide written notice to the person who submitted the document for recording or

115  to the address provided on the document that the recorder refuses to record the document as

116  authorized under Subsection (1)(a).

117 (2) A county recorder who, within the scope of the county recorder's employment and

118  in good faith, [rejectsoraceepts] records or, as provided in this section, refuses to record a
119  document [forrecordingmgood-fatth-underthissection] is not liable for damages resulting

120  from the recording or the refusal to record.

121 (3) If a [rejeeted] document that a county recorder refuses to record under this section

122 is later found not to be [recordable] a wrongful document pursuant to a court order[;1t-shatt

123 have] and the document is subsequently recorded, the document has no retroactive recording

124 priority.
125 (4) Nothing in this chapter [shattprectude-any] precludes a person from pursuing any

_4-



10-15-12 DRAFT 2013FL-0147/018

126  remedy pursuant to Utah Rules of Civil Procedure, Rule 65A, Injunctions.

127 Section 4. Section 38-9-4 is amended to read:

128 38-9-4. Civil liability for submitting wrongful document for recording --
129  Damages.

130
131
132 mnteresthotderfor]

133 (1) A document sponsor of a wrongful document that is recorded is liable to an

134  affected person for:

135 (a) any actual damages proximately caused by the wrongful [ren:] document:
136 C e .

137
138
139
140 (b) $3,000 or [for] treble actual damages proximately caused by the wrongful

141  document, whichever is greater, and [for] reasonable attorney fees and costs[], if the document

142  sponsor fails to release or correct the wrongful document within 10 days after the date of a

143  written request from the affected person, delivered personally to the document sponsor or

144  mailed to the last-known address of the document sponsor; or

145 [3)Apersontstableto-the recordownerof reatpropertyfor|
146 (c) $10,000 or [for] treble actual damages proximately caused by the wrongful

147  document, whichever is greater, and [for] reasonable attorney fees and costs, [whorecordsor
148 . . ) )
149

150 (1) the document sponsor knows or reasonably should know that the document[+<a}]

151  submitted for recording is a wrongful [ten;] document; and

152 (i1) the document sponsor fails to release or correct the wrongful document within 10

153  days after the date of a written request from the affected person, delivered personally to the

154  document sponsor or mailed to the last-known address of the document sponsor.

155 [(b)—tsgroundtess;-or]
156 [fe)—contains-amatertalmisstatement-or-falseclain:|

-5-
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157 (2) A person who is liable under Subsection (1) for a wrongful document is jointly and

158  severally liable with each other person who is liable for the wrongful document.

159 Section 5. Section 38-9-6 is amended to read:
160 38-9-6. Petition to file lien -- Notice to record interest holders -- Summary relief --

161  Contested petition.
162 (1) A [Henetarmant-whose] person who submits for recording a document [1srejected]|

163  that a county recorder refuses to record pursuant to Section 38-9-3 may petition the district
164  court [mrthecounty mrwhich-the-document-wasrejected| for an expedited determination that
165 the [Hemrmay]| document is not a wrongful document and should be allowed to be recorded [or
166  fited].

167 (2) [fay—The] A petition under Subsection (1) shall;
168 (a) be filed:
169 (1) with the district court in the county of the county recorder who refused to record the

170  document: and

171 (ii) within 10 days [of] after the date the person who files the petition receives the
172 notice [tsrecetvedof therejectronand-shal] under Subsection 38-9-3(1)(b)(i1) of the county

173  recorder's refusal to record the document;

174 (b) state with specificity the grounds why the document is not a wrongful document
175  and should [tawfutty] be allowed to be recorded [orfited—(b)—TFhepetitronshatt]; and
176 (c) be supported by a sworn affidavit of the [frenetatmant] person who submitted the

177  document for recording.

178 [te)] (3) If the court finds the petition is insufficient, it may dismiss the petition without

179  ahearing.

180 [t)] (4) (a) If the court grants a hearing, the petitioner shall, by certified or registered
181  mail, serve a copy of the petition, notice of hearing, and a copy of the court's order granting an

182  expedited hearing on all record interest holders of the property sufficiently in advance of the
183  hearing to enable any record interest holder to attend the hearing [and-serviceshattbe

184  accomptishedbycertifredorregistered-matt].

185 [te)] (b) Any record interest holder of the property has the right to attend and contest
186  the petition.

187 [3] (5) (a) [FoHowmgahearmgonmthematter;f] If, following a hearing, the court

-6-
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188  finds that the document [maytawfully berecorded;1t] is not a wrongful document, the court

189  shall issue an order directing the county recorder to accept the document for recording.

190 (b) If the petition is contested, the court may award costs and reasonable [attorney's]
191  attorney fees to the prevailing party.

192 [tH] (6) (a) A summary proceeding under this section [1s]:

193 (1) may only [te] determine whether or not a contested document[;onttstace;shatt-be
194 g] is a wrongful document; and

195 (ii) may not determine the truth of the content of the document [ror] or the property or
196 legal rights of the parties beyond the necessary determination of whether or not the document

197  [shaltberecorded—The] is a wrongful document.

198 (b) A court's grant or denial of [the] a petition under this section may not restrict any
199  other legal remedies of any party, including any right to injunctive relief pursuant to Rules of
200  Civil Procedure, Rule 65A, Injunctions.

201 [5)] (7) If [the] a petition under this section contains a claim for damages, the

202  [damage] proceedings related to the claim for damages may not be expedited under this

203  section.

204 Section 6. Section 38-9-7 is amended to read:

205 38-9-7. Petition to nullify wrongful document -- Notice -- Summary relief --

206  Finding of wrongful document -- Wrongful document is void.

207 (1) Any [record+

208  definedimSectron38=9=thasbeenrecorded] affected person may petition the district court in
209  the county in which the wrongful document [was] is recorded for summary relief to nullify the
210  [Hen] wrongful document.

211 (2) [The] A petition under Subsection (1) shall state with specificity the claim [thatthe
212 hemtsa] of the wrongful [fren] document and shall be supported by a sworn affidavit of the
213 [recordnterestholder] affected person.

214 (3) [f@)] If the court finds the petition insufficient, [tt] the court may dismiss the

215  petition without a hearing.
216 [(b)] (4) (a) If the court finds the petition is sufficient, the court shall schedule a
217  hearing within 10 days to determine whether the document is a wrongful [ren] document.

218 [te)] (b) The [recordinterestholder] affected person shall serve on the document
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219  sponsor a copy of the petition [enrthetenretarmant] and a copy of a notice of the hearing
220  [pursuwantto], as provided in Rules of Civil Procedure, Rule 4, Process.

221 [t] (¢) The [Hemrelammant] document sponsor is entitled to attend and contest the
222 petition.

223 [H] (5) A summary proceeding under this section [1s]:

224 (a) may only [to] determine whether or not a recorded document is a wrongful [Hen—
225  Fheproceedingshalt] document; and

226 (b) may not determine any other property or legal rights of the parties [mor] or restrict

227  other legal remedies of any party.
228 [5)] (6) (a) [FoHowmgahearmgonthematter;f] If, following a hearing, the court

229  determines that the recorded document is a wrongful [fen] document, the court shall issue an

230  order declaring the [wrongfuttren] document void ab initio, releasing the property from the
231  [ten] wrongful document, if applicable, and awarding costs and reasonable [attorney's]

232 attorney fees to the petitioner.

233 (b) (i) The [recordinterestholdermayrecord] affected person may submit a certified
234 copy of the order [with] to the county recorder for recording.

235 (i) [Fhe] If the order releases real property from a wrongful document, the order shall

236  contain a legal description of the real property.
237 [y 1] (7) (a) If, following a hearing, the court determines that the [elaimofttents

238  vahd] recorded document claimed to be a wrongful document is not a wrongful document, the

239  court shall dismiss the petition and may award costs and reasonable [attorrrey's] attorney fees to
240  the [hrenelatmant] document sponsor. [The]

241 (b) If the dismissal order relates to a recorded document that purports to create,

242  extinguish, or release a lien or encumbrance on or a notice of interest in real property. the

243  dismissal order under Subsection (7)(a) shall contain a legal description of the real property.
244 [The]
245 (c) A prevailing [lenretarmant] document sponsor may [reeord] submit a certified copy

246  of the dismissal order to the county recorder for recording.
247 [67] (8) If the district court determines that [thetren] a recorded document is a
248  wrongful [lrenmasdefimed-mSectronr38-9=1] document, the [wrongfultren] document is void ab

249  initio [andprovides nonoticeof clatmror-mterest].

-8-
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250 [€H] (9) If [the] a petition under this section contains a claim for damages, the

251 [damage] proceedings related to the claim for damages may not be expedited under this

252  section.



