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WEAPONS AND EXPLOSIVESRESTRICTIONS
- PRIVATE PROPERTY, SCHOOLS,

CHURCHES, AND OLYMPIC VENUES
1999 GENERAL SESSION
STATE OF UTAH
Sponsor: David M. Jones

AN ACT RELATING TO PUBLIC SAFETY AND THE JUDICIAL CODE; PROVIDING
CROSS REFERENCES TO RESTRICTED AREAS; PROVIDING DEFINITIONS;
SEPARATING INTO TWO SECTIONS PROVISIONS RELATING TO DEFINITIONS AND
UNIFORM LAW TO FACILITATE THE ADDITION OF DEFINITIONS IN THE FUTURE;
AUTHORIZING RULEMAKING AUTHORITY TO THE OLYMPIC LAW ENFORCEMENT
COMMANDER TO DESIGNATE CONTROLLED ACCESS AREAS AND PROVIDE NOTICE;
RESTRICTING WEAPONS IN HOUSES OF WORSHIP, IN A PRIVATE RESIDENCE, ON
ELEMENTARY AND SECONDARY SCHOOLS PREMISES; RESTRICTING WEAPONS
AND EXPLOSIVES AT CONTROLLED ACCESSAREAS AT OLYMPIC VENUES,
PRESCRIBING PENALTIES AND EXCEPTIONS; MAKING TECHNICAL CORRECTIONS;
AND PROVIDING A REPEALER FOR THE OLYMPIC PROVISIONS.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

53-5-710, as enacted by Chapter 117, Laws of Utah 1997

53A-3-502, as enacted by Chapter 2, Laws of Utah 1988

53A-11-904, as last amended by Chapter 74, Laws of Utah 1996

76-3-203.2, as last amended by Chapter 289, Laws of Utah 1997

76-8-311.3, as last amended by Chapter 288, Laws of Utah 1997

76-10-501, as last amended by Chapter 263, Laws of Utah 1998

76-10-505.5, as last amended by Chapters 10 and 289, Laws of Utah 1997

78-3a-603, as last amended by Chapter 365, Laws of Utah 1997
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28 ENACTS:

29 53-12-301.1, Utah Code Annotated 1953

30 63-55b-153, Utah Code Annotated 1953

31 63-55b-176, Utah Code Annotated 1953

32 76-10-500, Utah Code Annotated 1953

33 76-10-530, Utah Code Annotated 1953

34 76-10-531, Utah Code Annotated 1953

35 76-10-532, Utah Code Annotated 1953

36 Beit enacted by the Legidature of the state of Utah:

37 Section 1. Section 53-5-710 is amended to read:

38 53-5-710. Crossreferencesto concealed firearm permit restrictions.

39 A person with a permit to carry a concealed firearm may not carry a concealed firearm in
40 [thefelowing] certain locations including:

41 (1) any secure area prescribed in Section 76-10-523.5 in which firearms are prohibited and
42  notice of the prohibition posted; [and]

43 (2) inany airport secure area as provided in Section 76-10-529;

44 (3) in any house of worship in violation of Section 76-10-530;

45 (4) in aprivate residence in violation of Section 76-10-531;

46 (5) on school premisesin violation of Section 76-10-505.5; and

47 (6) at an Olympic venue controlled access area in violation of Section 76-10-532.
48 Section 2. Section 53-12-301.1 is enacted to read:

49 53-12-301.1. Rulemaking authority for Olympic venue controlled access ar eas.
50 In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the

51 Olympic law enforcement commander designated in Section 53-12-301 shall make rules:

52 (1) designating the locations of controlled access areas at or within Olympic venues where

53 afirearm, ammunition, dangerous weapon, or explosive, chemical, or incendiary deviceis
54  prohibited; and

55 (2) providing notice that a reasonable person would understand regarding:

56 (a) thelocations of the controlled access areas where the items in Subsection (1) are
57  prohibited; and

58 (b) the penalty for violating Section 76-10-532, restriction of dangerous weaponsin
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Olympic venue controlled access areas.
(3) The notice in Subsection (2) shall include:
(a) written notice provided to a person at the time the person receives tickets to events at

controlled access areas; and

(b) notice posted at any entrance to a controlled access area
Section 3. Section 53A-3-502 is amended to read:
53A-3-502. Dangerous materialsin the public schools -- Class B misdemeanor --

Exceptions.
(1) A person who possesses a weapon, explosive, flammable material, or other material
dangerous to persons or property, other than a dangerous weapon restricted under Section

76-10-505.5, in apublic or private elementary or secondary school, on the grounds of the school,

or in those parts of abuilding, park, or stadium which are being used for an activity sponsored by
or through the schoal is guilty of a class B misdemeanor, unless a higher penalty is prescribed in
Title 76, Criminal Code, in which case the penalty provisions of that title control.

(2) Subsection (1) does not apply under the following circumstances:

() possession is approved by the responsible school administrator; or

(b) theitem or material is present or to be used in connection with a lawful, approved
activity and isin the possession or under the control of the person responsible for its possession
or use.

Section 4. Section 53A-11-904 is amended to read:

53A-11-904. Groundsfor suspension or expulsion from a public schoal.

(1) A student may be suspended or expelled from a public school for any of the following
reasons:

(a) freguent or flagrant willful disobedience, defiance of proper authority, or disruptive
behavior, including the use of foul, profane, vulgar, or abusive language;

(b) willful destruction or defacing of school property;

(c) behavior or threatened behavior which poses an immediate and significant threat to the
welfare, safety, or morals of other students or school personnel or to the operation of the schooal;

(d) possession, control, or use of an alcoholic beverage as defined in Section 32A-1-105;
or

(e) behavior proscribed under Subsection (2) which threatens harm or does harm to the
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school or school property, to a person associated with the school, or property associated with any
such person, regardless of where it occurs.

(2) (&) A student shall be suspended or expelled from a public school for any of the
following reasons:

(i) any serious violation affecting another student or a staff member, or any serious
violation occurring in a school building, in or on school property, or in conjunction with any
school activity, including the possession, control, or actual or threatened use of areal, look alike,
or pretend weapon, explosive, or noxious or flammable material under Section 53A-3-502 or
76-10-505.5, or the sale, control, or distribution of a drug or controlled substance as defined in
Section 58-37-2, an imitation controlled substance defined in Section 58-37b-2, or drug
paraphernalia as defined in Section 58-37a-3; or

(i) the commission of an act involving the use of force or the threatened use of force
which if committed by an adult would be afelony or class A misdemeanor.

(b) A student who commits aviolation of Subsection (@) involving areal, look alike, or
pretend firearm, explosive, or flammable materia shall be expelled from school for a period of not
less than one year, unless the district superintendent determines, on a case-by-case basis, that a
lesser penalty would be more appropriate.

(3) A student may be denied admission to a public school on the basis of having been
expelled from that or any other school during the preceding 12 months,

(4) A suspension or expulsion under this section is not subject to the age limitations under
Subsection 53A-11-102(1).

Section 5. Section 63-55B-153 is enacted to read:

63-55b-153. Repeal date- Title 53.

(1) Section 53-12-301.1 is repealed December 31, 2002.

(2) Subsection 53-5-710(6) pertaining to restrictions at Olympic venue controlled access
areasis repealed December 31, 2002.

Section 6. Section 63-55b-176 is enacted to read:

63-55b-176. Repeal date-- Title 76.

Section 76-10-532 is repealed December 31, 2002.

Section 7. Section 76-3-203.2 is amended to read:

76-3-203.2. Definitions -- Use of danger ous weapon in offenses committed on or
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about school premises -- Enhanced penalties.

For purposes of this section:

(1) (& "On or about school premises’ [astisedin-thissection-and-Section76-10-505.5]
means any of the following:

() inapublic or private elementary, secondary, or on the grounds of any of those schools;

(i) inapublic or private vocational school or postsecondary institution or on the grounds
of any of those schools or institutions;

(i) inthose portions of any building, park, stadium, or other structure or grounds which
are, a the time of the act, being used for an activity sponsored by or through a school or institution
under Subsections (1)(a)(i) and (ii);

(iv) inor on the grounds of a preschool or child-care facility; and

(v) within 1,000 feet of any structure, facility, or grounds included in Subsections (1)(a)(i),
(i), (iii), and (iv).

(b) Asused in this section:

(1) "Educator" means any person who is employed by a public school district and who is
required to hold a certificate issued by the State Board of Education in order to perform duties of
employment.

(i) "Within the course of employment” means that an educator is providing services or
engaging in conduct required by the educator's employer to perform the duties of employment.

(2) Any person who, on or about school premises, commits any offense and uses or
threatens to use a dangerous weapon, as defined in Section 76-1-601, in the commission of the
offense is subject to an enhanced degree of offense as provided in [Subsection] Subsections (4)
and (5).

(3 (& Any person who commits an offense against an educator when the educator is
acting within the course of employment is subject to an enhanced degree of offense as provided
in Subsection (4).

(b) Asused in Subsection (3)(a), "offense" means [an] any offense:

(i) under Title 76, Chapter 5, Offenses Against The Person; [and] or

[e)—anoffense] (ii)) under Title 76, Chapter 6, Part 3, Robbery.

(4) The enhanced degree of offense for offenses committed under this section are:

(@) if the offense is otherwise a class B misdemeanor it isaclass A misdemeanor;
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(b) if the offense is otherwise a class A misdemeanor it is athird degree felony;

(o) if the offenseis otherwise athird degree felony it is a second degree felony; or

(d) if the offense is otherwise a second degree felony it isafirst degree felony.

(5 The enhanced penalty for afirst degree felony offense of a convicted person:

(@ shal be imprisonment for aterm of not less than five years and which may be for life,
and imposition or execution of the sentence may not be suspended unless the court;

(i) findsthat the interests of justice would be best served; and

(ii) statesthe specific circumstances justifying the disposition on the record; and

(b) shall [be] subject the person aso to the dangerous weapon enhancement provided in
Section 76-3-203 except for an offense committed under Subsection (3) that does not involve a
firearm.

(6) (&8 The prosecuting attorney, or grand jury if an indictment is returned, shall provide
notice upon the information or indictment that the defendant is subject to the enhanced degree of
offense or penalty under Subsection (4) or (5).

(b) The notice shall be in a clause separate from and in addition to the substantive offense
charged.

[(b)] (c) If thenoticeisnot included initially, the court may subsequently allow the
prosecutor to amend the charging documents to include the notice if the court finds:

(i) the charging document, including any statement of probable cause, provide notice to
the defendant of the allegation he committed the offense on or about school premised[;]; or [if the
courtfinds]

(ii) the defendant has not otherwise been substantially prejudiced by the omission.

(7) [n] The convicted person shall not be subject to the dangerous weapon enhancement
in Section 76-3-203:

(a) in cases where an offense is enhanced pursuant to Subsection (4)(a), (b), (c), or (d)[5]:

or

(b) under Subsection (5)(a) for an offense committed under Subsection (2) that does not
involveafirearm[, he-convicted person-shall-not-be subject to- the dangerou
n-Section76-3-203] .

Section 8. Section 76-8-311.3 is amended to read:
76-8-311.3. Items prohibited in correctional and mental health facilities -- Penalties.
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(1) Asused in this section:

(@ "Contraband" means any item not specifically prohibited for possession by offenders
under this section or Title 58, Chapter 37, Utah Controlled Substances Act.

(b) "Controlled substance" means any substance defined as a controlled substance under
Title 58, Chapter 37, Utah Controlled Substances Act.

(c) "Correctiond facility" means:

(1) any facility operated by the Department of Corrections to house offendersin either a
secure or nonsecure setting;

(i) any facility operated by a municipality or a county to house or detain criminal
offenders;

(iii) any juvenile detention facility; and

(iv) any building or grounds appurtenant to the facility or lands granted to the state,
municipality, or county for use as a correctiona facility.

(d) "Medicine" means any prescription drug as defined in Title 58, Chapter 17a, Pharmacy
Practice Act, but does not include any controlled substances as defined in Title 58, Chapter 37,
Utah Controlled Substances Act.

(e) "Mental health facility" has the same meaning as defined in Section 62A-12-202.

(f) "Offender" means a person in custody at a correctional facility.

(9) "Secure area" has the same meaning as provided in Section 76-8-311.1.

Section 76-10-500, a correctiona or mental health facility may provide by rule that no firearm,

ammunition, dangerous weapon, implement of escape, explosive, controlled substance, spirituous
or fermented liquor, medicine, or poison in any quantity may be:

(a) transported to or upon a correctional or mental health facility;

(b) sold or given away at any correctiona or mental health facility;

(c) givento or used by any offender at a correctional or mental health facility; or

(d) knowingly or intentionally possessed at a correctional or mental health facility.

(3) Itisadefenseto any prosecution under this section if the accused in committing the
act made criminal by this section:

() with respect to a correctional facility operated by the Department of Corrections, acted
in conformity with departmental rule or policy;
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(b) with respect to a correctional facility operated by a municipality, acted in conformity
with the policy of the municipality;

(c) with respect to a correctional facility operated by a county, acted in conformity with
the policy of the county; or

(d) with respect to a mental health facility, acted in conformity with the policy of the
mental health facility.

(4) (& Any person who transports to or upon a correctional facility, or into a secure area
of amenta health facility, any firearm, ammunition, dangerous weapon, explosive, or implement
of escape with intent to provide or sell it to any offender, is guilty of a second degree felony.

(b) Any person who provides or sellsto any offender at a correctional facility, or any
detainee at a secure area of amental health facility, any firearm, ammunition, dangerous weapon,
explosive, or implement of escape is guilty of a second degree felony.

(c) Any offender who possesses at a correctional facility, or any detainee who possesses
at asecure area of a menta health facility, any firearm, ammunition, dangerous weapon, explosive,
or implement of escape is guilty of a second degree felony.

(d) Any person who, without the permission of the authority operating the correctional
facility or the secure area of a mental health facility, knowingly possesses at a correctional facility
or asecure area of amenta health facility any firearm, ammunition, dangerous weapon, implement
of escape, or explosive is guilty of athird degree felony.

(5) (&) A person isguilty of athird degree felony who, without the permission of the
authority operating the correctional facility or secure area of a mental health facility, knowingly
transports to or upon a correctional facility or into a secure area of amental health facility any:

(i) spirituous or fermented liquor;

(i) medicine, whether or not lawfully prescribed for the offender; or

(i) poison in any quantity.

(b) A person is guilty of athird degree felony who knowingly violates correctional or
mental health facility policy or rule by providing or selling to any offender at a correctional facility
or detainee within a secure area of a mental health facility any:

(i) spirituous or fermented liquor;

(i) medicine, whether or not lawfully prescribed for the offender; or

(i) poison in any quantity.
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(c) Aninmateis guilty of athird degree felony who, in violation of correctional or mental
health facility policy or rule, possesses at a correctiona facility or in a secure area of a menta
health facility any:

(i) spirituous or fermented liquor;

(if) medicine, other than medicine provided by the facility's hedth care providersin
compliance with facility policy; or

(i) poison in any quantity.

(d) A person isqguilty of aclass A misdemeanor who, without the permission of the
authority operating the correctional or mental health facility, fails to declare or knowingly
possesses at a correctional facility or in a secure area of a mental health facility any:

(i) spirituous or fermented liquor;

(if) medicine; or

(i) poison in any quantity.

(e) A personisqguilty of aclass B misdemeanor who, without the permission of the
authority operating the facility, knowingly engages in any activity that would facilitate the
possession of any contraband by an offender in a correctiona facility.

(f) Exemptions may be granted for worship for Native American inmates pursuant to
Section 64-13-40.

(6) The possession, distribution, or use of a controlled substance at a correctiona facility
or in asecure area of amental health facility shall be prosecuted in accordance with Title 58,
Chapter 37, Utah Controlled Substances Act.

Section 9. Section 76-10-500 is enacted to read:

76-10-500. Uniform law.

(1) Theindividual right to keep and bear arms being a constitutionally protected right, the

L egidature finds the need to provide uniform laws throughout the state. Except as specifically
provided by state law, a citizen of the United States or alawfully admitted alien shall not be:
(a) prohibited from owning, possessing, purchasing, transporting, or keeping any firearm

at his place of residence, property, business, or in any vehicle under his control; or

(b) required to have a permit or license to purchase, own, possess, transport, or keep a

firearm.
(2) This part is uniformly applicable throughout this state and in all its political
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subdivisions and municipalities. All authority to requlate firearms shall be reserved to the state

except where the L egidature specifically delegates responsibility to local authorities. Unless

specifically authorized by the Legidature by statute, alocal authority may not enact or enforce any

ordinance, requlation, or rule pertaining to firearms.
Section 10. Section 76-10-501 is amended to read:
76-10-501. Definitions.

[(2)] Asusedin this part:
(1) (a) [(i)] "Concealed dangerous weapon" means a dangerous weapon that is covered,

hidden, or secreted in a manner that the public would not be aware of its presence and is readily
accessible for immediate use.

[(it)] (b) A dangerous weapon shall not be considered a concealed dangerous weapon if it
isafirearm which is unloaded and is securely encased.

[(b)] (2) "Crime of violence" means aggravated murder, murder, manslaughter, rape,
mayhem, kidnaping, robbery, burglary, housebreaking, extortion, or blackmail accompanied by
threats of violence, assault with a dangerous weapon, assault with intent to commit any offense
punishable by imprisonment for more than one year, arson punishable by imprisonment for more
than one year, or an attempt to commit any of these offenses.

[(e)] (3) "Crimina history background check" means a criminal background check
conducted by alicensed firearms deadler on every purchaser of a handgun through the division or

-10-
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the local law enforcement agency where the firearms dealer conducts business.

[{eh)] (4) "Dangerous weapon" means any item that in the manner of its use or intended use
is capable of causing death or serious bodily injury. The following factors shall be used in
determining whether a knife, or any other item, object, or thing not commonly known as a
dangerous weapon is a dangerous weapon:

[(D] (&) the character of the instrument, object, or thing;

[{iH)] (b) the character of the wound produced, if any;

[{itH)] (c) the manner in which the instrument, object, or thing was used; and

[{iv)] (d) the other lawful purposes for which the instrument, object, or thing may be used.

[(e)] (5) "Deder" means every person who islicensed under crimes and criminal
procedure, 18 U.S.C. 923 and engaged in the business of selling, leasing, or otherwise transferring
a handgun, whether the person is aretail or wholesale dealer, pawnbroker, or otherwise.

[€F)] (6) "Divison" meansthe Criminal Investigations and Technical Services Division of
the Department of Public Safety, created in Section 53-10-103.

(7) "Enter" meansintrusion of the entire body.

[{e)] (8) "Firearm" means a pistol, revolver, shotgun, sawed-off shotgun, rifle or
sawed-off rifle, or any device that could be used as a dangerous weapon from which is expelled
aprojectile by action of an explosive.

[(h)] (9) "Fully automatic weapon™ means any firearm which fires, is designed to fire, or
can be readily restored to fire, automatically more than one shot without manual reloading by a
single function of the trigger.

[()] (10) "Firearms transaction record form" means aform created by the division to be
completed by a person purchasing, selling, or transferring a handgun from a dealer in the state.

[()] (11) "Handgun"™ means a pistol, revolver, or other firearm of any description, |oaded
or unloaded, from which any shot, bullet, or other missile can be discharged, the length of which,
not including any revolving, detachable, or magazine breech, does not exceed 12 inches.

(12) "House of worship" means a church, temple, synagogue, mosque, or other building

set apart primarily for the purpose of worship in which religious services are held and the main

body of which is kept for that use and not put to any other use inconsistent with its primary

Urpose.
(13) (&) "On school premises’ means:

-11-
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(i) _inapublic or private elementary or secondary school building; or

(ii) on school grounds made readily identifiable by enclosure or posting of signs.

(b) "On school premises’ does not include the outdoor areas of implied access to the

school, which area consists of roadways, parking lots, and walkways and sidewalks which are

adjacent to a roadway or parking lot.

(14) "Private residence’ means an improvement to real property used or occupied as a

primary or secondary residence.

[(k)] (15) "Prohibited area’ means any place whereit is unlawful to discharge a firearm.

[(D] (16) "Readily accessible for immediate use" means that a firearm or other dangerous
weapon is carried on the person or within such close proximity and in such a manner that it can
be retrieved and used as readily asif carried on the person.

(17) "Responsible school administrator" means any person authorized by the public school

district or the governing board of a private elementary or secondary school to grant case-by-case

exceptions to any weapons prohibition.
[(m)] (18) "Sawed-off shotgun" or "sawed-off rifle" means a shotgun having a barrel or
barrels of fewer than 18 inchesin length, or in the case of arifle, having a barrel or barrels of fewer

than 16 inches in length, or any dangerous weapon made from arifle or shotgun by ateration,
modification, or otherwise, if the weapon as modified has an overall length of fewer than 26
inches.

[(n)] (19) "Securely encased" means not readily accessible for immediate use, such as held
inagun rack, or in aclosed case or container, whether or not locked, or in atrunk or other storage
area of amotor vehicle, not including a glove box or console box.

Section 11. Section 76-10-505.5 is amended to read:

76-10-505.5. Possession of a danger ous weapon, firearm, on school premises --
Penalties -- Exceptions.

(1) A person, including a person licensed to carry a concealed firearm under Title 53,

Chapter 5, Part 7, Concealed Weapon Act, may not knowingly or intentionally possess any

dangerous weapon, including a firearm[;,-or-sawed-off-shotgun], as those terms are defined in
Section 76-10-501, at a place that the person knows, or has reasonable cause to believe, ison [er

abeut] school premises.
(2) () [Possession] Except as provided in Subsection (2)(c), possession of a dangerous

-12-
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369  weapon which is not afirearm on [or-about] school premisesis a class B misdemeanor.

370 (b) [Pessession] Except as provided in Subsection (2)(c), possession of afirearm [or

371 sawed-off-shetgun| on [er-abeut] school premisesisaclass A misdemeanor.

372 (c) A person licensed to carry a concealed firearm pursuant to Title 53, Chapter 5, Part 7,
373  Concealed Weapon Act, who violates Subsection (1) is quilty of a class C misdemeanor.

374 (3) Thissection [appties] does not apply to any person[;-exceptpersons-adthorizedto
375 . . i i '

376

377  the dangerous weapon or firearm is lawful and:

378 (a) the possession is approved by the responsible school administrator, including for

379  sdf-protection on a case-by-case basis; or

380 (b) the item or material is present or to be used in connection with alawful, approved

381 activity and isin the possession or under the control of the person responsible for its possession
382 oruse

383 (4) Thissection does not prohibit prosecution of a more serious weapons offense that may

384  occur on [er-abeut] school premises.

385 Section 12. Section 76-10-530 is enacted to read:
386 76-10-530. Restricting danger ous weaponsin a house of wor ship -- Defense -- Penalty.
387 (1) A person, including a person licensed to carry a conceaed firearm pursuant to Title 53,

388 Chapter 5, Part 7, Concealed Weapon Act, may not knowingly or intentionally:

389 () transport a dangerous weapon into a house of worship; or
390 (b) enter or remain in a house of worship while in possession of a dangerous weapon.
391 (2) It isadefense to prosecution under this section that the person had permission of the

392  church or organization operating the house of worship to possess the dangerous weapon in or to

393 transport it into the house of worship.

394 (3) A violation of this section is a class C misdemeanor.

395 Section 13. Section 76-10-531 is enacted to read:

396 76-10-531. Restricting dangerousweaponsin a private residence -- Defense --

397  Penalty.

398 (1) A person, including a person licensed to carry a concealed firearm pursuant to Title 53,

399 Chapter 5, Part 7, Concealed Weapon Act, may not knowingly or intentionally:

-13-
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400 () transport a dangerous weapon into a private residence; or
401 (b) enter or remain in a private residence while in possession of a dangerous weapon.
402 (2) It isadefense to prosecution under this section that the person had prior permission

403  to possess the dangerous weapon in the private residence of:

404 (a) the owner, lessee, or person with lawful right of possession of the private residence;
405 or

406 (b) aperson with apparent authority to act for the person in Subsection (2)(a).

407 (3) A violation of this section is a class C misdemeanor.

408 Section 14. Section 76-10-532 is enacted to read:

409 76-10-532. Restricting danger ous weapons and explosives in Olympic venue

410 controlled access areas -- Penalty -- Defense.
411 (1) A person, including a person licensed to carry a conceaed firearm pursuant to Title 53,

412 Chapter 5, Part 7, Concealed Weapon Act, may not knowingly or intentionally transport into an

413 Olympic venue controlled access area, designated by rule pursuant to Section 53-12-301.1:

414 (a) afirearm, ammunition, or dangerous weapon; or

415 (b) an explosive, chemical, or incendiary device as those terms are defined in Section

416  76-10-306.

417 (2) A violation of this sectionis:

418 (a) athird degree felony if the violation is with a firearm, ammunition, or dangerous

419  weapon; or

420 (b) afirst degree felony if the violation is with an explosive, chemical, or incendiary

421  device.

422 (3) Itisadefenseto any prosecution under this section that the accused, in committing the

423  act made criminal by this section, acted in conformity with the rules authorized by Section

424  53-12-301.1.

425 Section 15. Section 78-3a-603 is amended to read:

426 78-3a-603. Certification hearings -- Juvenile court to hold preliminary hearing --

427  Factorsconsidered by juvenile court for waiver of jurisdiction to district court.

428 (1) If acrimina information filed in accordance with Subsection 78-3a-502(3) alleges the
429  commission of an act which would congtitute afelony if committed by an adult, the juvenile court
430  shall conduct apreliminary hearing.
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(2) At the preliminary hearing the state shall have the burden of going forward with its
case and the burden of establishing:

(a) probable cause to believe that a crime was committed and that the defendant committed
it; and

(b) by apreponderance of the evidence, that it would be contrary to the best interests of
the minor or of the public for the juvenile court to retain jurisdiction.

(3) In considering whether or not it would be contrary to the best interests of the minor or
of the public for the juvenile court to retain jurisdiction, the juvenile court shall consider, and may
base its decision on, the finding of one or more of the following factors:

(a) the seriousness of the offense and whether the protection of the community requires
isolation of the minor beyond that afforded by juvenile facilities;

(b) whether the alleged offense was committed by the minor in concert with two or more
persons under circumstances which would subject the minor to enhanced penalties under Section
76-3-203.1 were he an adult;

(c) whether the alleged offense was committed in an aggressive, violent, premeditated, or
willful manner;

(d) whether the alleged offense was against persons or property, greater weight being given
to offenses against persons, except as provided in Section 76-8-418;

(e) the maturity of the minor as determined by considerations of his home, environment,
emotiona attitude, and pattern of living;

(f) therecord and previous history of the minor;

(9) thelikelihood of rehabilitation of the minor by use of facilities available to the juvenile
court;

(h) the desirability of trial and disposition of the entire offense in one court when the
minor's associates in the aleged offense are adults who will be charged with a crimein the district
court;

(1) whether the minor used a firearm in the commission of an offense; and

(1) whether the minor possessed a dangerous weapon on [or-about] school premises as
provided in Section 76-10-505.5.

(4) The amount of weight to be given to each of the factors listed in Subsection (3) is
discretionary with the court.
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(5) (@) Written reports and other materials relating to the minor's mental, physical,
educational, and social history may be considered by the court.

(b) If requested by the minor, the minor's parent, guardian, or other interested party, the
court shall require the person or agency preparing the report and other material to appear and be
subject to both direct and cross-examination.

(6) At the conclusion of the state's case, the minor may testify under oath, call witnesses,
cross-examine adverse witnesses, and present evidence on the factors required by Subsection (3).

(7) If the court finds the state has met its burden under Subsection (2), the court may enter
an order:

(&) certifying that finding; and

(b) directing that the minor be held for criminal proceedings in the district court.

(8) If anindictment isreturned by a grand jury, the preliminary examination held by the
juvenile court need not include a finding of probable cause, but the juvenile court shall proceed
in accordance with this section regarding the additional consideration referred to in Subsection
(2)(b).

(9 The provisions of Section 78-3a-116, Section 78-3a-913, and other provisions relating
to proceedings in juvenile cases are applicable to the hearing held under this section to the extent
they are pertinent.

(20) A minor who has been directed to be held for criminal proceedingsin the district
court is not entitled to a preliminary examination in the district court.

(11) A minor who has been certified for trial in the district court shall have the same right
to bail as any other crimina defendant and shall be advised of that right by the juvenile court
judge. Thejuvenile court shall set initial bail in accordance with Title 77, Chapter 20, Bail.

(12) When aminor has been certified to the district court under this section or when a
criminal information or indictment isfiled in a court of competent jurisdiction before a committing
magistrate charging the minor with an offense described in Section 78-3a-602, the jurisdiction of
the Division of Y outh Corrections and the jurisdiction of the juvenile court over the minor is
terminated regarding that offense, any other offenses arising from the same criminal episode, and
any subsequent misdemeanors or felonies charged against him, except as provided in Subsection
(14).

(13) A minor may be convicted under this section on the charges filed or on any other
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offense arising out of the same crimina episode.

(14) The juvenile court under Section 78-3a-104 and the Division of Y outh Corrections
regain jurisdiction and any authority previously exercised over the minor when thereisan
acquittal, afinding of not guilty, or dismissal of the chargesin the district court.

L egidlative Review Note
asof 1-22-99 10:08 AM

A limited legal review of thislegidation raises no obvious constitutional or statutory concerns.

Office of L egidative Research and General Counsel
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