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CHILD PROTECTION AND FOSTER CARE

AMENDMENTS
1999 GENERAL SESSION
STATE OF UTAH
Sponsor: David H. Steele

AN ACT RELATING TO CHILD ABUSE AND NEGLECT AND THE DIVISION OF CHILD
AND FAMILY SERVICES; REQUIRING THAT DIVISION POLICY AND TRAINING
REGARDING CHILD PROTECTION AND RELATIVE PREFERENCE REFLECT CURRENT
AND ESTABLISHED STATE AND FEDERAL LAW,; PROVIDING FOR STREAMLINING,
FACILITATION, AND EXPEDITION OF FOSTER AND ADOPTIVE PARENT APPLICATION
AND TRAINING; AMENDING MANDATORY PETITION FOR TERMINATION
PROVISIONS BASED ON NEW FEDERAL REQUIREMENTS;, REQUIRING THE OFFICE
OF CHILD PROTECTION OMBUDSMAN TO REPORT TO ADDITIONAL AUTHORITIES,
AND PROVIDING THAT CONVICTION OF SPECIFIED DRUG OFFENSES IS GROUNDS
FOR REMOVAL AND CONTINUED REMOVAL OF CHILDREN.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

62A-4a-103, as last amended by Chapter 318, Laws of Utah 1996

62A-4a-104, as renumbered and amended by Chapter 260, Laws of Utah 1994

62A-4a-105.5, as enacted by Chapter 260, Laws of Utah 1994

62A-4a-107, as enacted by Chapter 260, Laws of Utah 1994

62A-4a-203.5, as enacted by Chapter 274, Laws of Utah 1998

62A-4a-208, as enacted by Chapter 274, Laws of Utah 1998

78-3a-301, as last amended by Chapter 274, Laws of Utah 1998

78-3a-306, as last amended by Chapters 13 and 274, Laws of Utah 1998

78-3a-307, as last amended by Chapter 274, Laws of Utah 1998

78-3a-313.5, as enacted by Chapter 274, Laws of Utah 1998
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ENACTS:

62A-4a-107.1, Utah Code Annotated 1953
Be it enacted by the Legidlature of the state of Utah:

Section 1. Section 62A-4a-103 is amended to read:

62A-4a-103. Division -- Creation -- Purpose.

(1) Thereis created the Division of Child and Family Services within the department,
under the administration and general supervision of the executive director, and under the policy
direction of the board. The division isthe child, youth, and family services authority of the state
and has al functions, powers, duties, rights, and responsibilities created in accordance with this
chapter, except those assumed by the board and the department.

(2) (@) The primary purpose of the division is to [provide child-welfare services| protect
children from abuse and neglect.

(b) [Thedivison-shalt,-when] When possible and appropriate, the divison shal provide
initia preventive [services| and family preservation servicesin an effort to protect the child from

the trauma of separation from his [family] parents, protect the integrity of [the] that specific family
unit, and the constitutional rights of parents. In keeping with its ultimate goal and purpose of
protecting children, however, when a child's welfare is endangered or reasonable efforts to
maintain or reunify a child with his [famity] parents, from whom he has been removed, have failed,

the division shall act in atimely fashion to provide protection, permanency, and stability, in
accordance with the requirements of this chapter and Title 78, Chapter 3a, Part 3[;toprovidethe
iteh-wi manent-environment], Abuse, Neglect, and Dependency Proceedings.

(3 Further purposes of the division are:

(a) to provide domestic violence services in accordance with federa law; and

(b) to provide youth services for minors who are dependent, ungovernable, or runaway,
in accordance with Sections 62A-4a-105 and 62A-4a-106.

(4) The board and the division shall establish and enforce paolicies that are consistent with:

(a) the primary purpose of protecting children from abuse and neglect; and

(b) the requirements of providing permanency and stability for children, pursuant to the
provisions of thistitle, Title 78, Chapter 3a, Juvenile Court Act of 1996, and federal law.

Section 2. Section 62A-4a-104 is amended to read:

62A-4a-104. Director of division -- Qualifications.
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(1) Thedirector of the division shall be appointed by the executive director with the
concurrence of the board.

(2) Thedirector shall have a bachelor's degree from an accredited university or college,
be experienced in administration, and be knowledgeable in the areas of child and family services,
including child protective services, family preservation, and foster care.

(3) Thedirector isthe administrative head of the division, and shall ensure that division
policy and practice models are consistent with:

() the primary purpose of protecting children from abuse and neglect; and

(b) legidative policy and the reguirements of providing permanency and stability for

children, pursuant to the provisions of thistitle, Title 78, Chapter 3a, Juvenile Court Act of 1996,
and federa law.

Section 3. Section 62A-4a-105.5 is amended to read:

62A-4a-105.5. Employees -- Failure to comply with policy -- Termination.

(1) (@ Thedirector shall ensure that al employees are fully trained to comply with state
and federal law, administrative rules, and division policy in order to effectively carry out their
assigned duties and functions.

(b) The director shall specifically ensure that all employees are trained that their primary

purpose is the protection of children from abuse and neglect, and that the goal of the division is

to provide permanency and stability for children who have been abused or neglected.

(2) If, after training and supervision, the employee consistently fails to comply with those
laws, rules, and policies, his employment with the division shall be terminated.

Section 4. Section 62A-4a-107 is amended to read:

62A-4a-107. Mandatory education and training of caseworkers -- Development of
curriculum.

(1) Thereis created within the division a full-time position of Child Welfare Training
Coordinator, who shall be appointed by and serve at the pleasure of the director. The employee
in that position shall not be responsible for direct casework services or the supervision of those
services, but snall:

() develop child welfare curriculum that is current and effective, consistent with the
divison's mission and purpose for child welfare, specifically and primarily the protection of

children from abuse and neglect, and the provision of permanency and stability for children who
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90 have been abused or neglected:;

91 (b) recruit, select, and supervise child welfare trainers in accordance with the purpose
92  described in Subsection (1)(a);
93 (c) develop a statewide training program, including a budget and identification of sources

94  of funding to support that training;

95 (d) evaluate the efficacy of training in improving job performance;

96 (e) assist child protective services and foster care workers in developing and fulfilling their
97  individua training plans,

98 (f) monitor staff compliance with:

99 (i) division training requirements, specifically focusing on the primary reguirement of

100 providing protection and permanency for children who are abused or neglected; and

101 (ii) individud training plans,

102 (g) expand the collaboration between the division and schools of social work within

103 ingtitutions of higher education in developing child welfare services curriculum, and in providing
104  and evauating training; and

105 (h) report annually to the board and the Legidlature on training activities, compliance with
106  the requirements of this section, the training plan, and achievement of individual training goals.
107 (2) (@) Thedirector shall, with the assistance of the child welfare training coordinator,
108 establish acore curriculum for child welfare services that is [substantialty-equivaent to-the Chitd
109V L - L - : _

110  consistent with the provisions of thistitle, Title 78, Chapter 3a, Juvenile Court Act of 1996,

111 legidative and division policy, and federal law.

112 (b) Any child welfare worker who is employed by the division for the first time after April
113 1, 1995, shall, before assuming significant independent casework responsibilities, and in no case
114  later than six months after initial employment, successfully complete the core curriculum.

115 Section 5. Section 62A-4a-107.1 is enacted to read:

116 62A-4a-107.1. Foster and adoptive parent application and training process -- Division
117  responsibilities.

118 (1) Based on the division's goal of protecting children, providing safe and stable care for
119  abused and neglected children, and providing real and effective permanency for children who the

120 court determines may not quickly return to the parents from whom they were removed, the division
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shall streamline and facilitate the application and training process of potential foster and adoptive

parents.
(2) Each region of the division shall establish a process whereby any potential foster or

adoptive parent who resides within that region may obtain all necessary forms, information

regarding required training, and training schedules, both eectronically, and in person at one

geographical location. Each regional office shall ensure that an applicant may comply with all

requirements either electronically or at the same physical location. The regional offices of the

division shall cooperate with local law enforcement to facilitate any fingerprinting reguirements,

in order to comply with the provisions of this section.

(3) Thedivision and its employees shall expedite and facilitate the processes for

application and training of potential foster and adoptive parents. Asof May 3, 1999, the effective

date of this act, the division is charged with modifying and streamlining existing duplicative and

overly burdensome procedures for application, training, and qualification of foster and adoptive

parents. On or before December 1, 1999, the division shall provide written evidence of changes
consistent with the requirements of this section to the Child Welfare L egidative Oversight Panel
and to the Office of Legidative Research and General Counsel.

(4) The divison may not discriminate against a potential or actual foster or adoptive parent

because that parent expresses an interest in a particular child who isin the custody of the division.

The division shall facilitate the placement of children who are freed for adoption, or who have a

permanency goal of adoption, with qualified adoptive parents who express an interest in that

particular child.
Section 6. Section 62A-4a-203.5 is amended to read:
62A-4a-203.5. Mandatory petition for termination of parental rights.

(1) For purposes of this section, "abandoned infant” means a child who is 12 months of
age or younger whose parent or parents:

(&) dthough having legal custody of the child, fail to maintain physical custody of the child
without making arrangements for the care of the child;

(b) havefailed to maintain physical custody, and have failed to exhibit the normal interest
of anatural parent without just cause; or

(c) areunwilling to have physical custody of the child.

(2) Except as provided in Subsection (3), notwithstanding any other provision of this
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chapter or of Title 78, Chapter 3a, Juvenile Court Act of 1996, the division shadll file a petition for
termination of parental rights with regard to:

() an abandoned infant; [of]
(b) achild who has been in the custody of the division for 15 of the most recent 22 months;

[{b)] (c) aparent, whenever a court has determined that the parent has:

(i) committed murder or child abuse homicide of another child of that parent;

(i) committed mandaughter of another child of that parent;

(i) aided, abetted, attempted, conspired, or solicited to commit murder, child abuse
homicide, or mandaughter against another child of that parent; or

(iv) committed afelony assault or abuse that has resulted in serious physical injury to
another child of that parent, or to the other parent of that child.

(3) If any party other than the division files a petition for termination of parental rights
based on any of the grounds described in Subsection (2), the division shall seek to bejoined asa
party to that petition.

[(3)] (4) Thedivision isnot required to file a petition for termination of parenta rights
under Subsection (2), or seek to be joined in a petition filed by another party pursuant to
Subsection (3), if:

(&) thechildisbeing cared for by arelative;

(b) thedivision has:

(1) documented in the child's treatment plan a compelling reason for determining that filing
a petition for termination of parental rightsis not in the child's best interest; and

(i) made that treatment plan available to the court for its review; or

(c) (i) the court has previously determined, in accordance with the provisions and
[imitations of Sections 62A-4a-201, 62A-4a-203, 78-3a-306, and 78-3a-311, that reasonable efforts
to reunify the child with his parent or parents were required; and

(i) thedivision has not provided, within the time period specified in the treatment plan,
services that had been determined to be necessary for the safe return of the child.

Section 7. Section 62A-4a-208 is amended to read:

62A-4a-208. Child protection ombudsman -- Responsibility -- Authority.

(1) Asused in this section:
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(@ "Complainant" means a person who initiates a complaint with the ombudsman.

(b) "Ombudsman" means the child protection ombudsman appointed pursuant to this
section.

(2) (@) Thereis created within the department the position of child protection ombudsman.
The ombudsman shall be appointed by and serve at the pleasure of the executive director.

(b) The ombudsman shdll be:

(1) anindividua of recognized executive and administrative capacity;

(i) selected solely with regard to qualifications and fitness to discharge the duties of
ombudsman; and

(i) have experience in child welfare, and in state laws and policies governing abused,
neglected, and dependent children.

(¢) The ombudsman shall devote full time to the duties of office.

(3) (&) Except as provided in Subsection (3)(b), the ombudsman shall, upon receipt of a
complaint from any person, investigate whether an act or omission of the division with respect to
aparticular child:

(i) iscontrary to statute, rule, or policy;

(i) placesachild's hedlth or safety at risk;

(i) is made without an adequate statement of reason; or

(iv) isbased onirrelevant, immaterial, or erroneous grounds.

(b) The ombudsman may decline to investigate any complaint. If the ombudsman declines
to investigate a complaint or continue an investigation, the ombudsman shall notify the
complainant and the division of the decision and of the reasons for that decision.

(c) The ombudsman may conduct an investigation on his own initiative.

(4) The ombudsman shall:

(a) in accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, make
rules that govern the following:

() receiving and processing complaints;

(i) notifying complainants and the division regarding a decision to investigate or to
decline to investigate a complaint;

(iii) prioritizing workload;

(iv) maximum time within which investigations shall be completed;
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(v) conducting investigations,

(vi) notifying complainants and the division regarding the results of investigations; and
(vii) making recommendations based on the findings and results of recommendations;

(b) report findings and recommendations in writing to the complainant [and], the division,

[tr-accordance with-the provisionsof] the executive director, and other persons or entities as
required by this section;

(c) within appropriations from the Legidature, employ staff as may be necessary to carry
out the ombudsman's duties under this part;

(d) provide information regarding the role, duties, and functions of the ombudsman to
public agencies, private entities, and individuals;

(e) annually report to the:

(i) Child Welfare Legidative Oversight Panel;

(if) governor;

(i) Board of Child and Family Services;

(iv) executive director of the department; and

(v) director of the division; and

(f) asappropriate, make recommendations to the division regarding individua cases, and
the rules, policies, and operations of the division.

(5) (& Upon rendering a decision to investigate a complaint, the ombudsman shall notify
the complainant [and)], the division, the executive director, and the guardian ad litem director

appointed pursuant to Section 78-3a-911, of that decision.

(b) The ombudsman may advise a complainant to pursue all administrative remedies or
channels of complaint before pursuing a complaint with the ombudsman. Subsequent to
processing a complaint, the ombudsman may conduct further investigations upon the request of
the complainant or upon the ombudsman's own initiative. Nothing in this Subsection (5) precludes
a complainant from making a complaint directly to the ombudsman before pursuing an
administrative remedy.

(c) If the ombudsman finds that an individual's act or omission violates state or federal
crimina law, the ombudsman shall immediately report that finding to the appropriate county or
district attorney or [to] the attorney general, to the assigned worker within the division, the

executive director, and to the quardian ad litem director.
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(d) The ombudsman shal immediately notify the division, the executive director, and the

guardian ad litem director if the ombudsman finds that a child needs protective custody, as that
term is defined in Section 78-3a-103.

(6) The ombudsman shall immediately comply with Part 4, Child Abuse or Neglect
Reporting Requirements.

(6) (& All records of the ombudsman regarding individual cases shall be classified in
accordance with federal law and the provisions of Title 63, Chapter 2, Government Records
Access and Management Act. The ombudsman may make public areport prepared pursuant to this
section in accordance with the provisions of Title 63, Chapter 2, Government Records Access and
Management Act.

(b) The ombudsman shall have access to all of the department'’s written and electronic
records and databases, including those regarding individual cases. In accordance with Title 63,
Chapter 2, Government Records Access and Management Act, all documents and information
received by the ombudsman shall maintain the same classification that was designated by the
department.

(7) (8 The ombudsman shall prepare awritten report of the findings and
recommendations, if any, of each investigation.

(b) The ombudsman shall make recommendations to the division, the executive director,

the quardian ad litem director, and the office of the governor if the ombudsman finds that:

(i) amatter should be further considered by the division;

(i) an administrative act should be addressed, modified, or canceled;

(ii1) action should be taken by the division with regard to one of its employees; or

(iv) any other action should be taken by the division.

Section 8. Section 78-3a-301 is amended to read:

78-3a-301. Removing a child from hishome -- Grounds for removal.

(1) TheDivision of Child and Family Services may not remove a child from the custody
of hisnatural parent unless there is substantial cause to believe that any one of the following exist:

(a) thereisasubstantial danger to the physical health or safety of the minor and the minor's
physical health or safety may not be protected without removing him from his parent's custody.
If aminor has previously been adjudicated as abused, neglected, or dependent, and a subsequent
incident of abuse, neglect, or dependency occurs, that fact constitutes prima facie evidence that the
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276  child cannot safely remain in the custody of his parent;

277 (b) the minor is suffering emotional damage, as may be indicated by, but not limited to,
278  extreme anxiety, depression, withdrawal, or negative aggressive behavior toward self or others,
279  and there are no reasonable means available by which the minor's emotional health may be

280  protected without removing the minor from the custody of his parent;

281 (c) the minor or another minor residing in the same household has been physicaly or

282  sexualy abused, or is deemed to be at substantial risk of being physically or sexually abused, by
283  aparent, amember of the parent's household, or other person known to the parent. If a parent has
284  received actual notice that physical or sexual abuse by a person known to the parent has occurred,
285 and thereis evidence that the parent has alowed the child to be in the physical presence of the
286  aleged abuser, that fact constitutes prima facie evidence that the child is at substantial risk of

287  being physically or sexually abused;

288 (d) the parent is unwilling to have physical custody of the child;
289 (e) the minor has been left without any provision for his support;
290 (f) aparent who has been incarcerated or institutionalized has not or cannot arrange for

291 safeand appropriate care for the minor;

292 (g) ardative or other adult custodian with whom the minor has been left by the parent is
293  unwilling or unable to provide care or support for the minor, the whereabouts of the parent are
294 unknown, and reasonable efforts to locate him have been unsuccessful;

295 (h) the minor isinimmediate need of medical care;

296 (i) the physical environment or the fact that the child is left unattended poses a threat to
297  thechild's hedlth or safety;

298 () the minor or another minor residing in the same household has been neglected;

299 (k) aninfant has been abandoned, as defined in Section 78-3a-313.5;

300 () the parent, or an adult residing in the same household as the parent, has been charged

301 or arrested pursuant to Title 58, Chapter 37d, Clandestine Drug Lab Act, and any clandestine
302 laboratory operation, as defined in Section 58-37d-3, was located in the residence or on the
303  property where the child resided; [of]

304 (m) the parent has been convicted of violating Subsection 58-37-8(1)(a)(ii) or (iii); or
305 [{m)] (n) the child's welfare is otherwise endangered, as documented by the caseworker.
306 (2) TheDivision of Child and Family Services may not remove a minor from the custody

-10-
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of his natural parent solely on the basis of educational neglect.

(3 (& A minor removed from the custody of his natural parent under this section may not
be placed or kept in a secure detention facility pending court proceedings unless the minor is
detainable based on guidelines promulgated by the Division of Y outh Corrections.

(b) A minor removed from the custody of his natural parent but who does not require
physical restriction shall be given temporary care in a shelter facility.

Section 9. Section 78-3a-306 is amended to read:

78-3a-306. Shelter hearing.

(1) With regard to a child who has been removed by the Division of Child and Family
Services, or who is in the protective custody of the division, a shelter hearing shall be held within
72 hours after removal of the child from his home, excluding weekends and holidays.

(2) Upon remova of achild from his home and receipt of that child into protective
custody, the division shall issue a notice that contains al of the following:

(@) the name and address of the person to whom the notice is directed,;

(b) the date, time, and place of the shelter hearing;

(c) the name of the minor on whose behalf a petition is being brought;

(d) aconcise statement regarding the allegations and code sections under which the
proceeding has been instituted;

(e) astatement that the parent or guardian to whom notice is given, and the minor, are
entitled to have an attorney present at the shelter hearing, and that if the parent or guardian is
indigent and cannot afford an attorney, and desires to be represented by an attorney, one will be
provided; and

(f) astatement that the parent or guardian isliable for the cost of support of the minor in
the protective custody, temporary custody, and custody of the division, and the cost for legal
counsel appointed for the parent or guardian under Subsection (2)(e), according to his financial
ability.

(3) That notice shall be personally served as soon as possible, but at least 24 hours prior
to the time set for the shelter hearing, on:

(@) the appropriate guardian ad litem; and

(b) both parents and any guardian of the minor, unless they cannot be located.

(4) Thefollowing persons shall be present at the shelter hearing:

-11-
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(@) thechild, unlessit would be detrimental for the child;

(b) the child's parents or guardian, unless they cannot be located, or fail to appear in
response to the notice;

(c) counsel for the parents, if one has been requested;

(d) thechild'sguardian ad litem;

(e) the caseworker from the Division of Child and Family Services who has been assigned
to the case; and

(f) the attorney from the attorney genera’s office who is representing the division.

(5) (@) At the shelter hearing, the court shall provide an opportunity for the minor's parent
or guardian, if present, and any other person having relevant knowledge, to provide relevant
testimony. The court may also provide an opportunity for the minor to testify.

(b) The court may consider al relevant evidence, in accordance with the Utah Rules of
Juvenile Procedure. The court shall hear relevant evidence presented by the minor, his parent or
guardian, the requesting party, or their counsel, but may in its discretion limit testimony and
evidence to only that which goes to the issues of removal and the child's need for continued
protection.

(6) If the childisin the protective custody of the division, the division shall report to the
court:

(a) the reasons why the minor was removed from the parent's or guardian's custody;

(b) any services provided to the child and his family in an effort to prevent removal;

(c) theneed, if any, for continued shelter;

(d) the available services that could facilitate the return of the minor to the custody of his
parent or guardian; and

(e) whether the child has any relatives who may be able and willing to take temporary
custody.

(7) If necessary to protect the child, preserve the rights of a party, or for other good cause
shown, the court may grant no more than one time-limited continuance, not to exceed five judicial
days.

(8) The court shall order that the minor be released from the protective custody of the
division unlessit finds, by a preponderance of the evidence, that any one of the following exist:

(a) thereisasubstantial danger to the physical health or safety of the minor and the minor's

-12-
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physical health or safety may not be protected without removing him from his parent's custody.

If aminor has previously been adjudicated as abused, neglected, or dependent and a subsequent
incident of abuse, neglect, or dependency occurs, that fact constitutes prima facie evidence that the
child cannot safely remain in the custody of his parent;

(b) the minor is suffering emotional damage, as may be indicated by, but is not limited to,
extreme anxiety, depression, withdrawal, or negative aggressive behavior toward self or others,
and there are no reasonable means available by which the minor's emotiona health may be
protected without removing the minor from the custody of his parent;

(c) the minor or another minor residing in the same household has been physically or
sexually abused, or is deemed to be at substantial risk of being physically or sexually abused, by
a parent, amember of the parent's household, or other person known to the parent. If a parent has
received actual notice that physical or sexual abuse by a person known to the parent has occurred,
and there is evidence that the parent has allowed the child to be in the physical presence of the
alleged abuser, that fact constitutes prima facie evidence that the child is at substantial risk of
being physicaly or sexually abused;

(d) the parent is unwilling to have physical custody of the child;

(e) the minor has been left without any provision for his support;

(f) aparent who has been incarcerated or institutionalized has not or cannot arrange for
safe and appropriate care for the minor;

(g) arelative or other adult custodian with whom the minor has been left by the parent is
unwilling or unable to provide care or support for the minor, the whereabouts of the parent are
unknown, and reasonable efforts to locate him have been unsuccessful;

(h) the minor isinimmediate need of medical care;

(i) the physical environment or the fact that the child is left unattended poses a threat to
the child's health or safety;

() the minor or another minor residing in the same household has been neglected;

(k) the parent, or an adult residing in the same household as the parent, has been charged
or arrested pursuant to Title 58, Chapter 37d, Clandestine Drug Lab Act, and any clandestine
laboratory operation, as defined in Section 58-37d-3, was located in the residence or on the
property where the child resided; [of]

(1) the parent has been convicted of violating Subsection 58-37-8(1)(a)(ii) or (iii); or

-13-
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[(D] (m) the child's welfare is otherwise endangered.

(9) (&8 The court shall also make a determination on the record as to whether reasonable
efforts were made to prevent or eliminate the need for removal of the minor from his home and
whether there are available services that would prevent the need for continued removal. If the
court finds that the minor can be safely returned to the custody of his parent or guardian through
the provision of those services, it shall place the minor with his parent or guardian and order that
those services be provided by the division.

(b) In making that determination, and in ordering and providing services, the child's hedlth,
safety, and welfare shal be the paramount concern, in accordance with federal law.

(10) Wherethe divison'sfirst contact with the family occurred during an emergency
situation in which the child could not safely remain at home, the court shall make a finding that
any lack of preplacement preventive efforts was appropriate.

(11) In cases where actual sexual abuse or abandonment, or serious physical abuse or
neglect are involved, neither the division nor the court has any duty to make "reasonable efforts’
or to, in any other way, attempt to maintain a child in his home, return a child to his home, provide
reunification services, or attempt to rehabilitate the offending parent or parents.

(12) The court may not order continued removal of a minor solely on the basis of
educational neglect as described in Subsection 78-3a-103(1)(q)(ii).

(13) (&) Whenever a court orders continued removal of a minor under this section, it shall
state the facts on which that decision is based.

(b) 1f no continued removal is ordered and the minor is returned home, the court shall state
the facts on which that decision is based.

(14) If the court finds that continued removal and temporary custody is necessary for the
protection of a child because harm may result to the child if he were returned home, it shall order
continued removal regardless of any error in theinitial removal of the child, or the faillure of a
party to comply with notice provisions, or any other procedura requirement of this chapter or Title
62A, Chapter 4a, Child and Family Services.

Section 10. Section 78-3a-307 is amended to read:

78-3a-307. Shelter hearing -- Placement with a noncustodial parent or relative --
DCFS custody.

(2) (8 At the shelter hearing, when the court orders that a child be removed from the

-14 -



431
432
433
434
435
436
437
438
439
440
441
442
443

445
446
447
448
449
450
451
452
453
454
455
456
457
458
459
460
461

02-12-99 7:32 AM SB. 191

custody of his parent in accordance with the requirements of Section 78-3a-306, the court shall
first determine whether there is another natural parent as defined in Subsection (b), with whom the
child was not residing at the time the events or conditions that brought him within the court's
jurisdiction occurred, who desires to assume custody of the child. If that parent requests custody,
the court shall place the minor with that parent unlessiit finds that the placement would be unsafe
or otherwise detrimental to the child. The provisions of this Subsection (1) are limited by the
provisions of Subsection (8)(b).

(b) Notwithstanding the provisions of Section 78-3a-103, for purposes of this section
"natural parent” includes only abiological or adoptive mother, an adoptive father, or a biological
father who was married to the child's biological mother at the time the child was conceived or
born, or who has strictly complied with the provisions of Section 78-30-4.14 prior to removal of
the child or voluntary surrender of the child by the custodial parent. This definition applies
regardless of whether the child has been or will be placed with adoptive parents or whether
adoption has been or will be considered as along term goal for the child.

(c) (i) The court shall make a specific finding regarding the fitness of that parent to assume
custody, and the safety and appropriateness of the placement.

(i) The court shall, at aminimum, order the division to visit the parent's home, perform
criminal background checks described in Sections 78-3a-307.1 and 62A-4a-202.4, and check the
division's management information system for any previous reports of abuse or neglect received
by the division regarding the parent at issue.

(iif) The court may order the Division of Child and Family Services to conduct any further
investigation regarding the safety and appropriateness of the placement.

(iv) Thedivision shall report its findings in writing to the court.

(v) The court may place the child in the temporary custody of the division, pending its
determination regarding that placement.

(2) If the court orders placement with a parent under Subsection (1), the child and the
parent are under the continuing jurisdiction of the court. The court may order that the parent
assume custody subject to the supervision of the court, and order that services be provided to the
parent from whose custody the child was removed, the parent who has assumed custody, or both.
The court may also provide for reasonable visitation with the parent from whose custody the child
was removed, if that isin the best interest of the child. The court's order shall be periodically
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reviewed to determine whether:

() placement with the parent continues to be in the child's best interest;

(b) the child should be returned to the original custodia parent;

(c) the child should be placed with arelative, pursuant to Subsection (5); or

(d) the child should be placed in the custody of the division.

(3) Thetime limitations described in Section 78-3a-311 with regard to reunification
efforts, apply to children placed with a previously noncustodia parent in accordance with
Subsection (1).

(4) Lega custody of the child is not affected by an order entered under Subsection (1) or
(2). In order to affect a previous court order regarding legal custody, the party must petition that
court for modification of the order.

(5) (@ If, at the time of the shelter hearing, a child is removed from the custody of his
parent and is not placed in the custody of his other parent, the court shall, at that time, determine
whether there is arelative who is able and willing to care for the child. The court may order the
Division of Child and Family Services to conduct a reasonable search to determine whether there
are relatives of the child who are willing and appropriate, in accordance with the requirements of
this part and Title 62A, Chapter 4a, Part 2, Child Welfare Services, for placement of the child. The
child may be placed in the temporary custody of the division pending that determination. This
section may not be construed as a guarantee that an identified relative will receive custody of the
child. However, preferential consideration may be given to arelative's request for placement of
the child, if it isin the best interest of the child, and the provisions of this section are satisfied.

(b) (i) If awilling relative isidentified pursuant to Subsection (5)(a), the court shall make
a specific finding regarding the fitness of that relative to assume custody, and the safety and
appropriateness of placement with that relative. In order to be considered a "willing relative”
under this section, the relative shall be willing to cooperate if the child's permanency goa is
reunification with his parent or parents, and be willing to adopt or take permanent custody of the
child if that is determined to be in the best interest of the child.

(i) The court shall, at aminimum, order the division to conduct criminal background
checks described in Sections 78-3a-307.1 and 62A-4a-202.4, visit the relative's home, check the
division's management information system for any previous reports of abuse or neglect regarding
the relative at issue, report its findings in writing to the court, and provide sufficient information
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so that the court may determine whether:

(A) therelative has any history of abusive or neglectful behavior toward other children that
may indicate or present a danger to this child;

(B) the child is comfortable with the relative;

(C) therelative recognizes the parent's history of abuse and is determined to protect the
child;

(D) therelative is strong enough to resist inappropriate requests by the parent for access
to the child, in accordance with court orders,

(E) therelativeis committed to caring for the child as long as necessary; and

(F) therelative can provide a secure and stable environment for the child.

(iif) The court may order the Division of Child and Family Services to conduct any further
investigation regarding the safety and appropriateness of the placement.

(c) The court may place the child in the temporary custody of the division, pending the
division's investigation pursuant to Subsection (5)(b), and the court's determination regarding that
placement. The court shall ultimately base its determination regarding placement [with-atetative]
on the best interest of the child.

(d) For purposes of this section, "relative’ means an adult who is a grandparent, great
grandparent, aunt, great aunt, uncle, great uncle, or sibling of the child.

(6) (8 When the court vests physical custody of a child with arelative pursuant to
Subsection (5), it shall order that the relative assume custody subject to the continuing supervision
of the court, and shall order that any necessary services be provided to the minor and the relative.
That child is not within the temporary custody or custody of the Division of Child and Family
Services. The child and any relative with whom the child is placed are under the continuing
jurisdiction of the court. The court may enter any order that it considers necessary for the
protection and best interest of the child.

(b) (i) Placement with arelative pursuant to Subsection (5) shall be periodically reviewed
by the court, no less often than every six months, to determine whether:

(A) placement with the relative continues to be in the child's best interest;

(B) the child should be returned home; or

(C) the child should be placed in the custody of the division.

(i) No later than 12 months after placement with a relative the court shall schedule a
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hearing for the purpose of entering a permanent order in accordance with the best interest of the
child.

(iii) Thetime limitations described in Section 78-3a-311, with regard to reunification
efforts, apply to children placed with arelative pursuant to Subsection (5).

(7) When the court orders that a child be removed from the custody of his parent and does
not vest custody in another parent or relative under this section, the court shall order that the child
be placed in the temporary custody of the Division of Child and Family Services, to proceed to
adjudication and disposition and to be provided with care and services in accordance with this
chapter and Title 62A, Chapter 4a, Child and Family Services.

(8) (a) (i) Any preferential consideration that arelative may be initialy granted pursuant
to Subsection (5) expires 30 days from the date of the shelter hearing. After that time period has
expired, arelative who has not obtained custody or asserted an interest in a child, may not be
granted preferential consideration by the division or the court.

(ii) The division may not circumvent this required limitation on preferential consideration

for relatives by:

(A) asserting that a relative placement should be considered to be in the best interest of

the child based solely on a biological or marriage relationship to the child or the child's family; or

(B) granting special or unique consideration for the relative based solely on a relationship

to the child or the child's biological family by blood or marriage.

(b) When a period of 30 days from the date of the shelter hearing has expired, the
preferential consideration which may initially be granted to a natural parent in accordance with
Subsection (1), islimited. After that time the court shall base its custody decision on the best
interest of the child.

Section 11. Section 78-3a-313.5 is amended to read:

78-3a-313.5. Mandatory petition for termination of parental rights.

(1) For purposes of this section, "abandoned infant” means a child who is 12 months of
age or younger whose parent or parents:

(a) dthough having legal custody of the child, fail to maintain physical custody of the child
without making arrangements for the care of the child;

(b) havefailed to maintain physical custody, and have failed to exhibit the normal interest
of anatural parent without just cause; or
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(c) areunwilling to have physical custody of the child.

(2) Except as provided in Subsection (3), notwithstanding any other provision of this
chapter or of Title 62A, Chapter 4a, Child and Family Services, the division shal file a petition
for termination of parental rights with regard to:

() an abandoned infant; [of]

(b) achild who has been in the custody of the division for 15 of the most recent 22 months;

[{b)] (c) aparent, whenever a court has determined that the parent has:

(i) committed murder or child abuse homicide of another child of that parent;

(i) committed mandaughter of another child of that parent;

(i) aided, abetted, attempted, conspired, or solicited to commit murder, child abuse
homicide, or mandaughter against another child of that parent; or

(iv) committed afelony assault or abuse that has resulted in serious physical injury to
another child of that parent, or to the other parent of that child.

(3) If any party other than the division files a petition for termination of parental rights
based on any of the grounds described in Subsection (2), the division shall seek to bejoined asa
party to that petition.

[(3)] (4) Thedivision isnot required to file a petition for termination of parenta rights
under Subsection (2), or seek to be joined in a petition filed by another party pursuant to
Subsection (3), if:

(&) thechildisbeing cared for by arelative;

(b) thedivision has:

(1) documented in the child's treatment plan a compelling reason for determining that filing
a petition for termination of parenta rightsis not in the child's best interest; and

(i) made that treatment plan available to the court for its review; or

(c) (i) the court has previously determined, in accordance with the provisions and
[imitations of Sections 62A-4a-201, 62A-4a-203, 78-3a-306, and 78-3a-311, that reasonable efforts
to reunify the child with his parent or parents were required; and

(i) thedivision has not provided, within the time period specified in the treatment plan,
services that had been determined to be necessary for the safe return of the child.
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L egidlative Review Note
asof 2-10-99 7:00 AM

A limited legal review of thislegidation raises no obvious constitutional or statutory concerns.

Office of L egidative Research and General Counsel
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