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TELEPHONE SOLICITATION REGULATION
2000 GENERAL SESSION
STATE OF UTAH
Sponsor: Evan L. Olsen

AN ACT RELATING TO CONSUMER PROTECTION; RECODIFYING AND AMENDING
THE PROVISIONS OF THE TELEPHONE AND FACSIMILE SOLICITATION ACT AND THE
TELEPHONE FRAUD PREVENTION ACT; CREATING A STATE-RUN "DO NOT CALL
LIST"; PROVIDING FOR ADMINISTRATIVE, CIVIL, AND CRIMINAL PENALTIES; AND
PROVIDING A PRIVATE RIGHT OF ACTION.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

54-8b-18, as enacted by Chapter 113, Laws of Utah 1999
ENACTS:

13-26a-101, Utah Code Annotated 1953

13-26a-102, Utah Code Annotated 1953

13-26a-103, Utah Code Annotated 1953

13-26a-104, Utah Code Annotated 1953

13-26a-105, Utah Code Annotated 1953

13-26a-106, Utah Code Annotated 1953

13-26a-107, Utah Code Annotated 1953

13-26a-108, Utah Code Annotated 1953

13-26a-109, Utah Code Annotated 1953

13-26a-110, Utah Code Annotated 1953

13-26a-111, Utah Code Annotated 1953

13-26a-112, Utah Code Annotated 1953

13-26a-113, Utah Code Annotated 1953

13-26a-114, Utah Code Annotated 1953
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28 REPEALS

29 13-25a-101, as enacted by Chapter 26, Laws of Utah 1996

30 13-25a-102, as last amended by Chapter 77, Laws of Utah 1998

31 13-25a-103, as last amended by Chapter 77, Laws of Utah 1998

32 13-25a-104, as enacted by Chapter 26, Laws of Utah 1996

33 13-25a-105, as enacted by Chapter 26, Laws of Utah 1996

34 13-25a-106, as enacted by Chapter 26, Laws of Utah 1996

35 13-25a-107, as enacted by Chapter 26, Laws of Utah 1996

36 13-26-1, as enacted by Chapter 154, Laws of Utah 1990

37 13-26-2, as last amended by Chapter 92, Laws of Utah 1997

38 13-26-3, as last amended by Chapter 124, Laws of Utah 1999

39 13-26-4, as last amended by Chapter 170, Laws of Utah 1996

40 13-26-5, as last amended by Chapter 189, Laws of Utah 1994

41 13-26-8, as last amended by Chapter 26, Laws of Utah 1995

42 13-26-10, as enacted by Chapter 184, Laws of Utah 1991

43 13-26-11, as last amended by Chapter 77, Laws of Utah 1998

44  Beit enacted by the Legislature of the state of Utah:

45 Section 1. Section 13-26a-101 is enacted to read:

46 CHAPTER 26a. TELECOMMUNICATIONSSOLICITATION ACT
47 13-26a-101. Title.

48 This chapter is known as the "Telecommunications Solicitation Act.”

49 Section 2. Section 13-26a-102 is enacted to read:

50 13-26a-102. Definitions.

51 As used in this chapter:

52 (1) "Advertisement" means materia offering for sale, or advertising the availability or
53  quality of, any property, goods, or services.

54 (2) (@) "Automated telephone dialing system” means equipment used to:
55 () storeor produce telephone numbers;

56 (i) call astored or produced number; and

57 (iii) connect the number called with a recorded message or artificial voice.
58 (b) "Automated telephone dialing system" does not include equipment used with a burglar




59
60
61
62
63

65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83

85
86
87
88
89

01-12-00 11:22 AM H.B. 45

darm system, voice messaging system, fire dlarm system, or other system used in an emergency

involving the immediate health or safety of a person.

(3) "Continuity plan" means a shipment, with the prior express consent of the buyer, at

reqular intervals of similar specia-interest products. A continuity plan is distinguished from a

subscription arrangement by the absence of a binding commitment period or purchase amount.

(4) "Division" means the Division of Consumer Protection.

(5) "Do not call list" means the registry maintained by the division under Section
13-26a-105.
(6) "Email" means the process or act of:

(a) scanning or encoding text or images for conversion into electronic signals for

transmission; or

(b) receiving electronic signals and reproducing them as a duplicate of the original text or

image.

(7) "Established business relationship” means a relationship that:

(a) isbased on inquiry, application, purchase, or transaction regarding products or services
offered;

(b) isformed by avoluntary two-way communication between a person making a

telephone solicitation and a person to whom a telephone solicitation is made; and

(c) has not been terminated by either party.

(8) "Facsimile machine' means equipment used for:

(a) scanning or encoding text or images for conversion into electronic signals for

transmission; or

(b) receiving electronic signals and reproducing them as a duplicate of the original text or

image.
(9) "Fictitious personal name" means a name other than an individual's legal name.

(10) "Materia statement” or "material fact" means information that a person of ordinary

intelligence or prudence would consider important in deciding whether or not to accept an offer

extended through a telephone solicitation.

(11) "Negative response’ means a statement from a party stating the party does not wish

to listen to the sales presentation or participate in the solicitation presented in the telephone call.

(12) "Premium" means a qift, bonus, prize, award, certificate, or other document by which
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90 aprospective purchaser is given aright, chance, or privilege to purchase or receive goods or

91 services as an inducement to a prospective purchaser to purchase other goods or services.

92 (13) "Teephone cal" means a voice, written, or other message of communication

93 facilitated and accomplished by means of éectronic transmission, including calls made by use of

94  an automated telephone dialing system, facsimile or email.
95 (14) (a) "Telephone solicitation”, "sale," "salling," or "solicitation of sale', whether
96 directed to aresidence or business, means the initiation of atelephone call or message, including

97 cdls made by use of an automated telephone dialing system, facsimile, or email:

98 (i) for the purpose of:

99 (A) encouraging the purchase or rental of, or investment in, property, goods, or services,

100 tangible or intangible;

101 (B) soliciting asale of or extension of credit for property or services to the person called;
102 (C) soliciting information that will be used for:

103 (1) thedirect solicitation of a sale of property or services to the person called; or

104 (11) an extension of credit to the person called for a sale of property or services; or

105 (D) soliciting a charitable donation involving the exchange of any premium, prize, gift,

106  ticket, subscription, or other benefit in connection with any appeal made for a charitable purpose;
107 and

108 (i) in which:

109 (A) (1) the seller solicits the sale over the telephone;

110 (11) the purchaser's agreement to purchase is made over the telephone; and

111 (111) the purchaser, over the telephone, pays for or agrees to commit to payment for goods

112  or services prior to or upon receipt by the purchaser of the goods or services;

113 (B) the solicitor, not exempt under this chapter, induces a prospective purchaser over the

114 telephone, to make and kegp an appointment that directly results in the purchase of goods or

115 services by the purchaser that would not have occurred without the telephone solicitation by the

116  solicitor;

117 (C) the sdller offers or promises a premium to a prospective purchaser if:

118 (1) the seller induces the prospective purchaser to initiate a telephone contact with the

119 telephone soliciting business; and
120 (11) the resulting solicitation meets the requirements of Subsection (14)(a)(i); or
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(D) the solicitor solicits a charitable donation involving the exchange of any premium,

prize, qift, ticket, subscription, or other benefit in connection with any appeal made for a charitable

purpose by an organization that is not otherwise exempt under this chapter.

(b) A solicitation of sale or telephone solicitation is considered complete when made,

whether or not the person receiving the solicitation agrees to the sale or to make a charitable

donation.
(15) "Telephone soliciting business' means a sole proprietorship, partnership, limited

liability company, corporation, or other association of individuals engaged in a common effort to

solicit sales regulated under this chapter.

(16) "Teephone solicitor" or "solicitor" means any natural person, firm, organization,

partnership, association, limited liability company, corporation, or other entity that makes, places,

or receives telephone calls, including calls made by use of an automated tel ephone dialing system,

facsamile, or email, for the purpose of salling or solicitation of sales as defined in Subsection (14),

whether the calls originate in Utah or are received in Utah.

(17) "Unsolicited telephone cal" means a telephone call, including calls made by use of

an automated telephone dialing system, facsimile, or email, for a commercial purpose or to seek

afinancial donation other than a call made:

() in response to an express request of the person called:

(b) primarily in connection with an existing debt or contract, payment or performance of

which has not been completed at the time of the call; or

(c) to any person with whom the telephone solicitor has an existing business relationship.
Section 3. Section 13-26a-103 is enacted to read:

13-26a-103. Registration and bond required -- Subscription to do not call list.

(1) (&) Each telephone soliciting business engaging in telephone solicitation or salesin this

state shall register annually with the division prior to doing or continuing to do businessin this
state.

(b) The registration form shall designate an agent residing in this state who is authorized

by the telephone soliciting business to receive service of processin any action brought by this state

or aresident of this state.

(c) If atdephone soliciting business fails to designate an agent to receive service or fails

to appoint a successor to the agent, the business' application for an initial or renewal registration
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shall be denied, and any current registration shall be suspended until an agent is designated.

(2) The divison may impose an annual registration fee set pursuant to Section 63-38-3.2.

(3) (&) Each telephone soliciting business engaging in telephone solicitation or salesin this

state shall obtain and maintain the following security:

(i) aperformance bond issued by a surety authorized to transact surety business in this

state;

(ii) anirrevocable letter of credit issued by afinancial institution authorized to do business
in this state; or

(iii) acertificate of deposit held in this state in a depository institution requlated by the

Department of Financial I nstitutions.
(b) The bond, letter of credit, or certificate of deposit shall be payable to the division for
the benefit of any consumer who incurs damages as the result of any telephone solicitation or sales

violation of this chapter.

(c) Thedivision may recover from the bond, letter of credit, or certificate of deposit

investigative costs, attorneys fees, and other costs of collecting and distributing funds under this

section and the costs of promoting consumer education, but only if the consumer has first

recovered full damages.

(d) A telephone soliciting business shall keep a bond, certificate of deposit, or letter of

credit in force for one year after it notifies the division in writing that it has ceased all activities

regulated by this chapter.

(e) The amount to be posted in the form of abond, irrevocable letter of credit, or certificate

of deposit shall be set at areasonable level in relation to the individual circumstances of the

telephone saliciting business by the director of the division and shall not exceed:

(i) $50,000 if neither the telephone soliciting business nor any affiliated person has been

found in an administrative, civil, or criminal proceeding to have violated this chapter within three

vears of the date of application; or

(i) $75,000 if the telephone soliciting business or any affiliated person has been found in

an administrative, civil, or criminal proceeding to have violated this chapter within three years of

the date of application.

(f) For purposes of Subsection (3)(e) an "affiliated person” means a current contractor,

director, employee, officer, owner, or partner of the telephone soliciting business.
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(4) Thedivision may establish by rule the registration requirements for tel ephone soliciting

businesses in accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act.

(5) Each telephone solicitation business registered under this section shall maintain a
current subscription to the do not call list created in Section 13-26a-105.

(6) Thedivision director may revoke aregistration under this section for any violation of
this chapter.

(7) An administrative proceeding conducted by the division under this chapter shall
comply with the requirements of Title 63, Chapter 46b, Administrative Procedures Act.

Section 4. Section 13-26a-104 is enacted to read:

13-26a-104. Exemptions from registration.

(1) The following, while subject to all other sections of this chapter, are exempt from the

reqgistration and bonding requirements of Section 13-26a-103:

(a) abroker, agent, dedler, or sales professional licensed under the licensure laws of this

state, when soliciting sales within the scope of his license;
(b) the solicitation of sales by:
(i) apublic utility that is regulated under Title 54, Public Utilities, or by an affiliate of the

utility;

(ii) anewspaper of generd circulation;

(iii) asolicitation of sdles made by a broadcaster licensed by any state or federal authority;
or

(iv) anonprofit organization if no part of the net earnings from the sale inures to the

benefit of any member, officer, trustee, or serving board member of the organization, or individual,

or family member of an individual, holding a position of authority or trust in the organization;

(c) the solicitation of any depository institution as defined in Section 7-1-103, a subsidiary

of adepository institution, personal property broker, securities broker, investment adviser,

consumer finance lender, or insurer subject to requlation by an official agency of this state or the
United States;
(d) the solicitation of a contract for the maintenance or repair of goods previously

purchased from the person:

(i) who is making the solicitation; or

(ii) on whose behalf the solicitation is made:
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(e) the solicitation of previous customers of the business on whose behalf the call is made

if the person making the call:

(i) does not offer any premium in conjunction with a sale or offer;

(ii) isnot salling an investment or an opportunity for an investment that is not reqistered

with any state or federal authority; and

(iii) isnot regularly engaged in telephone sales;

(f) the solicitation of asdethat is an isolated transaction and not done in the course of a

pattern of repeated transactions of alike nature;

(q) the solicitation of a person by aretail business establishment that has been in operation

for at least five years in Utah under the same name as that used in connection with telemarketing

if both of the following occur on a continuing basis:

(i) products are displayed and offered for sale at the place of business, or services are

offered for sale and provided at the place of business; and

(ii) amajority of the sdller's business involves the buyer obtaining the products or services

at the seller's place of business; and

(h) atelephone marketing service company that provides telemarketing sales services

under contract to sellersif:

(i) it has been doing business reqularly with customers in Utah for at least five years under

the same business name and with its principal office in the same location;

(ii) at least 75% of its contracts are performed on behalf of persons exempted from

reqgistration under this chapter; and

(iii) neither the company nor its principals have been enjoined from doing business or

subjected to criminal actions for their business activities in this or any other state.

(2) The person claiming an exemption under this section has the burden of proving that

the person is entitled to the exemption.

Section 5. Section 13-26a-105 is enacted to read:

13-26a-105. Do not call list.

(1) Thedivision shall:

(a) no later than July 1, 2000, establish and thereafter maintain a registry of telephone
numbers of persons who do not wish to receive telephone solicitations;

(b) update the do not call list at least once every three months;
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(c) make rules pursuant to Title 63, Chapter 46a, Utah Administrative Rulemaking Act,
to establish the methods by which telephone numbers can be added to and deleted from the do not
cdl list; and

(d) promote and publicize the do not call list as appropriate.

(2) No fee shall be charged to add or remove any telephone number on the do not call list.
(3) If, pursuant to 47 U.S.C. Section 227(c)(3), the Federal Communications Commission
establishes a single national reqgistry of telephone numbers of subscribers who do not wish to

receive telephone solicitations, the division shall include in the do not call list that part of the
national registry that relates to this state.

(4) (a) Upon request, the division shall make updated copies of the do not call list available
for ayearly subscription fee of $500.

(b) The yearly subscription fee shall be waived if:

(i) the organization requesting the do not call list is exempt from taxation under section
501(c)(3) or section 501(c)(6) of the Internal Revenue Code; or
(ii) payment of the subscription fee would unduly burden, as defined by rule by the

division, the ability of the person requesting the do not call list to conduct business or otherwise

operate within this state.
Section 6. Section 13-26a-106 is enacted to read:
13-26a-106. Prohibited conduct for telephone solicitations.
(1) It isunlawful for any person:

() to solicit prospective purchasers on behalf of atelephone soliciting business that is not

registered with the division or exempt from registration under this chapter:

(b) to use afictitious personal nhame in connection with a telephone solicitation;

(c) to make or cause to be made any untrue material statement, or fail to disclose a material

fact necessary to make any statement made not misleading, whether in connection with a telephone

solicitation or afiling with the division:;

(d) to make or authorize the making of any misrepresentation about its compliance with

this chapter to any prospective or actual purchaser;

(e) to fail to refund within 30 days any amount due a purchaser who exercises the right to
cancel under Section 13-26a-110;
(f) to make atelephone solicitation to a residential or business telephone before 9 am. or
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after 8 p.m. loca time unless prior express consent is given to call at adifferent time;

(q) to make, or knowingly allow to be made, a telephone solicitation to any telephone

number that is included on the most recent version of the do not call list which is available to the

public at the time of the solicitation;

(h) tofail to advise a purchaser at the time any solicitation is made of the purchaser's right
to cancel the sale under Section 13-26a-110; or
(i) to usethe do not call list for any purpose other than to comply with the provision of this

chapter.
(2) It isunlawful for any telephone soliciting business whether required to be registered

under this chapter or exempt from reqistration:

(a) to cause or permit any solicitor to violate any provision of this chapter; or

(b) to use inmates in telephone soliciting operations where inmates have access to personal

data about an individual sufficient to physically locate or contact that individual, such as names,

addresses, telephone numbers, Social Security numbers, credit card information, or physical

descriptions.
(3) _Any teephone solicitor who makes an unsolicited tel ephone call to a telephone number

shall:
(a) identify themsalves;
(b) identify the business on whose behaf the person is saliciting;

(c) identify the purpose of the call promptly upon making contact by telephone with the

person who is the object of the telephone solicitation;

(d) discontinue the solicitation if the person being solicited gives a negative response at

any time during the telephone call; and

(e) hang up the phone, or in the case of an automated telephone dialing system operator,

disconnect the automated telephone dialing system from the telephone line within 25 seconds of

the termination of the call by the person being called.

(4) A telephone solicitor may not withhold the display of the telephone solicitor's

telephone number from a caller identification service when that number is being used for

telemarketing purposes and when the telephone solicitor's service or equipment is capable of

alowing the display of the number.

(5) A person may not make or authorize a telephone solicitation in violation of Title 47

-10-
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U.S.C. 227 or other applicable state or federal law.
Section 7. Section 13-26a-107 is enacted to read:
13-26a-107. Prohibited conduct for automated telephone dialing system solicitations.

(1) Except as provided in Subsection (2), a person may not operate or authorize the

operation of an automated telephone dialing system to make a telephone solicitation.

(2) A person may operate an automated telephone dialing system if acal is made:

(a) with the prior express consent of the person who is called agreeing to receive a

telephone solicitation from a specific solicitor; or

(b) to aperson with whom the solicitor has an established business relationship.
Section 8. Section 13-26a-108 is enacted to read:
13-26a-108. Prohibited conduct for facsimile solicitations.

(1) Except as provided in Subsection (2), a person may not operate or authorize the

operation of afacsimile machine to send an advertisement or otherwise solicit asae as defined in

this chapter.
(2) A person may operate afacsmile machine to send an advertisement or solicitation if

the advertisement solicitation is sent:

(a) with the prior express consent of the person who receives the facsimile agreeing to

receive the facsimile from a specific solicitor; or

(b) to aperson with whom the solicitor has an established business relationship.

(3) A person may not send or authorize the sending of an advertisement or solicitation by
facamilein violation of Title 47 U.S.C. 227 or other applicable state or federal |aw.

Section 9. Section 13-26a-109 is enacted to read:

13-26a-109. Prohibited conduct for email solicitations.

(1) Except as provided in Subsection (2), a person may not send or authorize transmission

of unsolicited email to send an advertisement or otherwise solicit a sale as defined in this chapter.

(2) A person may send or authorize transmission of unsolicited email if the solicitation is

made:
(a) with the prior express consent of the person who receives the email agreeing to receive

the same from a specific solicitor; or

(b) to aperson with whom the solicitor has an established business relationship.

(3) A person may not send or authorize an email in violation of Title 47 U.S.C. 227 or

-11-
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other applicable state or federal law.
Section 10. Section 13-26a-110 is enacted to read:
13-26a-110. Right of recission -- Cancellation.
(1) (a) In addition to any right to otherwise revoke an offer, a person making a purchase

from a telephone soliciting business, may cancdl the sale at any time up to midnight of the third

business day after the date of the transaction or receipt of the merchandise or premium, whichever

is later, provided the solicitor advises the purchaser of his cancellation rights under this chapter

a the time any solicitation is made.

(b) If the solicitor fails to orally advise a purchaser of the right to cancel under this section

at the time of any solicitation, the purchaser's right to cancel shall be extended to 90 days.

(c) If the solicitor fails to orally advise a purchaser of his true name, tel ephone number,

and complete street address at the time of any solicitation, the purchaser may cancel the sale at any

time.
(2) (a) Sales shall be canceled by mailing a notice of cancellation to the telephone
solicitor's correct street address, postage prepaid.

(b) If the telephone solicitor provided no correct street address, cancellation can be

accomplished by sending a notice of cancellation to the division's offices, postage prepaid.

(3) (a) If acancellation involves durable goods, as defined by rule by the division, the

purchaser shall return the durable goods to the seller.

(b) If acancellation involves expendable goods, as defined by rule by the division, the

purchaser shall return any unused portion of those goods to the seller.

(c) A reasonable attempt shall be made to return goods to the solicitor's correct street

address within seven days of exercising the right to cancel, providing the solicitor has provided

the purchaser with the address. |If the solicitor has failed to give a correct address, no return is

required to qualify for afull refund of the purchase price.

(d) If the purchaser has used any portion of the services or goods purchased, the solicitor

or telephone soliciting business shall receive areasonable allowance for value given. This

alowance may be deducted from any refund due the purchaser.

(e) A solicitor shal be jointly and severally liable with the tel ephone soliciting business

for any refund amount due following the cancellation of a sale made by the solicitor.

(4) For the purposes of this section, "business day" does not include Sunday or a federal

-12-
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or state holiday, whether or not the soliciting business is customarily open for the transaction of

business on that day.
Section 11. Section 13-26a-111 is enacted to read:
13-26a-111. Enforcement -- Penalties.
(1) Thedivision shal investigate complaints and assess administrative fines for violations

of this chapter.
(2) Any person who violates this chapter is subject to:

(a) an administrative cease and desist order; and

(b) an administrative fine of not less than $100 or more than $2,000 for each separate

violation of this chapter.

(3) All administrative fines collected under this chapter shall be deposited in the Consumer
Protection Education and Training Fund created in Section 13-2-8.
(4) (a) Upon referral from the division, the attorney general or any district or county

attorney may:
(i) bring an action for temporary or permanent injunctive or other relief in any court of

competent jurisdiction for any violation of this chapter; or

(ii) bring an action in any court of competent jurisdiction for the collection of penalties
authorized under Subsection (5).
(b) The court may, upon entry of final judgment in an action brought under Subsection

(4)(a), award restitution when appropriate to any person suffering loss because of a violation of

this part if proof of lossis submitted to the satisfaction of the court.

(5) Any telephone soliciting business or any person associated with a telephone saliciting

business, including but not limited to solicitors, salespersons, agents, representatives of a solicitor,

or independent contractors, who violates any provision of this chapter shall be subject to a civil

penalty in a court of competent jurisdiction not exceeding $2,000 for each unlawful transaction.

(6) (&) Any telephone soliciting business or any person associated with a telephone

soliciting business, including but not limited to solicitors, salespersons, agents, representatives of

asolicitor, or independent contractor, who violates this chapter as afirst offenseis quilty of aclass

B misdemeanor.

(b) In the case of a second offense, the person is quilty of aclass A misdemeanor.

(c) Inthe case of three or more offenses, the person is quilty of athird degree felony.

-13-
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Section 12. Section 13-26a-112 is enacted to read:
13-26a-112. Privateright of action.
(1) In addition to any other remedies, a person may bring an action in any state court of

competent jurisdiction if that person has received a telephone solicitation, facsimile advertisement,

or email that violates this chapter.

(2) In asuit brought under Subsection (1), a person may:

(a) recover the greater of $500 or the amount of the pecuniary loss, if any; and

(b) recover court costs and reasonable attorneys fees as determined by the court.
Section 13. Section 13-26a-113 is enacted to read:
13-26a-113. Incorporation by reference.

The reguirements of Title 47 U.S.C. 227 are incorporated by reference, except as the same

are made more restrictive herein or the context of this chapter makes the same inappropriate or
inapplicable.

Section 14. Section 13-26a-114 is enacted to read:

13-26a-114. Provisionsof chapter not exclusive.

The remedies, duties, prohibitions, and penalties of this chapter are not exclusive and are

in addition to all other causes of action, remedies, and penalties provided by law.
Section 15. Section 54-8b-18 is amended to read:
54-8b-18. Definitions-- Unauthorized change of telecommunications provider --

Unauthorized charges -- Proceduresfor verification -- Penalties -- Authority of commission.

(1) For purposes of this section:

(@ "Agents' includes any person, firm, or corporation representing a telecommunications
corporation for purposes of requesting a change in a subscriber's telecommunications provider, but
does not include a local service provider when executing a request submitted by another service
provider or its agents.

(b) "Freeze" means a directive from a subscriber to retain the provider of public
telecommunications services selected by the subscriber until the subscriber provides authorization
for a change to another provider of public telecommunications services through any means by
which afreeze isimplemented.

(c) "Small commercia subscriber" is aperson or entity conducting a business, agriculture,
or other enterprise in the state having less than five telecommunications lines.
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(d) "Subscriber" means a corporation, person, or government, or a person acting legally
on behalf of a corporation, person, or government who has purchased public telecommunications
services from a telecommunications corporation.

(2) No telecommunications corporation or its agents shall make any change or authorize
a different telecommunications corporation to make any change in the provider of any public
telecommunications service to a subscriber unless it complies, at a minimum, with Subsections
(2)(a) through (e). This Subsection (2) does not apply to a telecommunications corporation that
effectuates a change in service provider pursuant to a change authorization submitted or requested
by another telecommunications corporation.

(8 The telecommunications corporation or its agents shall, at a minimum, inform the
subscriber of the nature, extent, and rates of the service being offered and any charges associated
with the change.

(b) Notwithstanding Section [13-26-4] 13-26a-104, changesin provider of
telecommunication service accomplished through telephone solicitation shall comply with the
[Tetephone Fraud-Preventio —Section -26-2,13-26-8,13-26-10,-and-13-26-11]

requirements of Title 13, Chapter 26a, Telecommunications Solicitation Act, other than those

relating to reqistration.

(c) For sales of residential service or small commercial subscriber service, the
telecommuni cations corporation or its agents shall confirm that the subscriber is aware of any
charges that the subscriber must pay associated with the change and that the subscriber authorizes
the change of provider. The subscriber's authorization to change the provider shall be confirmed
by any one of the following methods:

(i) obtaining the subscriber's written authorization,

(i) having the subscriber's oral authorization verified by an independent third party; or

(i) any means provided by rule of the Federal Communications Commission or the
commission.

(d) If the subscriber is not an individua, an authorization shall be valid only if given by
an authorized representative of the subscriber.

(e) (i) The written authorization to change the provider shall be signed by the subscriber
and shall contain a clear, conspicuous, and unequivocal request by the subscriber for a change of
telecommunications provider.
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(i) A written authorization is not valid if it is presented to the subscriber for signaturein
connection with a sweepstakes, game of chance, or any other means prohibited by commission
rule.

(i) Nothing in this section shall be construed to prohibit any person from offering a
premium, incentive, or athing of value to another as consideration for authorizing a change of
telecommunications service provider, provided that no element of chance or skill is associated with
the offer of the premium, incentive, or thing of value or its receipt.

(3) The confirmation by athird-party verifier shal, a a minimum:

(&) confirm the subscriber's identity with information unique to the customer, unless the
customer refuses to provide identifying information, then that fact shall be noted;

(b) confirm that the subscriber agrees to the requested change in telecommunications
service providers; and

(c) confirm that the subscriber has the authority to select the provider as the provider of
that service.

(4) A third-party verifier shal meet each of the following criteria

() any criteriafor third-party verifiers set by the Federal Communications Commission;

(b) not be directly or indirectly managed, controlled, directed, or owned wholly or in part:

(i) by the telecommunications corporation or its agents that seek to provide the
telecommunications service or by any corporation, firm, or person who directly or indirectly
manages, controls, directs, or owns more than 5% of the telecommunications corporation; or

(i1) by the marketing entity that seeks to market the telecommunications service or by any
corporation, firm, or person who directly or indirectly manages, controls, directs, or owns more
than 5% of the marketing entity;

(c) operate from facilities physically separated from:

(i) those of the telecommunications corporation or its agents that seek to provide the
subscriber's telecommunications service; or

(i) those of the marketing entity that seeks to market a telecommunications service to the
subscriber; and

(d) not derive commissions or compensation based upon the number of change
authorizations verified.

(5) A telecommunications corporation or its agents seeking to verify the change
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authorization shall connect the subscriber to the third-party verifier or arrange for the third-party
verifier to call the subscriber to verify the change authorization.

(6) A third-party verifier that obtains the subscriber's oral verification regarding the change
shall record that verification by obtaining appropriate verification data.

(7) (& The record verifying a subscriber's change of provider shall be available to the
subscriber upon request.

(b) Information obtained from the subscriber through verification may not be used for any
other purpose.

(c) Any intentional unauthorized release of the information in Subsection (7)(b) is grounds
for penalties or other action by the commission or remedies provided by law to the aggrieved
subscriber against the telecommunications corporation, third-party verifier, their agents, or their
employees who are responsible for the violation.

(8 The third-party verification shall occur in the same language as that in which the
change was solicited.

(9) The verification requirements described in this section shall apply to all changesin the
provider of any public telecommunications service.

(10) The commission may promulgate rules.

() necessary to implement this section;

(b) consistent with any rules promulgated by the Federal Communi cations Commission;
and

(c) inanondiscriminatory and competitively neutral manner.

(11) () Each subscriber may elect to require the telecommunications corporation
providing the subscriber's local exchange service to implement a freeze until the subscriber
provides authorization for a change to another provider of public telecommunications services.

(b) Once a subscriber has elected the freeze option under Subsection (11)(a), the
telecommuni cations corporation providing the subscriber's local exchange service may not process
arequest to change the subscriber to another provider of telecommunications services without
prior authorization directly from the subscriber.

(12) (&) Whenever the subscriber's provider of a telecommunications service changes, the
new provider shall:

(i) retain arecord of the verified change authorization consistent with requirements of the
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Federal Communications Commission or rules issued by the commission; and

(i) beresponsible for providing a conspicuous notice of the change within 30 days of the
effective date of the change of service.

(b) At aminimum, the notice in Subsection (12)(a)(ii) shal identify the new provider,
contain a general description of the service and price, and provide information necessary for the
subscriber to have questions answered or to rescind the change.

(13) Any hill shal identify each telecommunications service provider of
telecommunication service for which billing is rendered.

(14) () Any person or provider of telecommunications service inadvertently or knowingly
designating or changing the subscriber's telecommunications service provider in violation of this
section shall refund to the subscriber any amounts required by the rules of the Federal
Communications Commission and the commission.

(b) The unauthorized provider in Subsection (14)(a) additionally shall:

() bear all costs of restoring the customer to the service of the subscriber's original service
provider; and

(i) pay to any other telecommunications provider any fees set by the commission for the
designation or change.

(15) Proceedingsfor violations of this section may be commenced by request for agency
action filed with the commission by a subscriber, a telecommunications corporation, the Division
of Public Utilities, or by the commission on its own mation.

(16) Any telecommunications corporation, its agents, or a third-party verifier who violates
this section or rules adopted to implement this section shall be subject to the provisions of Sections
54-7-23 through 54-7-29.

(17) The commission is granted authority to enforce provisions relating to an unauthorized
telecommunication service provider change in interstate and intrastate telecommunication service
involving telecommunications corporations operating in the state.

Section 16. Repealer.

This act repeals:

Section 13-25a-101, Title.

Section 13-25a-102, Definitions.

Section 13-25a-103, Prohibited conduct for telephone solicitations -- Exceptions.
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Section 13-25a-104, Prohibited conduct for facsimiles -- Exceptions.
Section 13-25a-105, Penalties -- Administrative and criminal.
Section 13-25a-106, Enfor cement.

Section 13-25a-107, Private action.

Section 13-26-1, Short title.

Section 13-26-2, Definitions.

Section 13-26-3, Registration and bond requir ed.

Section 13-26-4, Exemptions from registration.

Section 13-26-5, Right of rescission -- Cancellation.

Section 13-26-8, Penalties.

Section 13-26-10, Provisions of chapter not exclusive.

Section 13-26-11, Prohibited practices.

L egislative Review Note
asof 1-7-00 2:42 PM

A limited legal review of thislegidation raises no obvious constitutional or statutory concerns.

Office of L egidative Research and General Counsel
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