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CHILD PROTECTION AMENDMENTS
2000 GENERAL SESSION
STATE OF UTAH
Sponsor: L. Steven Poulton

AN ACT RELATING TO THE DIVISION OF CHILD AND FAMILY SERVICES; ALLOWING
PRIVATE CONTRACT PROVIDERS ACCESS TO THE DCFS MANAGEMENT
INFORMATION SYSTEM AND INFORMATION REGARDING REPORTS OF CHILD
ABUSE OR NEGLECT; PROVIDING FOR CONFIDENTIALITY REQUIREMENTS;
ALLOWING DCFSTO RELY ON SPECIFIED PRIOR REPORTS OF INVESTIGATION
RATHER THAN CONDUCTING SEPARATE INTERVIEW; AMENDING CHILDREN'S
TRUST ACCOUNT PROVISIONS; AND MAKING TECHNICAL CORRECTIONS.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

62A-4a-116, as last amended by Chapter 164, Laws of Utah 1999

62A-4a-202.3, as last amended by Chapters 13 and 274, Laws of Utah 1998

62A-4a-309, as renumbered and amended by Chapter 260, Laws of Utah 1994

62A-4a-409, as last amended by Chapter 274, Laws of Utah 1998

62A-4a-412, as last amended by Chapters 164 and 377, Laws of Utah 1999
Be it enacted by the Legislature of the state of Utah:

Section 1. Section 62A-4a-116 is amended to read:

62A-4a-116. Management information system -- Requirements.

(1) Thedivision shall develop and implement a management information system that meets
the requirements of this section and the requirements of federal law and regulation.

(2) Withregard to all child welfare cases, the management information system shall:

(&) provide each caseworker with a complete history of each child in his casel oad,
including:

(i) al past action taken by the division with regard to that child and his siblings, the
complete case history and all reports and information in the control or keeping of the division
regarding that child and his siblings;
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(i1) the number of times the child has been in foster care;

(iii) the cumulative period of time the child has been in foster care;

(iv) all reports of abuse or neglect received by the division with regard to that child's parent
or parents, including documentation regarding whether each report was substantiated,
unsubstantiated, or without merit;

(v) the number of times the child's parent or parents have failed any treatment plan; and

(vi) the number of different caseworkers who have been assigned to that child in the past;

(b) contain al key elements of each family's current treatment plan, including the dates and
number of times the plan has been administratively or judicially reviewed, the number of timesthe
parent or parents have failed that treatment plan, and the exact length of time that treatment plan has
been in effect;

(c) aert caseworkers regarding deadlines for completion of and compliance with treatment
plans; and

(d) unlessthe executive director determines that there is good cause for keeping the report
on the system based on standards established by rule, delete any reference to:

(i) areport that iswithout merit if no subsequent report involving the same alleged
perpetrator has occurred within one year; or

(if) areport that is unsubstantiated if no subsequent report involving the same alleged
perpetrator has occurred within ten years.

(3) Withregard to all child protective services cases, the management information system
shall, in addition to the information required in Subsection (2), monitor compliance with the policy
of the division, the laws of this state, and federal law and regulation.

(4) (&8 Thedivision shall develop and maintain a part of the information management system
for licensing purposes, which shall be:

() limited to:

(A) substantiated findings of child abuse or neglect since January 1, 1988, after notice and
an opportunity to challenge has been provided under Section 62A-4a-116.5;

(B) the name of a person who was not sent a notice of agency action under Section
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62A-4a-116.5 because his location was not avail able on the management information system or who
was sent a notice of agency action that was returned to the division as undelivered for the sole
purpose of aerting the division of the need to afford the person an opportunity to challenge the
finding of child abuse or neglect under Section 62A-4a-116.5 before any adverse action, beyond
delaying the person's licensing application to provide an opportunity for challenge, may be taken;

(C) an adjudication of child abuse or neglect by a court of competent jurisdiction if
Subsection 62A-4a-116.5(5) has been met; and

(D) any criminal conviction or guilty plearelated to neglect, physical abuse, or sexua abuse
of any person; and

(if) accessible by:

(A) the Office of Licensing for licensing purposes only;

(B) thedivision:

(I) to screen aperson at the request of the Office of the Guardian Ad Litem Director, created
by Section 78-3a-912, at the time the person seeks a paid or voluntary position with the Office of the
Guardian Ad Litem and each year thereafter that the person remains with the office; and

(I1) to respond to arequest for information from the person who isidentified as a perpetrator
in the report, after advising the person of the screening prohibition in Subsection (4)(d)(iii);

(C) subject to the provisions of Subsection (4)(c), the Bureau of Health Facility Licensure
within the Department of Health only for the purpose of licensing a child care program or provider,
or for determining whether a person associated with a covered health care facility, as defined by the
Department of Health by rule, who provides direct care to a child has a substantiated finding of child
abuse or neglect; and

(D) the department as provided in Subsection (5) and Section 62A-1-118.

(b) For the purpose of Subsection (4)(a), "substantiated":

(i) means afinding that there is areasonable basis to conclude that:

(A) aperson 18 years of age or older committed one or more of the following types of child
abuse or neglect:

() physical abuse;
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(1) sexual abuse;

(1) sexua exploitation;

(1) abandonment;

(V) medical neglect resulting in death, disability, or seriousillness; or

(V1) chronic or severe neglect; and

(B) aperson under the age of 18:

(I caused serious physical injury, as defined in [Seetien] Subsection 76-5-109(1)(d), to
another child which indicates a significant risk to other children; or

(I1) engaged in sexual behavior with or upon another child which indicates a significant risk
to other children; and

(i1) does not include:

(A) the use of reasonable and necessary physical restraint or force by an educator in
accordance with Subsection 53A-11-802(2) or Section 76-2-401; or

(B) aperson's conduct that:

(1) isjustified under Section 76-2-401; or

(I constituted the use of reasonable and necessary physical restraint or force in self-defense
or otherwise appropriate to the circumstances to obtain possession of aweapon or other dangerous
object in the possession or under the control of achild or to protect the child or another person from
physical injury.

(iii) (A) For purposes of Subsection (4)(b)(i)(B), "significant risk" shall be determined in
accordance with risk assessment tools and policies established by the division that focus on age, socia
factors, emotional factors, sexual factors, intellectual factors, family risk factors, and other related
considerations.

(B) Thedivision shall train its child protection workers to apply the risk assessment tools and
policies established under Subsection (4)(b)(iii)(A).

(¢) (i) The Department of Health shall:

(A) designate two persons within the Department of Health to access the licensing part of
the management information system; and



(B) adopt measures to:

(I) protect the security of the licensing part of the management information system; and

(1) strictly limit access to the licensing part of the management information system to those
designated under Subsection (4)(c)(i)(A).

(if) Those designated under Subsection (4)(c)(i)(A) shall receive training from the department
with respect to:

(A) accessing the licensing part of the management information system;

(B) maintaining strict security; and

(C) thecriminal provisionsin Section 62A-4a-412 for the improper release of information.

(iii) Those designated under Subsection (4)(c)(i)(A):

(A) arethe only onesin the Department of Health with the authority to access the licensing
part of the management information system; and

(B) may only access the licensing part of the management information system in accordance
with the provisions of Subsection (4)(a)(ii).

(iv) The Department of Health may obtain information in the possession of the division that
relates to a substantiated finding of abuse or neglect of a person screened under this Subsection
(4)(©).

(d) (i) Information in the licensing part of the management information system is confidential
and may only be used or disclosed as specifically provided in this section, Section 62A-2-121, and
Section 62A-4a-116.5.

(if) No person, unless listed in Subsection (4)(a)(ii), may request another person to obtain or
release areport or any other information in the possession of the division obtained as aresult of the
report that is available under Subsection (4)(a)(ii)(A)(111) to screen for potential perpetrators of child
abuse or neglect.

(iii) A person who requests information knowing that it is a violation of Subsection (4)(d)(ii)
to do so is subject to the criminal penalty in Section 62A-4a-412.

(5) All information contained in the management information system shall be available to the
department upon the approval of the executive director, on a need-to-know basis.
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(6) (2) Thedivision may allow its contract providers to have limited access to the

management information system. The division shall limit that access to information about persons

who are currently receiving services from the specific contract provider.
(b) Each contract provider shall:
(i) take al necessary precautions to safequard the security of the information contained in the

management information system;

(ii) train its employees regarding requirements for confidentiality and the criminal penalties
under Sections 62A-4a-412 and 63-2-801 for improper release of information; and
(iii) _monitor its employees to ensure that they comply with the confidentiality requirements

related to the management information system.

(c) Thedivision shall take reasonable precautions to ensure that its contract providers are

complying with Subsection (6)(b).

[€6)] (7) Thedivision shall take all necessary precautions, including password protection and

other appropriate technological techniques, to prevent unauthorized access to the information
contained in the management information system [shal-be-enerypted].

[€A] (8) (8) Thedivision shall send a certified letter to a person who submitted a report of
child abuse or neglect that is put onto any part of the management information system if the division

determines, at the conclusion of itsinvestigation, that:

(i) thereportisfalse;

(i) itismorelikely than not that the person knew that the report was false at the time the
person submitted the report; and

(iii) the person's address is known or reasonably available.

(b) The letter shall inform the person of:

(i) the determination made under Subsection [(A] (8)(a);

(i) the penalty for submitting false information under Section 76-8-506 and other applicable
laws;

(iii) the obligation of the division to inform law enforcement and the alleged perpetrator:

(A) inthe present instance if an immediate referral isjustified by the facts; or
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(B) if the person submits a subsequent false report involving the same alleged perpetrator or
victim.

(c) (i) Thedivision may inform law enforcement and the alleged perpetrator of areport for
which aletter is required to be sent under Subsection [{A] (8)(a) if animmediate referral isjustified
by the facts.

(if) Thedivision shal inform law enforcement and the alleged perpetrator of areport for
which aletter is required to be sent under Subsection [(7] (8)(a) if thisisthe second letter sent to
the person involving the same alleged perpetrator or victim.

(iii) Thedivision shall determine, in consultation with law enforcement:

(A) theinformation to be given to an alleged perpetrator about a false claim; and

(B) whether good cause exists, as defined by rule, for not informing an alleged perpetrator
about afalse claim.

(d) Nothing in this Subsection [7] (8) may be construed as requiring the division to conduct
an investigation, beyond what is required in Subsection [{A] (8)(a), to determine whether or not a
report isfalse.

Section 2. Section 62A-4a-202.3 is amended to read:

62A-4a-202.3. Investigation -- Substantiation of reports-- Child in protective custody.

(1) When achild istaken into protective custody in accordance with Sections 62A-4a-202.1
and 78-3a-301, the Division of Child and Family Services shall immediately investigate the
circumstances of the minor and the facts surrounding his being taken into protective custody.

(2) Thedivision's post-removal investigation shall include, among other actions necessary to
meet reasonable professiona standards:

(a) asearchfor and review of any records of past reports of abuse or neglect involving the
same child, any sibling or other child residing in that household, and the alleged perpetrator;

(b) with regard to achild who isfive years of age or older, a personal interview with the child
outside of the presence of the alleged perpetrator, conducted in accordance with the requirements of
Subsection [6}] (7);

(c) aninterview with the child's natural parents or other guardian, unless their whereabouts
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are unknown;

(d) aninterview with the person who reported the abuse, unless anonymous;

(e) where possible and appropriate, interviews with other third parties who have had direct
contact with the child, including school personnel and the child's health care provider;

(f) an unscheduled visit to the child's home, unless the division has reasonable cause to

believe
that the reported abuse was committed by a person who does not:

(i) livein the child's home; or

(i) have access to the child; and

(g) if appropriate and indicated in any case alleging physical injury, sexual abuse, or failure
to meet the child's medical needs, a medical examination. That examination shall be obtained no later
than 24 hours after the child was placed in protective custody.

(3) Thedivision may rely on awritten report of a prior interview rather than conducting an

additional interview, if:

(a) law enforcement has previously conducted atimely and thorough investigation regarding

the alleged abuse or neglect and has produced a written report;

(b) that investigation included one or more of the interviews required by Subsection (2); and

(c) thedivision finds that an additional interview is not in the best interest of the child.

[€3}] (4) (&) Thedivision's pre- or post-removal determination of whether areport is
substantiated or unsubstantiated may be based on the child's statements alone.

(b) Inability to identify or locate the perpetrator may not be used by the division asabasis

for determining that areport is unsubstantiated, or for closing the case.

(c) Thedivision may not determine a case to be unsubstantiated or identify a case as
unsubstantiated solely because the perpetrator was an out-of-home perpetrator.

(d) Decisionsregarding whether areport is substantiated, unsubstantiated, or without merit
shall be based on the facts of the case at the time the report was made.

[t%)] (5) Thedivision should maintain protective custody of the child if it finds that one or
more of the following conditions exist:

(@) the minor has no natural parent, guardian, or responsible relative who is able and willing
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to provide safe and appropriate care for the minor;

(b) shelter of the minor is amatter of necessity for the protection of the minor and there are
no reasonable means by which the minor can be protected in his home or the home of aresponsible
relative;

(c) thereissubstantial evidence that the parent or guardian islikely to flee the jurisdiction of
the court; or

(d) the minor has left a previously court ordered placement.

[€5}] (6) () Within 24 hours after receipt of achild into protective custody, excluding
weekends and holidays, the Division of Child and Family Services shall convene a child protection
team to review the circumstances regarding removal of the child from his home, and prepare the
testimony and evidence that will be required of the division at the shelter hearing, in accordance with
Section 78-3a-306.

(b) Members of that team shall include:

(i) the caseworker assigned to the case and the caseworker who made the decision to remove
the child;

(ii) arepresentative of the school or school district in which the child attends school;

(iii) the peace officer who removed the child from the home;

(iv) arepresentative of the appropriate Children's Justice Center, if oneis established within
the county where the child resides;

(v) if appropriate, and known to the division, atherapist or counselor who isfamiliar with
the child's circumstances; and

(vi) any other individuals as determined to be appropriate and necessary by the team
coordinator and chair.

(c) Atthat 24-hour meeting, the division shall have available for review and consideration,
the compl ete child protective services and foster care history of the child and the child's parents and
siblings.

[€6}] (7) After receipt of achild into protective custody and prior to the adjudication hearing,
al investigative interviews with the child that are initiated by the division shall be audio or video
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taped, and the child shall be allowed to have a support person of the child's choice present. That
support person may not be an alleged perpetrator.

[€A] (8) Thedivision shall cooperate with law enforcement investigations regarding the
alleged perpetrator.

[€8)] (9) Thedivision may not close an investigation solely on the grounds that the division
investigator is unable to locate the child, until all reasonable efforts have been made to locate the child
and family members. Those efforts include:

(@) visiting the home at times other than normal work hours;

(b) contacting local schooals,

(c) contacting local, county, and state law enforcement agencies; and

(d) checking public assistance records.

Section 3. Section 62A-4a-309 is amended to read:

62A-4a-309. Children's Trust Account.

(1) Thereshall be arestricted account within the General Fund to be known as the Children's
Trust Account. Thisaccount isfor crediting of contributions from private sources and from
appropriate revenues received under Section 26-2-12.5 for child abuse and neglect prevention
programs described in Section 62A-4a-305.

(2) Money shall be appropriated from the account to the division by the Legislature under
the Utah Budgetary Procedures Act, and shall be drawn upon by the director under the direction of
the board.

(3) The Children's Trust Account may be used only to implement prevention programs
described in Section 62A-4a-305, and may only be allocated to entities [whiehmateh-one-detarof
privetefundsforeach-deHar] that provide a one-to-one match, comprising a match from the
community of at least 50% in cash and up to 50% in in-kind donations, which is 25% of the total
funding received from the Children's Trust Account. The entity that receives the statewide evaluation

contract is excepted from the cash-match provisions of this Subsection (3).
Section 4. Section 62A-4a-409 is amended to read:
62A-4a-409. Investigation by division -- Temporary protective custody.
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(1) Thedivision shall make athorough pre-removal investigation upon receiving either an
oral or written report of alleged abuse, neglect, fetal alcohol syndrome, or fetal drug dependency,
when there is reasonable cause to suspect a situation of abuse, neglect, fetal alcohol syndrome, or
fetal drug dependency. The primary purpose of that investigation shall be protection of the child.

(2) The pre-removal investigation may include inquiry into the child's home environment,
emotional, or mental health, nature and extent of injuries, and physical safety.

(3) Thedivision shall make awritten report of itsinvestigation. The written report shall
include a determination regarding whether the alleged abuse or neglect was substantiated [of],
unsubstantiated, or without merit.

(4) (&) Thedivision shall use an interdisciplinary approach whenever possible in dealing with
reports made under this part.

(b) For this purpose, the division shall convene appropriate interdisciplinary "child protection
teams' to assist it in its protective, diagnostic, assessment, treatment, and coordination services.

(c) A representative of the division shall serve as the team's coordinator and chair. Members
of the team shall serve at the coordinator's invitation, and whenever possible, the team shall include
representatives of health, mental health, education, law enforcement agencies, and other appropriate
agencies or individuals.

(5) Inany case where the division supervises, governs, or directs the affairs of any individual,
ingtitution, or facility that has been alleged to be involved in acts or omissions of child abuse or
neglect, the investigation of the reported child abuse or neglect shall be conducted by an agency other
than the division.

(6) If areport of neglect is based upon or includes an alegation of educational neglect the
division shall immediately consult with school authorities to verify the child's status in accordance
with Sections 53A-11-101 through 53A-11-103.

(7) When the division has completed itsinitia investigation under this part, it shall give notice
of that completion to the person who made the initial report.

(8) Division workers or other child protection team members have authority to enter upon
public or private premises, using appropriate legal processes, to investigate reports of alleged child
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abuse or neglect.

(9) Inaccordance with the procedures and requirements of Sections 62A-4a-202.1 through
62A-4a-202.3 and 78-3a-301, a division worker or child protection team member may take a child
into protective custody, and deliver the child to alaw enforcement officer, or place the child in an
emergency shelter facility approved by the juvenile court, at the earliest opportunity subsequent to
the child'sremoval from its original environment. Control and jurisdiction over the child is determined
by the provisions of Title 78, Chapter 3a, and as otherwise provided by law.

(10) With regard to cases in which law enforcement has or is conducting an investigation of

aleged abuse or neglect of achild:

(a) thedivision shall coordinate with law enforcement to ensure that there is an adequate

safety plan to protect the child from further abuse or neglect; and

(b) thedivision is not required to duplicate an aspect of the investigation that, in the division's

determination, has been satisfactorily completed by law enforcement.
Section 5. Section 62A-4a-412 is amended to read:
62A-4a-412. Reportsand information confidential.

(1) Except as otherwise provided in this chapter, reports made pursuant to this part, as well
as any other information in the possession of the division obtained as the result of areport is
confidential and may only be made available to:

(a) apolice or law enforcement agency investigating areport of known or suspected child
abuse or neglect;

(b) aphysician who reasonably believes that a child may be the subject of abuse or neglect;

(c) an agency[;hctudingaschootdistriet;] that has responsibility or authority to care for,
treat, or supervise a child who is the subject of areport;

(d) acontract provider that has a written contract with the division to render servicesto a

child who is the subject of areport;

[€eh] (e) any subject of the report, the natural parents of the minor, and the guardian ad litem;
[te)] (f) acourt, upon afinding that access to the records may be necessary for the
determination of an issue before it, provided that in adivorce, custody, or related proceeding between
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private parties, the record alone is:

(i) limited to objective or undisputed facts that were verified at the time of the investigation;
and

(if) devoid of conclusions drawn by the division or any of its workers on the ultimate issue
of whether or not a person's acts or omissions constituted any level of abuse or neglect of another
person;

[€H] () an office of the public prosecutor or its deputiesin performing an official duty;

[fe}] (h) aperson authorized by a Children's Justice Center, for the purposes described in
Section 67-5b-102;

[€R}] (i) aperson engaged in bonafide research, when approved by the director of the
division, if the information does not include names and addresses,

()] (1) the State Office of Education, acting on behalf of itself or on behalf of a school
district, for the purpose of evaluating whether an individual should be permitted to obtain or retain

alicense as an educator or serve as an employee or volunteer in a school, limited to information with
substantiated findings involving an alleged sexual offense, an alleged felony or class A misdemeanor
drug offense, or any alleged offense against the person under Title 76, Chapter 5, Offenses Against
the Person, and with the understanding that the office must provide the subject of areport received
under Subsection (1)[{)](k) with an opportunity to respond to the report before making a decision
concerning licensure or employment; and

[{)] (K) any person identified in the report as a perpetrator or possible perpetrator of child
abuse or neglect, after being advised of the screening prohibition in Subsection (2).

(2) (&) No person, unless listed in Subsection (1), may request another person to obtain or
release areport or any other information in the possession of the division obtained as aresult of the
report that is available under Subsection (1)[€)] (k) to screen for potential perpetrators of child abuse
or neglect.

(b) A person who requests information knowing that it is a violation of Subsection (2)(a) to
do so is subject to the criminal penalty in Subsection (4).

(3) Except as provided in Subsection 62A-4a-116[(A] (8)(c), the division and law
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enforcement officials shall ensure the anonymity of the person or persons making theinitial report and
any othersinvolved in its subsequent investigation.

(4) Any person who wilfully permits, or aides and abets the release of data or information
obtained as aresult of this part, in the possession of the division or contained on any part of the
management information system, in violation of this part or Section 62A-4a-116, is guilty of aclass
C misdemeanor.

(5 The physician-patient privilege is not a ground for excluding evidence regarding a child's
injuries or the cause of those injuries, in any proceeding resulting from a report made in good faith
pursuant to this part.
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