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AMENDMENTS TO THE INSURANCE LAW

2001 GENERAL SESSION
STATE OF UTAH
Sponsor: John E. Swallow

This act modifies provisions of the Insurance Code by recodifying the Utah Life and
Disability Insurance Guaranty Association Act. The act amends the purpose and coverage
of the act and makes technical changes. The act clarifies the rules of construction. The act
modifies definitions. The act addresses membership in the association and the board of
directors of the association. The act modifies the powers and duties of the association. The
act addresses assessments made on member insurers. The act addresses the plan of
operation of the association. The act modifies the powers and duties of the commissioner.
The act addresses prevention of insolvencies. The act modifies miscellaneous provisions.
The act modifies the requirements for examinations, annual reports, and summary
documents. The act addresses advertisements. The act addresses prospective application.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

31A-28-102 as last amended by Chapter 316, Laws of Utah 1994

31A-28-103 as last amended by Chapter 316, Laws of Utah 1994

31A-28-104 as repealed and reenacted by Chapter 211, Laws of Utah 1991

31A-28-105 as last amended by Chapter 9, Laws of Utah 1996, Second Special Session

31A-28-106 as repealed and reenacted by Chapter 211, Laws of Utah 1991

31A-28-107 as last amended by Chapter 10, Laws of Utah 1997

31A-28-108 as last amended by Chapter 344, Laws of Utah 1995

31A-28-109 as repealed and reenacted by Chapter 211, Laws of Utah 1991

31A-28-110Q as repealed and reenacted by Chapter 211, Laws of Utah 1991

31A-28-111 as repealed and reenacted by Chapter 211, Laws of Utah 1991

31A-28-112 as enacted by Chapter 211, Laws of Utah 1991
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31A-28-113 as repealed and reenacted by Chapter 211, Laws of Utah 1991
31A-28-114 as last amended by Chapters 20 and 344, Laws of Utah 1995
31A-28-115 as repealed and reenacted by Chapter 211, Laws of Utah 1991
31A-28-117 as repealed and reenacted by Chapter 211, Laws of Utah 1991
31A-28-119 as repealed and reenacted by Chapter 211, Laws of Utah 1991
ENACTS:
31A-28-12Q Utah Code Annotated 1953
Be it enacted by the Legislature of the state of Utah:
Section 1. SectioB1A-28-102is amended to read:
31A-28-102. Purpose.
(1) The purpose of this part is to protect, subject to certain limitations, the persons
specified in Subsection 31A-28-103(1) against failure in the performance of contractual

obligations, underftfja life and disability insurancefpeticies-apgolicy or annuity feontracts

contracspecified in Subsection 31A-28-103(2), because of the impairment or insolvency of the
member insurer that issued thefpotitigslicy or [eontracty contract

(2) To provide the protection described in Subsection](1)[,

(a) the Utah Life and Disability Insurance Guaranty Association, which currently exists,
is continuedir-erdéito pay benefits and to continue coverages as limiteggyrthis partf]; and

(b) members of the association are subject to assessment to provide funds to carry out the
purpose of this part.

Section 2. SectioB1A-28-103is amended to read:

31A-28-103. Coverage and limitations.

(1) (a) This part provides coverage for the policies and contracts specified in Subsection
(2) to [persorsa persorwho [atg is:

[ted () [ tafies;asst
{I)th)] a beneficiary, assignee, or payee of a person covered by Subsection (I€g#igless
of where ftheyrestgehat person residegxcept for anonresident certificatethotedrisolder
under_agroup [poticie$ policy or [eontractd contract or

[tbyoewnet$ (i) an ownerof or acertificate frotdersholderunder fstehpotietdsa policy
or [eentractsorinthe-ecase| abntract, other than amnallocated annuity-feentragtsontract or

structured settlement annyifio-the-persoens-who-are-the-contracthotdersand-whafahe

tbsection
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owner or certificate holder:is

[)—residents(A) a residentof Utah; or

[€}] (B) not [restdentba residenpf Utah, but only funderthe-feltowing-conditiohi :
[A)] (1) the fnstrers-whichinsurer thatissued the-fpetieidoolicy or [eontractsafe

contract islomiciled in this state;
[(B)] (1) [the-instrers-heverheldaticense-orcertificate-of-authoritihia [statefstate
in which the fpersoensresifdgierson resides has an association similar to the association created

by this part; and

(11N _the person is not eligible for coverage by an association in any other stede$e the

insurer was not licensed in the state at the time specified in the state's guaranty association's law.
i i pter; and

[
[ bsection
D))

(b) For an unallocated annuity contract specified in Subsection (2):

(i) _Subsections (1)(a)(i) and (ii) do not apply; and

(i) except as provided in Subsections (1)(d) and (1)(e), this part shall provide coverage for

the unallocated annuity contract specified in Subsection (2) to a person who is:

(A) the owner of the unallocated annuity contract if the contract is issued to or in

connection with a specific benefit plan whose plan sponsor has its principal place of business in

this state; and

(B) an owner of an unallocated annuity contract issued to or in connection with a

government lottery if the owner is a resident.

(c) For a structured settlement annuity specified in Subsection (2):

(i) Subsections (1)(a)(i) and (ii) do not apply; and

(i) except as provided in Subsections (1)(d) and (1)(e), this part shall provide coverage for

the structured settlement annuity specified in Subsection (2) to a person who is a payee under a

structured settlement annuity, or beneficiary of a payee if the payee is deceased, if the payee:

(A) _is a resident, regardless of where the contract owner resides; or

(B) is not a resident, but only if the contract owner of the structured settlement annuity is

aresident, or the contract owner of the structured settlement annuity is not a resident, but:

(1) _the insurer that issued the structured settlement annuity is domiciled in this state;
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(1 the state in which the contract owner resides has an association similar to the

association created by this part; and

(1) the payee, beneficiary, or the contract owner is not eligible for coverage by the

association of the state in which the payee or contract owner resides.

(d) _This part may not provide coverage for the policies and contracts specified in
Subsection (2) to:

(i) _a person who is a payee or beneficiary of a contract owner resident of this state, if the

payee or beneficiary is afforded any coverage by the association of another state; or

(i) a person covered under Subsection (1)(b), if any coverage is provided to the person by

the association of another state.

(e) (i) This part provides coverage for a policy or contract specified in Subsection (2) to

a person who is a resident of this state and, in special circumstances, to a nonresident.

(i) To avoid duplicate coverage, if a person who would otherwise receive coverage under

this part is provided coverage under the laws of any other state, the person may not be provided

coverage under this part.

(iii) In determining the application of this Subsection (1)(e) in situations where a person

could be covered by the association of more than one state, whether as an owner, payee,

beneficiary, or assignee, this part shall be construed in conjunction with other state laws to result

in coverage by only one association.

(2) (a)_(i) Except asfotherwigdimited by this part, this part provides coverage to the
persons specified in Subsection (1) for:
(A) adirect, nongroup life, disability, cannuity fard policy or contract;

(B) asupplementaHpoticies-oreontracts,forcettifiedtesntract to a policy or contract
described in Subsection (2)(a)(i)(A);

(C) a certificateinder_adirect group fpolietes-and-contradtpplicy or contractand fef]

(D) anunallocated annuityfeentragtsontractissued by anember finstrefdnsurer.
Anrntity-contracts

(i) For purposes of Subsection (2)(a)(i), an annuity contindtfeertificatefa certificate
under aroup annuity feontracts-inctutieontract includes:

(A) aguaranteed investmentfeontrattyntract;

(B) adeposit administrationfeentractgontract;
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(C) arnunallocated fundingtfagreemetjtagreement;
(D) astructured settlementfagreementstottery-contipaimuity;

(E) an annuity issued to or in connection with a government loteny fany
(F) anmmediate or deferred annuityfeentrgatentract
(b) This part does not provide coverage for:

(i) [any} a portion of a policy or contract:

(A) not guaranteed by the insurgrfor

(B) under which the risk is borne by the policy or contracttho]adsyner,
(i) [any] a policy or contract of reinsurance, unless:

(A) an assumption-feettificates-have-béeertificate isissued;

(B) the assumption certificate required by Subsection (2)(b)(ii)(A) is in effect pursuant to

the reinsurance policy or contract; and

(C) _the reinsurance contract is approved by the appropriate requlatory authorities; or

(i) [any] a portion of a policy or contract to the extent that the rate of interest on which
it is based]:or the interest rate, crediting rate, or similar factor determined by use of an index or

other external reference stated in the policy or contract employed in calculating returns or changes

in value, if the interest rate, crediting rate, or similar factor:

(A) is not excluded from coverage by Subsection (2)(b)(xii); and

(B) averaged over the period of four years prior to the date on which the association
becomes obligated with respect to the policy or contract, exceeds a rate of interest determined by
subtracting two percentage points from Moody's Corporate Bond Yield Average averaged:

(1) for that same four-year periodr

() for the corresponding lesser period if the policy or contract was issued less than four
years before the association became obligated] [and
i tatt t to the
age points

(iv) [amy} a portion of a policy or contract issued t@#&an or program of an employer,
association, orfsimitar-entjtpther persorio provide life, disability, or annuity benefits to its
employeestor members, or other$p the extent that the plan or program is self-funded or

uninsured, including benefits payable by an employer, association;-erfsimitat etitéy person
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under:

(A) a multiple employer welfare arrangement as defineeHr{Seetion-514-of the-Employee
Retirementineome-Secutity Actof 1974,as-amehddd).S.C. Sec. 1144

(B) a minimum premium group insurance plan;

(C) astop-loss group insurance plan; or
(D) an administrative services only contract;

(A) adividend;

(B) an experience rating credit;

(C) voting rights; or

(D) payment of a fee or allowance to any person, including the policy or contract owner,

in connection with the service to or administration of the policy or contract;

(vi) [amy} a policy or contract issued in this state by a member insurer at a time_when:
(A) it was not licensedor

(B) did not have a certificate of authority to issue the policy or contract in this state;
(vii) [amy] anunallocated annuity contract issued tefaremplppeen connection with

abenefit plan protected under the federal Pension Benefit Guaranty Corporation, regardless of
whether the federal Pension Benefit Guaranty Corporation has yet become liable to make any

payment with respect to the benefit plpame

(viii) [any] a portion of fam] an unallocated annuity contractfwhifthat is not issued to
or in connection with:

(A) a specific fempteyegbenefit plan of:

() employees;

(1) a unionf]; or

(1) an association of natural persons-thenefit{)jar
(B) a government lotteryf.

(ix) a portion of a policy or contract to the extent that the assessment required by Section

31A-28-109 that applies to the policy or contract is preempted by federal or state law;
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(x) an obligation that does not arise under the express written terms of the policy or

contract issued by an insurer to the contract owner or policy owner, including:

(A) a claim based on marketing materials;

(B) a claim based on documents that are issued by the insurer without meeting applicable

policy form filing or approval requirements;

(C) a misrepresentation regarding a policy benefit;

(D) an extra-contractual claim;

(E) a claim for penalties; or

(F) a claim for consequential or incidental damages;

(xi) _a contract that establishes the member insurer's obligations to provide a book value

accounting guaranty for defined contribution benefit plan participants by reference to a portfolio

of assets that is owned by a person that is:
(A) () the benefit plan: or
(1N _the benefit plan's trustee; and

(B) not an affiliate of the member insurer; and

(xii) a portion of a policy or contract to the extent it provides for interest or other changes

in value:
(A) to be determined by the use of an index or other external reference stated in the policy

or contract; and

(B) () that have not been credited to the policy or contract; or

(1) _as to which the policy or contract owner's rights are subject to forfeiture as of the date

the member insurer becomes an impaired or insolvent insurer under this part.
[tey—TFhd (3) Subject to Subsection (4), tienefits for which the association may become

liable [shatHrro-evehtay notexceed the lesser of:
] (@) the contractual obligations for which the insurer is liable or would have been liable

if it were not an impaired or insolvent insuret:][or
HiA)] (b) with respect tofaflyone life, regardless of the number of policies or
contracts:

iAet cash

and net
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(i) for a life insurance policy:

(A) if the insured died before the coverage date, $500,000 of the death benefit;
(B) if the insurer received a valid request for cash surrender before the coverage date but

has not paid the cash surrender value before the coverage date, $200,000 of cash surrender

benefits; or

(C) if neither Subsection (3)(b)(1)(A) nor (B) apply, the covered portion of each benefit

provided under the policy;

(ii) for an annuity contract, the covered portion of each benefit provided under the contract;

(iii) for a disability policy:

(A) classified as basic hospital and medical or major medical, $500,000; or

(B) not classified as basic hospital and medical or major medical, the covered portion of

each benefit provided under the policy;

KB) (c) [withrespeettoeador anindividual, or a beneficiary of that individual if the
individual is deceasegarticipating in a governmental retirement plan established under Section
A01(k] 401, 403(b), or 457 fefthk Internal Revenue Codepvered by an unallocated annuity

contractforthe-beneficiaries-of each-suchindividuatif-decdasetthe aggregatef,$166;6pD0

$200,000n present value of annuity benefits, including:

(i) net cash surrendeand
(ii) net cash withdrawal values; or
(d) for a payee of a structured settlement annuity or a beneficiary of the payee if the payee

is deceased, the limits set forth in Subsection (3)(b).
HE) (4) [reweverinne-eventshlNotwithstanding Subsections (3)(a) through (e

associationfbe-tiable-to-expend-more-than-$300,066rthe-aggregate-with-respeetto any one

thetvidtatanderSubseettons{2)(e){i)A)yandLi){Bnay not be obligated to cover more than:

eontract

mber of

(a) an aggregate of $500,000 in benefits for any one life under:
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(i) Subsection (3)(b)()(A);

(i) Subsection (3)(b)(i)(B);

(iii) Subsection (3)(b)(ii); or

(iv) Subsection (3)(b)(iii);

(b) $5,000,000 in benefits for one owner of multiple nongroup policies of life insurance:

(i) whether the policy owner is an individual, firm, corporation, or other person;

(i) whether the persons insured are officers, managers, employees, or other persons; and

(iii) regardless of the number of policies and contracts held by the owner; and

(c) $5.000,000 in benefits, regardless of the number of contracts held by the contract owner

or plan sponsor, for:

(i) one contract owner provided coverage under Subsection (1)(b)(ii)(B); or

(i) one plan sponsor whose plans own, directly or in trust, one or more unallocated annuity
contracts not included in Subsection (3)(b)(ii).

(5) (a) Notwithstanding Subsection (4)(c) and except as provided in Subsection (5)(b), the
association shall provide coverage if one or more unallocated annuity contracts are:

(i) covered contracts under this part;

(ii) owned by a trust or other entity for the benefit of two or more plan sponsors; and

(i) the largest interest in the trust or entity owning the contract or contracts is held by a

plan sponsor whose principal place of business is in the state.

(b) Notwithstanding Subsection (5)(a) the association may not be obligated to cover more

than $5,000,000 in benefits with respect to all unallocated contracts described in Subsection (5)(a).

(6) (a) The limitations set forth in Subsections (3) and (4) are limitations on the benefits

for which the association is obligated before taking into account:

(i) the association's subrogation and assignment rights; or

(ii) the extent to which those benefits could be provided out of the assets of the impaired

or insolvent insurer attributable to covered policies.

(b) The costs of the association's obligations under this part may be met by the use of

assets:
(i) attributable to covered policies; or

(i) reimbursed to the association pursuant to the association's subrogation and assignment
rights.
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(c) On and after the date on which the association becomes obligated for any covered

policy, the association may not be obligated to provide benefits to the extent that the benefits are

based on an interest rate, crediting rate, or similar factor determined by use of an index or other

external reference stated in the policy or contract employed in calculating returns or changes in

value if the interest rate, crediting rate, or similar factor exceeds the rate of interest determined by

subtracting three percentage points from Moody's Corporate Bond Yield Average as most recently

available on each date on which interest is credited or attributed to the covered policy.

(d) In performing its obligations to provide coverage under Section 31A-28-108, the

association may not be required to guarantee, assume, reinsure, perform, or cause to be guaranteed,

assumed, reinsured, or performed a contractual obligation of the insolvent or impaired insurer

under a covered policy or contract that does not materially affect the economic values or economic

benefits of the covered policy or contract.

Section 3. SectioBlA-28-104is amended to read:

31A-28-104. Construction.

This part shall be-fliberaflyconstrued to effect the purposes under Section 31A-28-102
: i o andaid . . thislpart

Section 4. SectioBlA-28-105is amended to read:

31A-28-105. Definitions.

As used in thisfehaptpart
[ A a

2 (1) "Association” means the Utah Life and Disability Insurance Guaranty Association
continued under Section 31A-28-106.
(2) (a) "Authorized assessment" or "authorized," when used in the context of assessments,

c aty

means that the board of directors passed a resolution whereby an assessment will be called

immediately or in the future from member insurers for an amount set forth in the resolution.

(b) An assessment is authorized when the resolution is passed.

(3) "Benefit plan" means a specific benefit plan of:

(a) employees;

(b) a union: or

(c)_an association of natural persons.

(4) (a) "Called assessment" or "called," when used in the context of assessments, means

-10 -
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that the association issued a notice to member insurers requiring that an authorized assessment be

paid within the time frame set forth in the notice.

(b) All or part of an authorized assessment becomes a called assessment when notice is

mailed by the association to member insurers.
(3] () "Contractual obligation" means an obligation unday [ebligationtnddrof the
following for which coverage is provided under Section 31A-28-103:

(a) a policy or contracti€r
(b) a certificate under a group policy or contraktpr

(c) a portion of fth¢ a policy or contract ffer-which-coveragetsprovidedunderSection
31A-28-10R
(6) "Coverage date" means the date on which the association becomes responsible for the

obligations of a member insurer.

[4)] (7) "Covered policy" means any of the following for which coverage is provided in
Section 31A-28-103:
(a) apolicy or contract fwithit-the-seope-ofthischapterunderSectiorn 31A-28-003

(b) a portion of a policy or contract

(8) (a) "Covered portion" means:

(i) for any covered policy that has a cash surrender value, a fraction obtained by dividing:

(A) the lesser of:
(1) $200,000; or
(I the cash surrender value of the policy; by

(B) the cash surrender value of the policy; and

(i) for any covered policy that does not have a cash surrender value, a fraction obtained
by dividing:

(A) the lesser of:

(1) $200,000; or

(1) the policy's minimum statutory reserve; by

(B) the policy's minimum statutory reserve.

(b) The cash surrender value and the minimum statutory reserve are determined as of the

coverage date in accordance with the exclusions in Subsection 31A-28-103(2)(b)(iii).

(9) "Extra-contractual claim" includes a claim relating to:

-11-
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338 (a) bad faith in the payment of a claim;

339 (b) punitive or exemplary damages; or

340 (c) attorneys' fees and costs.

341 5] (10) "Impaired insurer" means a member insurer that is not an insolvent insurer and:
342 (a) is considered by the commissioner to be hazardous pursuant to this title; or

343 (b) is placed under an order of rehabilitation or conservation by a court of competent
344  jurisdiction.

345 (6] (11) "Insolvent insurer” means a member insuret-fwhittat is placed under an

346  order of liquidation by a court of competent jurisdiction with a finding of insolvency.

347 A (12) (a) "Member insurer” means a person that:

348 (i) isan insurer ficensed-or-holtdtfigand

349 (i) holdsa certificate of authority to transact in this state any kind of insurance for which
350 coverage is provided undetfSectipBection31A-28-103 fant-31A-28-22 [Theterr]

351 (b) "Member insurerihcludes an insurer whose license or certificate of authority in this

352 state may have been:

353 (i) suspended,

354 (ii) revokedf];

355 (iii) not renewed]; or

356 (iv) voluntarily withdrawn.

357 ) (c) "Member insurer” does not include:

358 [h—etimitec-heatthptat;

359 6] (i) a health maintenance organization;

360 [Giy] (i) a fraternal benefit society;

361 [iw)] (iii) a mandatory state pooling plan;

362 )] (iv) a mutual assessment company-otfany-entitiier persorthat operates on an
363 assessment basis;|[or

364 (v) an insurance exchange; or

365 (vi) [amy an entity similar to fany-efthe-abevan entity described in Subsections
366  (12)(c)(i) through (v)

367 (8] (13) "Moody's Corporate Bond Yield Average" means the Monthly Average

368 Corporates as published by Moody'sHavestiienestorsService, Inc., or any successor

-12 -
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ftherethpto Moody's Investors Service, Inc
(14) (a) "Owner" of a policy or contract, "policy owner," or "contract owner" means the

person who:
(i) is identified as the legal owner under the terms of the policy or contract; or

(i) _is otherwise vested with legal title to the policy or contract through a valid assignment:

(A) completed in accordance with the terms of the policy or contract; and

(B) properly recorded as the owner on the books of the insurer.

(b) "Owner," "policy owner," or "contract owner" does not include a person with only a

beneficial interest in a policy or contract.
K9 (15) "Person” means any:
(a) individual[];
(b) corporationi];
(c) limited liability company;

(d) partnershipf;
(e) association];

(f) governmental body or entitgy

(qg) voluntary organization.
(16) "Plan sponsor" means:

(a) the employer, in the case of a benefit plan established or maintained by a single

employer;
(b) the employee organization, in the case of a benefit plan established or maintained by

an employee organization; or

(c) the association, committee, joint board of trustees, or other similar group of
representatives of the parties who establish or maintain a benefit plan, in the case of a benefit plan

established or maintained by:

(i) two or more employers: or
(i) jointly by:

(A) one or more employers; and

(B) one or more employee organizations.
Kx6] (17) (a) "Premiums" meanstamotihtmn amount or consideratiorceived firany
tatentdaryehon covered policies or contracts, less:

-13 -
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(i) returned:

(A) premiumsi];

(B) considerations]; and

(C) deposits freturnddand

(ii) dividends and experience creditsforthe-amdunts

(b)_(i) "Premiums" does not include-fany-ametjraa amount or consideratioeceived
for [anypoticies-orecontractsordor

(A) a policy or contract for which coverage is not provided under Subsection
31A-28-103(2); or

(B) the [portion$ portion of [ary] [poticies-or-econtraetsa policy or contractor which

coverage is not provided under Subsection 31A-28-103(2fexceptthatassessabtefjremiums

(i) Notwithstanding Subsection (17)(b)(i), an assessable premmaymot be reduced on
account of:

(A) Subsection 31A-28-103(2)(b)(iii) relating to interest limitatioasd

(B) Subsection 31A-28-103f2){[¢B) relating to limitations fwith+respectto-ahfor:

(1) one individualf];

(I) any one participar, and

(Ill) any one contractthotdeowner.

(c) "Premiums" may not include any premiums in excess of $5,000,000:

(i) on any unallocated annuity contract not issued under a governmental retirement plan

established under Secticr{461@&)1, 403(b), or 457fefthk Internal Revenue Cod¢]or
(ii) for multiple nongroup policies of life insurance owned by one owner:

(A) whether the policy owner is an individual, firm, corporation, or other person;

(B) whether the persons insured are officers, managers, employees, or other persons; and

(C) reqgardless of the number of policies or contracts held by the owner.

(18) (a) Except as provided in Subsection (18)(b), "principal place of business" of a plan

sponsor or a person other than a natural person means the single state:

(i) in which the natural persons who establish policy for the direction, control, and

coordination of the operations of the entity as a whole primarily exercise the function; and

(i) determined by the association in its reasonable judgment by considering the following

factors:
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(A) the state in which the primary executive and administrative headquarters of the entity

are located;
(B) the state in which the principal office of the chief executive officer of the entity is

located:;
(C) the state in which the board of directors, or similar governing person or persons, of the

entity conducts the majority of its meetings;
(D) the state in which the executive or management committee of the board of directors,

or similar governing person, of the entity conducts the majority of its meetings;

(E) the state from which the management of the overall operations of the entity is directed;

and
(F) in the case of a benefit plan sponsored by affiliated companies comprising a

consolidated corporation, the state in which the holding company or controlling affiliate has its

principal place of business as determined using the factors described in Subsections (18)(a)(ii)(A)

through (E).

(b) Notwithstanding Subsection (18)(a), in the case of a plan sponsor, if more than 50%

of the participants in the benefit plan are employed in a single state, the state where more than 50%

of the participants are employed is considered to be the principal place of business of the plan

sponsor.
(c) (i) The principal place of business of a plan sponsor of a benefit plan described in

Subsection (3) is considered to be the principal place of business of the association, committee,

joint board of trustees, or other similar group of representatives of the parties who establish or

maintain the benefit plan.

(ii) If for a benefit plan described in Subsection (3) there is not a specific or clear

designation of a principal place of business under Subsection (18)(c)(i), the principal place of

business is considered to be the principal place of business of the employer or employee

organization that has the largest investment in the benefit plan.

(19) "Receivership court" means the court in the insolvent or impaired insurer's state

having jurisdiction over the conservation, rehabilitation, or liquidation of the insurer.

fx1] (20) (a) "Resident" meanstaiha person:

(i) to whom a contractual obligation is owed; and
(ii) who resides in this statefatthe-tiiran the earlier of the date member insurer is
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[determined-totean:

(A) impaired_nsureror
(B) insolvent insurerftand-to-whom-acontractual-obligationtsewed

(b) A person may be a resident of only one state, which in the case of a person other than

a natural person shall befthe-statet-whitshprincipal place of businessfisteealed

(c) A citizen of the United States that is either a resident of a foreign country or a resident

of United States possession, territory, or protectorate that does not have an association similar to

the association created by this part, is considered a resident of the state of domicile of the insurer

that issued the policy or contract.

(21) "State" means:

(a) a state;
(b) the District of Columbia;

(c) Puerto Rico: and

(d) a United States possession, territory, or protectorate.

(22) "Structured settlement annuity" means an annuity purchased to fund periodic

payments for a plaintiff or other claimant in payment for personal injury suffered by the plaintiff

or other claimant.

[x2] (23) "Supplemental contract” means-tdywrittenagreement entered into for the
distribution of {petiey-ereontratproceeds under a policy or contract for:

(a) life;

(b) disability; or

(c) annuity
3] (24) "Unallocated annuity contract” meansth@ay annuity contract or group

annuity certificatefwhigtthatis not issued to and owned by an individual, except to the extent
of any annuity benefits guaranteed to an individual by an insurer undef fredontract or
certificate.

Section 5. SectioBlA-28-106is amended to read:

31A-28-106. Continuation of the association -- Association duties -- Allocation of
assessments.

(1)(a) There is continued under thistehafjtpart the nonprofit legal entity known as the
Utah Life and Disability Insurance Guaranty Association created under former provisions of this
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title.

(b) All member insurers shall be and remain members of the association as a condition of

their authority to transact{busirgssurancan this state.

(c) The association shall:

(i) perform its functions under the plan of operation established and approved under
Section 31A-28-11@nd [shal]

(ii) exercise its powers through a board of directors establishddr fthe-provistons-of

Section 31A-28-107 —fFerpurposes-ofadministrationand-assesstrent the
(d) Theassociation shalHmatntairtwo-accotaocate assessments among the

following classes or subclasses
fa] (i) the life insuranceind annuity faceethtlass which includes the following
[stbaceounisubclasses

[H] (A) the life insurance fAeeetfjtsubclass
fi)] (B) the annuity fAeeet} subclass:

(I) which includes annuity contracts owned by a governmental retirement plan, or its
trustee, established under Section 401, 403(b), or 457, Internal Revenyabhde

(1) otherwise excludes unallocated annuities; and

[fity] (C) theunallocated annuityfaceotjrgubclasswhich [inctade$ excludescontracts
fetatified] owned by a governmental retirement benefit plan, or its trustee, estabilisied
Sections1461kn01, 403(b), or 457tefthk Internal Revenue Code; and

[ (ii) the disability insurancefacestass

(2)(a) The association shall:

(i) come under the immediate supervision of the commissiamet fshai]

(ii) be subject to the applicable provisions of the insurance laws of this state.

(b) Meetings or records of the association may be opened to the public upon majority vote

of the board of directors of the association.
Section 6. SectioBl1A-28-107is amended to read:
31A-28-107. Board of directors.

(1) (a) The board of directors of the association shall consist of at least five but not more

than nine member insurers serving termsfoffottyears eaatstablished in the plan of
operation
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524 (b)_(1) The members of the board of directsizall be selected by member insurers, subject
525 to the approval of the commissioner.
526 (ii) When a vacancy occurs in the membership of the board of direfcioasy reason,

527 [thg areplacement{shglmaybe elected for the unexpired term by a majority vote of the

528 remaining board members, subject to the approval of the commissioner.

529 (c) In approving selections or in appointing members to the board of direttters

530 commissioner shall consider, among other things, whether all member insurers are fairly
531 represented.

532 (d) Notwithstandingftheregtirementg Blibsection (1(p), the commissioner shall, at
533 the time of election or reelection, adjust the length of terms to ensure that the terms of board
534 members are staggered so that approximately half of the board of diis&elscted-fevery-two

535 +earpduring any two-year periad
536
537
538
539 -assetsofthe-associafj@damember of the board of directors may be reimbursed from the assets
540 of the association for expenses incurred by the member as a member of the board of directors

541 (b) Except as provided in Subsection (2)(a), a member of the board of directors may not

542  be compensated by the association for the member's services.

543 [b

544 Section 7. SectioBlA-28-108is amended to read:

545 31A-28-108. Powers and duties of the association.

546 (1)(a) If a member insurer is an impaireeHdoemestitsurer, fthe-assoeiation-its

547 diseretiorrafdsubject to any conditions imposed by the association that do not impair the

548 contractual obligations of the impaired insurerfthat-are-approved-by the-commissioner,-and also
549 T L :

550 association may elect to provide the protections provided by this part to the policyholders of the

d-eoniservation-orrehabititatintheay:

551 impaired insurer.

552 (b) Ifthe association makes the election described in Subsection (1)(a), the association

553 _may proceed under one or more of the options described in Subsection (3).
554

etAsured, any
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(3] (2) If a member insurer is an insolvent insurer, the associatton-fitts-disel stat
feithret] provide the protections provided by this part to the policyholders of the insolvent insurer

by electing in its discretion to proceed under one or more of the options in Subsection (3).

(3)_With respect to the covered portions of covered policies of an impaired or insolvent

insurer, the association may:

(@) (i) (A)guaranty, assume, or reinsure, or cause to be guaranteed, assumed, or reinsured,
the policies or contracts of the-firselvemsurer; or

6] (B) assure payment of the contractual obligations of the insolvent insurer; and

[Gity] (i) provide such monies, pledges, guarantees, or other means as are reasonably

necessary to discharge such duties; or

(b) provide benefits and coverages in accordance with Subsection (4).

(4)(a) In accordance with Subsection (3)(b), the association may:

(i) assure payment of benefits for premiums identical to the premiums and benefits, except
for terms of conversion and renewability, that would have been payable under the policies or
contract®f the firsetventinsurer, for claims incurred:

D] (A) with respect to group policiedq,

() not later than the earlier of the next renewal date under the policies or contracts or 45
daysf;btjtafter the coverage date; and

(1) in no event less than 30 dayjsffter the_coveragdate fer-which-the-assoetation
becomes-obligated-withrespectto-thepoticies

[ (B) with respect tofintdividadinongrouppoliciesf] or contracts:

() not later than the earlier of the next renewal date, if any, under the palicies or contracts

or one yearf;bilifrom the coverage date; and

() in no event less than 30 dayjdfrom the coveragelate fer-which-the-assoecetation
becomes-obligatet-withrespectto-thepoticies
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[ (i) make diligent efforts to provide 30 days' notice of{thaytermination of the
benefits provided to:
(A) all known insureds],or annuitants for nongroup policies and contraots;

(B) group [petieyhotders-with-respect]tpolicy owners forgroup policies and contragts

and
[te] (iii) with respect to nongroup life and disability insurance policies and annuities,

make available substitute coverage on an individual basis, in accordance-withftheprovisions of

Subsection (4ftdi{b), to each known insured, annuitaot,owner furterantrtivicual-potiel,

and to each individual formerly insured or formerly an annuiaier a group policy who is not

eligible for replacement group coverage on an individual basis in accordance with Subsection

(4)(b) if the insured or annuitartad a right under law or the terminated policy or annuity contract

to:

(A) convert coverage to individual coverage;[to]

(B) continue an individual policy in force until a specified age or for a specified time
during which the insurer had:

() no right unilaterally to make changes in any provision of the policyhad

(1) aright only to make changes in premium by class.

fet] (b) (i) In providing the substitute coverage required under Subsection-{3{@j),
the association may offerfeith¢o:

(A) reissue the terminated coverage]to]

(B) issue an alternative policy.

(i) [Atternatg An alternativeor reissuedpotietdgpolicy under Subsection (4)(b)(i):

(A) shall be offered without requiring evidence of insurabititygnd [shai]

(B) maynot provide for any waiting period or exclusion that would not have applied under

the terminated policy.
(i) The association may reinsure any alternative or reissued policy.

fte] (c) (i) [Alternativepolicied An alternative policyadopted by the association shall be
subject to the approval of the commissioner.

(ii) The association may adopt alternative policies of various types for future issuance
without regard to any particular impairment or insolvency.

A . feied
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(iii) An alternative policy:

(A) shall contain at least the minimum statutory provisions required in this siiade;
(B) provide benefits that are not unreasonable in relation to the premium charged.

(iv) The association shall set the premium for an alternative pali@egcordance withifs
atable of fadepteprates_that the association adapihe premium shall reflect:

(A) the amount of insurance to be providead

(B) the age and class of risk of each insured.

(v) For analternative fpeticieppolicy issued fto-instredaunder anindividual [potieied
Jpolicyof the impaired or insolvent insurej],

(A) age shall be determined in accordance with the original policy provisaos;

(B) class of risk shall be the class of risk under the original policy.

(vi) For analternative fpeticieppolicy issued to individuals insured under a group
policyf]:

(A) age and class of risk shall be determined by the association in accordance with the
alternative policy provisions and risk classification standards approved by the commissioner]|.
Howevei; and

(B) the premium may not reflect any changes in the health of the insured after the original
policy was last underwritten.

[Giy] (vii) Any alternative policy issued by the association shall provide coverage of a type
similar to that of the policy issued by the impaired or insolvent insurer, as determined by the
association.

[H] (d) If the association elects to reissue terminated coverage at a premium rate different
from that charged under the terminated policy, the premium shall be set by the association in
accordance with the amount of insurance provided and the age and class of risk, subject to the
approval of the commissioner or by a court of competent jurisdiction.

el (e) The association's obligations with respect to coverage under any policy of the
impaired or insolvent insurer or under any reissued or alternative policy shall cease on the date the
coverage or policy is replaced by another similar policy by:

(i) the policyholder];

(ii) the insured; or

(iii) the association.
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) () (i) With respect tofetatmsa claimunpaid as of the coveragiate fefinsoetvencly
and fetaimpa claimincurred during the period defined in Subsection (4)(axProvider of health

care services, by accepting a payment from the association upon a claim of the provider against
an insured whose health care insurer is an insolvent member insurer, agrees to forgive the insured
of 20% of the debt which otherwise would be paid by the insurer had it not been insolvent, subject
to a maximum off$4;6§@8,000being required to be forgiven by any one provider as to each
claimant.

(ii) The obligations of @&olvent finstretsinsurerto pay all or part of the covered claim
are not diminished by the forgiveness provided for in this section.

(5) When proceeding under SubsectiorH2)}{a)ili 8)(b) with respect to any policy or
contract carrying guaranteed minimum interest rates, the association shall assure the payment or
crediting of a rate of interest consistent with Subsection 31A-28-103(2)(b)(iii).

(6) Nonpayment of premiums within 31 days after the date required under the terms of any
guaranteed, assumed, alternative, or reissued policy or contract or substitute coverage shall
terminate the association's obligations under the policy or coverage undet-this{qbepteith
respect to the policy or coverage, except with respect to any claims incurred or any net cash

surrender valuefwhiglthat may be due in accordance withftheprovisiortbis [ehapte] part
(7)(a) Premiums duefforeoverage-afterentry-of-an-orderofigquidation-patiar the

coverage date with respect to the covered portion of a policy or contract of an impaired or

insolvent insurer shall belong to and be payable at the direction of the assoetatienf;]and the
(b) Theassociation-{shatHjas liable to the policy or contract ownefsr unearned

premiums due to policy or contract ownersfofthetrsurer-afterthe-entry-of thg aridang after

the coverage date with respect to the covered portion of the policy or contract

(8) The protection provided by thisfehafjteart does not apply if any guaranty protection
is provided to residents of this state by laws of the domiciliary state or jurisdiction of the impaired
or insolvent insurer other than this state.

(9) In carrying out its duties undeffthis-stbseetion] ubsectionsH3)(1) and K3] (2),
and subject to approval byfjrecourt in this statethe association may:

(a) impose permanent policy or contract liens in connection witH pgyarantee,
assumption, or reinsurance agreement, if the association finds that:

(i) the amountsfwhiehthat can be assessed under thisfehdpdart are less than the
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710 amounts needed to assure full and prompt performance of the association's duties under this
711 [ehapted,part; or [thaf

712 (ii) the economic or financial conditions as they affect member insurers are sufficiently
713 adverse to render the imposition of the permanent policy or contract liens to be in the public

714  interest;

715 (b) impose temporary moratoriums or liens on payments of cash values and policy loans,
716 or any other right to withdraw funds held in conjunction with policies or contracts, in addition to
717  any contractual provisions for deferral of cash or policy loan vg|usejd

718 (c) if the receivership court imposes a temporary moratorium or moratorium charge on

719 payment of cash values or policy loans, or on any other right to withdraw funds held in conjunction

720  with policies or contracts, out of the assets of the impaired or insolvent insurer, defer the payment

721  of cash values, policy loans, or other rights by the association for the period of the moratorium or

722 moratorium charge imposed by the receivership court, except for claims covered by the association

723  to be paid in accordance with a hardship procedure:

724 (i) established by the liguidator or rehabilitator; and
725 (ii) approved by the receivership court.
726 (10) (a) A deposit in this state held pursuant to law or required by the commissioner for

727  the benefit of creditors, including policy owners, that is not turned over to the domiciliary

728 liguidator upon the entry of a final order of liquidation or order approving a rehabilitation plan of

729 aninsurer domiciled in this state or in a reciprocal state, defined in Subsection 31A-27-102(1)(p),

730 shall be promptly paid to the association.

731 (b) Any amount paid under Subsection (10)(a) to the association less the amount retained

732 by the association shall be treated as a distribution of estate assets pursuant to Subsection
733  31A-27-337(2).
734 6] (11) If the association fails to act within a reasonable period of time as provided in

735  [Subsections{2(a)i);(3),and[4his sectionthe commissioner shall have the powers and

736 duties of the association under thisfehaptart with respect to ammpaired or insolvent

737  [nsurerbinsurer

738 [xE] (12) The association may render assistance and advice to the commissioner, upon
739  [hig the commissioner'szquest, concerning:

740 (a) rehabilitationf];
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741 (b) payment of claims][;

742 (c) continuance of coveragg|or

743 (d) the performance of other contractual obligations of any impaired or insolvent insurer.
744 [x2] (13) (a) The association has standing to appear or interbenere fary a court or

745 agencyn this state with jurisdiction over:

746 (i) an impaired or insolvent insurer concerning which the association is or may become
747  obligated under thistehapierart; or

748 (ii) any person or property against which the association may have rights through

749  subrogation or otherwis¢Standing

750 (b) The standing referred to in Subsection (13dg¢nds to all matters germane to the

751 powers and duties of the association, including:

752 (i) proposals for reinsuring, modifying, or guaranteeing the policies or contracts of the

753 impaired or insolvent insureaind

754 (ii) the determination of the policies or contracts and contractual obligations.

755 (c) The associationfat§dnas the right to appear or intervene before a court in another state
756  with jurisdiction over:

757 (i) an impaired or insolvent insurer for which the association is or may become obligated,;
758 o withjurisdiet hirc-parly
759 (i) any person or properggainst fwhoerhwhich the association may have rights through

760  subrogation of the insurer's policyholders.
761 3] (14) (a) Any person receiving benefits under thistehajpart shall be considered
762  to have assigned the rights under, and any causes of action against any person for losses arising

763  under, resulting from, or otherwiselating to the covered policy or contract to the association to
764  the extent of the benefits received because of this{etagatdr whether the benefits are payments
765  of, or on account of,

766 (i) contractual obligationg,

767 (ii) continuation of coveragd[,or

768 (iii) provision of substitute or alternative coverages—The

769 (b) As a condition precedent to the receipt of any right or benefits conferred by this part

770 upon that person, tlessociation may require an assignment to iteffthéserights and causes
771  of action described in Subsection (14)fgany:
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(i) payeet];

(ii) policy or contract ownet];

(iii) beneficiaryf];

(iv) insuredf]; or

(v) annuitant ftt i vt ttsconferred by
this-ehapterupon-thatperdon

[B) (c) The subrogation rights obtained by the association under-thisfstibsectiorr-become
third-ctass-—clatmsunderSection-31A-27-B3bbsection (14) shall have the same priority against
the assets of the impaired or insolvent insurer as that possessed by the person entitled to receive

benefits under this part

Ke) (d) In addition to Subsections{f33)14)(a) [arcb) through (c) the association has

all common law rights of subrogation and any other equitable or legal remedy-|vtativould

have been available to the impaired or insolvent insuret-ot{fjaderer, beneficiary, or payee

of a policy or contract with respect to the policy or contract, including in the case of a structured

settlement annuity any rights of the owner, beneficiary, or payee of the annuity to the extent of

benefits received pursuant to this part against a person originally or by succession responsible for

the losses arising from the personal injury relating to the annuity or payment of the annuity

(e) If a provision of this Subsection (14) is invalid or ineffective with respect to any person

or claim for any reason, the amount payable by the association with respect to the related covered

obligations shall be reduced by the amount realized by any other person with respect to the person

or claim that is attributable to the policies, or portion of the policies, covered by the association.

(f) If the association has provided benefits with respect to a covered policy and a person

recovers amounts as to which the association has rights as described in this Subsection (14), the

person shall pay to the association the portion of the recovery attributable to the covered policies.
[14) (15) (a) [The] In addition to the rights and powers elsewhere in this part, the
association may:

[a] (i) enter into contractsfwhidtihatare necessary or proper to carry out the provisions
and purposes of thistehatitpart;

[ (i) sue or be sued, including taking any legal actions necessary or proper to:

(A) recover any unpaid assessments under Section 31A-2&h0%¢

(B) settle claims or potential claims againsi flie association
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fe) (iii)) borrow money to effect the purposes of thisfehapter,and-any-notes-or other

domestic

fteh] (iv) employ or retain the persomgcessary or the appropriaaff members to:

(A) handle the financial transactions of the associatjpapd ftdg

(B) perform other functions as become necessary or proper undef-this{gster

fe] (v) take necessary or appropridgal action to avoid or recov@ayment of improper
claims;

[H] (vi) exercise, for the purposes of thistehapfmrt and to the extent approved by the
commissioner, the powers of a domestic life or health insurer, but in no case may the association
issue insurance policies or annuity contracts other than those issued to perform its obligation under
this fehaptdmart [6f]

(vii) request information from a person seeking coverage from the association to aid the

association in determining the association's obligations under this part with respect to the person;

(viii) take other necessary or appropriate action to discharge the association's duties and

obligations under this part or to exercise the association's powers under this part; and

He (ix) act as a special deputy liquidator if appointed by the commissioner.

(b) Any note or other evidence of indebtedness of the association under Subsection
(15)(a)(iii) that is not in default:

(i) is a legal investment for a domestic insurer; and

(i) may be carried as admitted assets.

(c) A person seeking coverage from the association shall promptly comply with a request

for information by the association under Subsection (15)(a)(vii).

[x5) (16) The association may join an organization of one or more other state
associations of similar purposes to further the purposes and administer the powers and duties of
the association.

(17) (a) Except as provided in Subsection (17)(b), at any time within one year after the

coverage date, the association may elect to succeed to the rights and obligations of the member

insurer that:
(i) _accrue on or after the coverage date; and

(i) relate to covered policies under any one or more indemnity reinsurance agreements
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entered into by the member insurer as a ceding insurer and selected by the association.

(b) Notwithstanding Subsection (17)(a), the association may not exercise an election with

respect to a reinsurance agreement if the receiver, rehabilitator, or liguidator of the member insurer

has previously and expressly disaffirmed the reinsurance agreement.

(c) The election described in Subsection (17)(a) shall be effected by a notice to:

(i) (A) the receiver;

(B) rehabilitator; or

(C) liquidator; and

(ii) the affected reinsurers.

(d) If the association makes an election under Subsection (17)(a), the association shall

comply with Subsections (17)(d)(i) through (vi) with respect to the agreements selected by the

association:

(i) For contracts covered, in whole or in part, by the association, the association shall be

responsible for:

(A) all unpaid premiums due under the agreements for periods both before and after the

coverage date; and

(B) the performance of all other obligations to be performed after the coverage date.

(ii) The association may charge contracts covered in part by the association the costs for

reinsurance in excess of the obligations of the association, through reasonable allocation methods.

(i) The association is entitled to any amounts payable by the reinsurer under the

agreements with respect to losses or events that:

(A) occur in periods after the coverage date; and

(B) relate to contracts covered by the association, in whole or in part.

(iv) On receipt of any amounts under Subsection (17)(d)(iii), the association shall pay to

the beneficiary under the policy or contract on account of which the amounts were paid an amount

equal to the excess of the amount received by the association over the benefits paid or payable by

the association on account of the policy or contract.

(v) (A) Within 30 days following the association's election, the association and each

indemnity reinsurer shall calculate the net balance due to or from the association under each

reinsurance agreement as of the date of the association's election, giving full credit to all items paid

by either the member insurer, or its receiver, rehabilitator, or liguidator, or the indemnity reinsurer
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during the period between the coverage date and the date of the association's election.

(B) Either the association or indemnity reinsurer shall pay the net balance due the other

within five days of the completion of the calculation under Subsection (17)(d)(v)(A).

(C) If the receiver, rehabilitator, or liguidator has received any amounts due the association

pursuant to Subsection (17)(d)(iii), the receiver, rehabilitator, or liquidator shall remit the same to

the association as promptly as practicable.

(vi) _If the association, within 60 days of the election, pays the premiums due for periods

both before and after the coverage date that relate to contracts covered by the association, in whole

or in part, the reinsurer may not:

(A) terminate the reinsurance agreements, to the extent the agreements relate to contracts

covered by the association, in whole or in part; and

(B) set off any unpaid premium due for periods prior to the coverage date against amounts

due the association.

(e) _An insurer other than the association shall succeed to the rights and obligations of the

association under Subsections (17)(a) through (d) effective as of the date agreed upon by the

association and the other insurer and regardless of whether the association has made the election

referred to in Subsections (17)(a) through (d) provided that:

(i) the association transfers its obligations to the other insurer;

(ii) the association and the other insurer agree to the transfer;

(iii) the indemnity reinsurance agreements automatically terminate for new reinsurance

unless the indemnity reinsurer and the other insurer agree to the contrary;

(iv) the obligations described in Subsection (17)(c)(iv) may not apply on and after the date

the indemnity reinsurance agreement is transferred to the third party insurer; and

(v) this Subsection (17)(e) may not apply if the association has previously expressly

determined in writing that the association will not exercise the election referred to in Subsections
(17)(a) through (d).
(f) (i) This Subsection (17) supersedes the provisions of any law of this state or of any

affected reinsurance agreement that provides for or requires any payment of reinsurance proceeds

on account of losses or events that occur in periods after the coverage date, to the receiver,

liquidator, or rehabilitator of an insolvent member insurer.

(ii) The receiver, rehabilitator, or liquidator shall remain entitled to any amounts payable
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by the reinsurer under the reinsurance agreement with respect to losses or events that occur in

periods prior to the coverage date, subject to applicable setoff provisions.

(g) Except as otherwise expressly provided in Subsections (17)(a) through (f), this

Subsection (17) does not:

(i) alter or modify the terms and conditions of the indemnity reinsurance agreements of

the insolvent member insurer;

(ii) abrogate or limit any rights of any reinsurer to claim that it is entitled to rescind a

reinsurance agreement; or

(iii) give a policy owner or beneficiary an independent cause of action against an indemnity

reinsurer that is not otherwise set forth in the indemnity reinsurance agreement.

(18) The board of directors of the association shall have discretion and may exercise

reasonable business judgment to determine the means by which the association is to provide the

benefits of this part in an economical and efficient manner.

(19) If the association has arranged or offered to provide the benefits of this part to a

covered person under a plan or arrangement that fulfills the association's obligations under this

part, the person is not entitled to benefits from the association in addition to or other than those

provided under the plan or arrangement.

(20) (a) Venue in a suit against the association arising under this part shall be in Salt Lake

County.
(b) The association may not be required to give an appeal bond in an appeal that relates

to a cause of action arising under this part.
Section 8. SectioBlA-28-109is amended to read:
31A-28-109. Assessments.

(1)(a) For the purpose of providing the funds necessary to carry out the powers and duties

of the association, the board of directors shall assess the member insurers, separately for each
faeeottitclass or subclasat the time and for the amounts that the board of diredtods

necessary.—fAssessmentd are

(b) Member liability for an assessment is established as of the coverage date.

(c) Subject to Subsection (1)(d), a called assessment:
(i) isdue not less than 30 days after prior written notice to the membetfinsturers:. Class

B-assessments;deseribedin-Subsection(Riisurer; and
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(ii) shall accrue interest at 10% per annum on and after the due date.
(d) Notwithstanding Subsection (1)(c), the association may:

(i) assess the association's members as of the coverage date; and

(ii) defer the collection of the assessment described in Subsection (1)(d)(ii).
(e) An assessment:

(i) has the force and effect of a judgment lien against the member insurer; and

(i) may not be extinguished until paid.

(2) Frhere-afeThetwo classes of assessmehdre described in Subsections (2)(a) and
2)(b).

(a) AClass A fassessmeihassessmerghall be fmadpauthorized and callefbr the
purpose of meeting administrative and legal costs and other expensestand-examirationsconducted
tnderthe-atuthority-of Subsection-31A-28-113.(38) Class A [assessmeiigsssessmenhay be
[rad¢ authorized and calledthether or not related to a particular impaired or insolvent insurer.

(b) AClass B fassessmehtssessmershall be fmadpauthorized and calletb the extent
necessary to carry out the powers and duties of the association under Section 31A-28-108 with

regard to an impaired or an insolvent insurer.
(3) (a)(i) The amount offarya Class A assessment:
(A) shall be determined by the board of direct@sd
(B) may be fmadpauthorized and calledn a pro rata or non-pro rata basis.

(ii) If the Class Aassessment is pro rata, the board of direataay credit the assessment
against future Class B assessmentqd. [A

(iii) The total of allnon-pro ratafassessmé¢assessmentvay not exceed{$13$300
per member insurer in any one calendar year.

(b) The amount offafhya Class B assessment shall be allocated for assessment purposes
amongfthe-aceotfjtsubclassepursuant to an allocation formulafwhilctinat may be based on:

(i) the premiums or reserves of the impaired or insolvent insordased-oh

(ii) any other standard determined by the board of direatdjiss] the board of directors'
sole discretionftojas beingrair and reasonable under the circumstances.

(c) (i) AClass B fassessmehssessmerggainst anember finstrefiansurerfor [each
-accotntand-stbaceolitite life insurance subclass, the annuity subclass, and the unallocated
annuity subclasshall be in the proportion that the premiums received on business in this state by
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[eachassessgdtie member insurer on policies or contracts included in the subclass for the three

most recent calendar years for which information is available preceding the year which includes

the coverage dabears to the premiums received on business in this state for the same-fecalendar

yeatbperiodby all assessed member insurers.
(i) [*Premiuvmstecetvedisbasell Class B assessment against a member insurer for
a disability insurance subclass shall be in the proportion that the premiums received on business

in this state by each assessed member insurer on policies or contracts included in the subclass for

the most recent calendar year for which information is available preceding the year in which the

assessment is made bears to the premiums received on business in this @bditees or

contractsteeveredbyeach-acedumtiuded in the subclader [the-three-mostrecentcalendar

impaired-orinsotvehthat calendar year by all assessed member insurers
(d) Assessments for funds to meet the requirements of the association with respect to an

impaired or insolvent insurer may not be-tmjalgthorized or calledintil necessary to implement

the purposes of thistehapjitpart
(e) Classification of assessments and premiumder Subsection (&) and computation

of assessments under this Subsectiosl{a)l be made with a reasonable degree of accuracy,
recognizing that exact determinations may not always be possible.

(4)(a) The association may abate or defer, in whole or in part, the assessment of a member
insurer if, in the opinion of the board of directopsyment of the assessment would endanger the
ability of the member insurer to fulfill its contractual obligatiors—|rthe-€vent

(b) Ifan assessment against a member insurer is abated or deferred in whole or in part
under Subsection (4)(dahe amount by which the assessment is abated or deferred may be assessed

against the other member insurers in a manner consistent with the basis for assessments set forth
in this section.
(c) Once a condition that caused a deferral is removed or rectified, the member insurer

shall pay all assessments that were deferred pursuant to a repayment plan approved by the

association.
(5) (a).(i) [The] Subject to Subsection (5)(b), thetal of all assessments{taauthorized

by the association ammember insurer for&h&me—aﬁd—al%ﬁtWaeeetﬂHﬁdﬁfeaehﬁibaccount

Feauhtsubclassiay not in
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any one calendar year exceed 2%fofthe-instrer's-yearly-averagepremitmsreceivedn this state

and-contracts-coveredby the-aceountduring-the-three-catendaryearspreceding the

essment,
y one year
ation, the
ipadftthptenember’s

total average annual assessable premium in that subclass as defined in Subsection (3)

(i) _If two or more assessments are authorized in one calendar year with respect to one or

more insurers that become impaired or insolvent in different calendar years, the average annual

premiums for purposes of the aggregate assessment percentage limitation in Subsection (5)(a)(i)

shall be equal and limited to the highest of the total average annual assessable premiums of the

different calendar year periods involved in the assessment or assessments.

(iii)_If the maximum assessment together with the other assets of the association do not

provide in one year an amount sufficient to carry out the responsibilities of the association, the

necessary additional funds shall be assessed as soon after as permitted by this part.

(b) The board of directoreay provide in the plan of operation a method of allocating
funds among claims, whether relating to one or more impaired or insolvent insurers, when the
maximum assessment will be insufficient to cover anticipated claims.

(c) If 1% the maximumassessment forfany-stbaceotfittbe life insurancdaned or
annuity faceetthsubclassn any one year does not provide an amount sufficient to carry out the
responsibilities of the association, the board of direcioa#l assesstat-stbaceotitse other
of the subclasses the life insurancend annuity faceethtlassfor the necessary additional

amount:
(i) pursuant to Subsection (3)(H)[and
_(ii) subject to the maximum stated in Subsection (5)(a).

(6)_(a) The board of directormay, by an equitable method established in the plan of
operation, refund to member insurers in proportion to the contribution of each insurer to that
faceetfjtsubclasshe amount by which the assets of thefacepanbclasexceed the amount the
board of directorfinds is necessary to carry outfdtting-the-eomingédae obligations of the
association with regard to thatfacequgutbclassincluding assets accruing from:

(i) assignment];
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(ii) subrogation;
(iii) net realized gaing[, and
(iv) income from investments —{A

(b) Notwithstanding Subsection (6)(ayeasonable amount may be retaineeHin any
-aecottjtto provide funds for the continuing expenses of the association and for future losses.

(7) Htshattbeproperforah@A member insurer, in determining its premium rates and
policyowner dividends as to any kind of insurance within the scope ofthisfehpatefto] may
consider the amount reasonably necessary to meet its assessment obligations under-thjs [chapter

part

(8)_(a) The association shall issue to each insurer paying an assessment under-this][chapter

_Ppartother than a Class A assessment, a certificate of contribution, in a form approved by the
commissioner, for the amount of the assessmehpso.
(b) All outstanding certificates described in Subsection (8(&ll be of equal dignity and

priority without reference to amounts or dates of issue.

(c) (i) A certificate of contribution described in Subsection (8)(ay be shown by the
insurer in its financial statement as an assetfin-stchform-and-forstehamountif-ary,and period
-oftime-as-the-commissiorermay-appilamghe amount of the certificate of contribution less the

amount by which the insurer's premium taxes have already been reduced with respect to the

certificate
(i) For good cause shown, the commissioner may order the insurer to show a different

amount in its financial statement than the amount under Subsection (8)(c)(i).
Section 9. SectidsiLlA-28-110is amended to read:
31A-28-110. Plan of operation.
(1) (&) The association shall submit to the commissioner a plan of operation and any

amendments to the plan necessary or suitable to assure the fair, reasonable, and equitable
administration of the association.

(b) The plan of operation and any amendments become effective:

(i) upon the commissioner's written approva;

_(ii) after 30 days from the date the plan of operation or amendment is submitted to the

commissionef [re] the commissionehas not disapprovedithe plan or amendment
Hb) (c) (i) If the association fails to submit a suitable amendment t@lae [efoeperation
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-stiitable-amendments-to-the{)Jdhe commissionerfter notice and hearinghall adopt

reasonable rulesfwhilctihat are necessary or advisable to effectuate the provisions of this part.

Frhesg
(i) Therules_described in Subsection (1)(cKhall continue in force until:

(A) modified by the commissiongor

(B) superseded by-Jan amendment to thelan:

() submitted by the associatioand
() approved by the commissioner.
(2) All member insurers shall comply with the plan of operation.

(3) The plan of operation shall, in addition tefreeirementsentmerated-elspaiere

other requiremeit this part:

(a) establish procedures for handling the assets of the association;

(b) establish the amount and method of reimbursing members of the board of directors
under Section 31A-28-107;

(c) establish regular places and times for meetings of the board of directors, including
telephone conference calls;

(d) establish procedures for records to be kept of all financial transactions of:

(i) the associationf+ls

(ii) the associationagents]; and

(iii) the board of directors;

(e) _subject to Section 31A-28-1@5tablish the procedurestwhereby-seteciitmbe
followedfor [the]:

(i) selecting members to theard of directorsfwittbe-madeand fstbmittel
(i) submitting the selected memb&rshe commissioner for approvyal

() establish any additional procedures for assessments under Section 31A-28-109; and

(g) contain additional provisions necessary or proper for the execution of the powers and
duties of the association.

(4)_(d) The plan of operation may provide that any or all powers and duties of the
association, except those under Subsection 31A-28-168H{(BA¢)) and Section 31A-28-109,
are delegated to a corporation, association, or other organizatien]wtatwill perform
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functions similar to those of the association, or its equivalent, in two or more states—[Such a
(b) Acorporation, association, or organization described in Subsection ¢hgk)e:
(i) reimbursed for any payments made on behalf of the associaimohishatt-bé
(ii) paid for its performance of any function of the association.
(c) A delegation under this Subsection (4):
(i) shall take effect only with the approval offbgth
(A) the board of directorgnd
(B) the commissionef]; and
(ii) may be made only to a corporation, association, or organizatiernfjvinabextends

protection not substantially less favorable and effective than that provided by-this{tpagter
Section 10. Sectid@1A-28-111is amended to read:
31A-28-111. Duties and powers under this part.
In addition to the duties and powers enumerated elsewhere ir-thistechppterthe
persons listed in this section have the duties and powers described in Subsections (1) through (6).

(1) The commissioner shall:
(a) _upon request of the board of directpreyvide the association with a statement of the

premiums-inthis—statéor each member insurerfupont+eguestofthe-board-of direfiors;

(i) in this state: and

(i) _any other appropriate state;

(b) _if an impairment is declared and the amount of the impairment is deterrséred,a

demand upon the impaired insurer to make good the impairment within a reasonabte-time [after

(c) _in a liguidation or rehabilitation proceeding involving a domestic inshesappointed

as the liquidator or rehabilitatorfirany-tigtidation-orrehabtlitationproceeding-invotving a
-domestietastrer
(2) Notice to the impaired insurer under Subsection (1)(b) shall constitute notice to the

shareholders of the impaired insurer if the impaired insurer has shareholders.

(3) The failure of the insurer to promptly comply with the commissioner's demand under
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Subsection (1)(b) does not excuse the association from the performance of its powers and duties

under this part.
K2] (4) (a) After notice and hearing, the commissioner may suspend or revoke the

certificate of authority to transact insurance in this state of any member instrer][thiaidiails
to:

(i) pay an assessment when daefwhich-faits-te]

(ii) comply with the plan of operation.

(b)_() As an alternative to suspending or revoking a certificate of authority under

Subsection (4)(athe commissioner may levy a forfeiture on any member insurerfyitinzti fails

to pay an assessment when due.
(i) A forfeiture described in Subsection (4)(b)(i):

(A) may not exceed 5% of the unpaid assessment per menthf—However,ro-forfeiture
-shall_and

(B) may nobe less than $100 per month.

3] (5) (a) [Any] A final action of the board of directors or the association may be
appealed to the commissioner by any member insurer if appeal is taken within 60 days of the date

the member insurer received noticela final action being appealed.

(b) If a member feempatjyinsureris appealing an assessment, the amount assessed shall
be:

(i) paid to the associatioand [shat-bé¢
(ii) made available to meet association obligations during the pendency of an appeal.

(c) If the appeal on the assessment described in Subsection iGpheld, the amount

paid in error or excess shall be returned to the member{coinpanyer
(d) Any final action or order of the commissioner shall be subject to judicial review in a
court of competent jurisdiction in accordance with the laws of this state that apply to the actions

or orders of the commissioner

4] (6) The liquidator, rehabilitator, or conservator of any impaired insurer shall notify
all interested persons of the effect of thisfehddart

Section 11. SectidlLA-28-112is amended to read:

31A-28-112. Prevention of insolvencies.

Fd (1) The purpose of this section is &d in the detection and prevention of insurer
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insolvencies or impairmeng|[:

K] (2) [Histhe-duty-ofthé The commissioner shall

(a) ftd notify the [eommissionref]tommissioneof every statef;the-tefritories-ofthe
-Uhited-Statesand-the Bistrict-of Cotun]mathin 30 days following the action taken or the date

the action occursyhen frg the commissionetakes feitherfthe following actions against a

member insurer:
(i) revokes its license—pr

(i) suspends its licensg[or

Re-the-action

(iii) _makes a formal order that the member insurer:

(A) restrict its premium writing;

(B) obtain additional contributions to surplus;

(C) withdraw from the state;

(D) reinsure all or any part of its business; or

(E) increase capital, surplus, or any other account for the security of policy owners or

creditors.

He)y—F4g (b) report to the board of directors whef-[tiee commissionehas:

(i) taken any of the actions set forth in SubsectiorfgRor [Fag

(i) received a report from any other commissioner indicating thatfany] guncction
described in Subsection (2)(as been taken in another statef—Jthe

(c) include in theeport to the board of directors{shalteontgaiaquired by Subsection
(2)(b):

(i) all significant details of the action takeor,

(ii) the report received from another commissiofjgr|.
(d) Hg promptly report to the board of directors wher]lige commissionehas

reasonable cause to believe fremJamyexamination of any memberfeompdrgsurer, whether

completed or in procedbat the feemparfinsurermay be an impaired or insolvent insurgrand
(e) 4 furnish to the board of directors the National Association of Insurance

CommissionersHNAK Insurance Regulatory Information System{tRI8)tios and listings of

companies not included in the ratios developed-byHME National Association of Insurance
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Commissioners
(3) (a) The board of directorsay use the information containedg-thefle@mthe ratios and
listings described in Subsection (2)tegarrying out fitd the board of directorsluties and

responsibilities under this sectior—fSpuch

(b) Theeport and the information contained in the ratios and listings shall be kept
confidential by the board of directors until the commissioner or other lawful authority publishes
the information.

(2] (4) The commissioner may seek the advice and recommendations of the board of
directors concerning any matter affecting|the commissioner'duties and responsibilities

regarding the financial condition of member insurers and companies seeking admission to transact
insurance business in this state.

H3] (5) (a) The board of directors mayf,tpormajority-vgtemake reports and
recommendations to the commissioner upon any matter germane to:

(i) the solvency, liquidation, rehabilitation, or conservation of any member insurer;
fgermanedo

(i) the solvency of any company seeking to do an insurance business in this state.

(b) The reports and recommendations of the board of directors described in Subsection

(5)(a)may not be considered public documents.

H4ttisthedutyofthe

(6) Theboard of directors mayipon majority vote,ftpnotify the commissioner of any
information indicatingfat}\a member insurer may be an impaired or insolvent insurer.

H5)-a) (7) The board of directors mayf,tpontmajority-votereguestthat the

6 oteleran aminatienof anymemberinsuretwhich-the board-Hngood-faith-believes

a NAIC
he-cost of the

are other

make recommendations to the commissioner for the detection and prevention of insurer

insolvencies
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1206
1207
1208
1209
1210
1211 H#] (8) (a) At the conclusion of any insurer insolvency in which the association was

1212 obligated to pay covered claims, the board of directors shall prepare a report to the commissioner
1213 containing the information the board of directioas in its possession bearing on the history and

1214  causes of the insolvency—{Fhe-board-shattcooperate-with-the-boards-of-directors-of-guaranty
1215 -associationsin-otherstatep in
1216 (b) Inpreparing a report on the history and causes of insolvency of a particular insurer,

1217 fand the board of directors may cooperate with:

1218 (i) the board of directors of a guaranty association in another state; or

1219 (i) an organization described in Subsection 31A-28-108(16).

1220 (c) The board of directorsay adopt by reference any report prepared-byfdther
1221 (i) a guaranty association in anotktate fassoctatiofig.or

1222 (i) an organization described in Subsection 31A-28-108(16).

1223 Section 12. Sectid1A-28-113is amended to read:

1224 31A-28-113. Credit for assessments paid.

1225 (1)_(a) A member insurer may offset against its premium tax liability to this state an

1226  assessment described in Subsection 31A-28-109(2)(b) to the extent of 20% of the amount of the
1227 assessment for each of the five calendar years following the year in which the assessment was paid.
1228 (b) To the extent{thegdeahat theoffsets described in Subsection (1)éxceed premium

1229 tax liability, ftheythe offsetsmay be carried forward and used to offset premium tax liability in

1230 future years.fnthe-evédnt

1231 (c) Ifa member insurer ceases doing business, all uncredited assessments may be credited

1232 against its premium tax liability for the year it ceases doing business.

1233 (2)_(a) [Any-sums-which Monies shall be paid by the insurers to the state in a manner
1234  required by the State Tax Commission if the monies:
1235 (i) are acquired by refund{from-the-association-by-memberinstrers|undgcordance

1236  withSubsection 31A-28-109(6)[from the association by member insuresag fwhicH
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_(_) have been offset agalnst premlum taxes as provided in Subsectier{H)f;-shalt be paid

mimnission

((b) The association shall notify the commissioner that the refunds described in Subsection
(2)(a)have been made.

Section 13. Sectid1A-28-114is amended to read:

31A-28-114. Miscellaneous provisions.

(1) Nothing in thistehaptepart shall be construed to reduce the liability for unpaid
assessments of the insureds of an impaired or insolvent insurer operating under a plan with

assessment liability.

(2)(a) Records shall be kept of aHregotiationis-Antketings fir-whichthe-assoctation
-oritsrepresentatives-aretrvotyelithe board of directorto discuss the activities of the

association in carrying out it powers and duties under Section 31A-28-108.
_(Q) Records of f

ﬁseweﬁt—rﬁswehupm—ﬂ%efeﬁﬁﬁaﬂeﬂwthb association with respect to an impaired or insolvent

insurer may not be disclosed before the earlier of:

(i) the termination of a liquidation, rehabilitation, or conservation proceeding involving

the impaired or insolvent insurer;

(ii) the termination of thémpairment or insolvency of the insurgt[or

(iii) upon the order of a court of competent jurisdiction.

((c) Nothing in this Subsection (Zhall limit the duty of the association to render a report
of its activities under Section 31A-28-115.

(3) (&) For the purpose of carrying out its obligations under thisfetjquatdy the
association shall be considered to be a creditot-¢f finenpaired or insolvent insurer to the
extent of assets attributable to covered policies reduced by any amounts to which the association
Is entitled as subrogee pursuant to Subsection 31A-28-1081(4)3)

(b) Assets of the impaired or insolvent insurer attributable to covered policies shall be used
to continue all covered policies and pay all contractual obligations of the impaired or insolvent
insurer as required by thistehafiaart

Hb) (c) As used in this Subsection (3ssets attributable to covered policies are that
proportion of the assets which the reserves that should have been established for covered policies
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bear to the reserves that should have been established for all policies of insurance written by the

impaired or insolvent insurer.

ertitles it to

(4) (a) As a creditor of the impaired or insolvent insurer under Subsection (3) and

consistent with Section 31A-27-335, the association and any other similar association are entitled

to receive a disbursement of assets out of the marshaled assets, from time to time as the assets

become available to reimburse the association and any other similar association.

(b) If, within 120 days of a final determination of insolvency of an insurer by the

receivership court, the liguidator has not made an application to the court for the approval of a

proposal to disburse assets out of marshaled assets to all guaranty associations having obligations
because of the insolvency, the association is entitled to make application to the receivership court

for approval of the association's proposal for disbursement of these assets.

i4] (5) (a) Prior to the termination of any liquidation, rehabilitation, or conservation
proceeding, the court may take into consideration the contributions of the respective parties,
including:

(i) the associatior][,

(ii) the shareholderq[,

(iii) policyowners of the insolvent insurgg[and

(iv) any other party with a bona fide interest in making an equitable distribution of the
ownership rights of the insolvent insurer.

A(b) In making fsteha determinationf,constderation-shattbe-givehunder Subsection

(5)(a), the court shall consid&e welfare of the policyholders of the continuing or successor
insurer.

Hb] (c) A distribution to any stockholder of an impaired or insolvent insurer may not be
made until and unless the total amount of valid claims of the association with interest has been
fully recovered by the association for funds expended in carrying out its powers and duties under
Section 31A-28-108 with respect to the insurer.

(6) (a) If an order for liquidation or rehabilitation of an insurer domiciled in this state has

been entered, the receiver appointed under the order shall have a right to recover on behalf of the

insurer, from any affiliate that controlled the insurer, the amount of distributions, other than stock
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1299 dividends paid by the insurer on its capital stock, made at any time during the five years preceding

1300 _the petition for liguidation or rehabilitation subject to the limitations of Subsections (6)(b) through

1301  (d).

1302 (b) A distribution described in Subsection (6)(a) may not be recovered if the insurer shows
1303 _that:

1304 (i) when paid the distribution was lawful and reasonable; and

1305 (ii) the insurer did not know and could not reasonably have known that the distribution

1306 might adversely affect the ability of the insurer to fulfill its contractual obligations.

1307 (c) (i)_A person that was an affiliate that controlled the insurer at the time the distributions

1308 were paid shall be liable up to the amount of distributions received.

1309 (i) A person that was an affiliate that controlled the insurer at the time the distributions

1310 were declared shall be liable up to the amount of distributions that would have been received if

1311 they had been paid immediately.

1312 (iii)_If two or more persons are liable with respect to the same distributions, they shall be

1313 jointly and severally liable.

1314 (d) The maximum amount recoverable under this Subsection (6) shall be the amount

1315 needed in excess of all other available assets of the insolvent insurer to pay the contractual

1316 obligations of the insolvent insurer.

1317 (e)_If any person liable under Subsection (6)(c) is insolvent, all of its affiliates that

1318 _controlled it at the time the distribution was paid shall be jointly and severally liable for any
1319 resulting deficiency in the amount recovered from the insolvent affiliate.

1320 Section 14. SectidlA-28-115is amended to read:

1321 31A-28-115. Examination of the association -- Annual report.

1322 (1) The association shall be subject to examination and regulation by the commissioner.
1323 (2) The board of directors shall submit to the commissioner each year, not later than 120

1324 days after the association's fiscal ygary,

1325 (@) afinancial report in a form approved by the commissioaed
1326 (b) areport of its activities during the preceding fiscal year.
1327 (3) At the request of a member insurer, the association shall provide the member insurer

1328 _with a copy of a report submitted under Subsection (2)
1329 Section 15. Sectid1A-28-117is amended to read:
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31A-28-117. Immunity.
(1) [Fhere-shaltbgFor any action or omission committed in the performance of their

powers and duties under this part, thergigiability on the part of, and no cause of action of any

nature shall arise againkt[,

(a) any member insurerfotits

(b) a member insureggents or employee¥],

(c) the associationfefits

(d) the association's:

(i) agents or employee§[or

(i) members of the board of directorsfor-tteir

[(e) representativesf-pof persons described in Subsections (1)(a) through (e);

() the commissionemr [his]

(g) the commissionerspresentativesfforany-actton-oeromission-committed-n the
-performance-of theirpowers-and-dutiesunder-this-chapter]. This

(2) Themmunity described in Subsection (@xtends to:

(@) the patrticipation in any organization of one or more other state associations of similar
purposesnd fte-aty-stch

(b) arorganization described in Subsection (2)&)d fity

(c) theagents or employees of an organization described in Subsection (2)(a)

Section 16. SectidlA-28-119is amended to read:

31A-28-119. Prohibited advertisement of the association -- Notice to policyholders.

(1)_(a) [A] Except as provided in Subsection (1)(bperson, including an insurer, agent,

or affiliate of an insurer may not make, publish, disseminate, circulate, or place before the public,
or cause directly or indirectly to be made, published, disseminated, circulated, or placed before the
public, in any newspaper, magazine, or other publication, or in the form of a notice, circular,
pamphlet, letter, or poster, or over any radio station or television station, or in any other way, any
advertisement, announcement, or statement written or oral, which uses the existence of the
association for the purpose of sales, solicitation, or inducement to purchase any form of insurance

feoveredby-the-associationvnderthischapter—However,
(b) Notwithstanding Subsection (1)(tis section does not apply_to:

(i) the associatiomr
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1361 (ii) any other entityfwhichthat does not sell or solicit insurance.

1362 (2) (&) Prior to January ;11992002 the association shall:

1363 (i) prepare a summary document describing the general purposes and current limitations
1364  of this fehaptdipartthat complies with Subsection (3)f—Fhe-summary-shat-be-subtited

1365 (i) submit the summary document described in Subsection (2)@]jfi commissioner

1366  for approval.
1367 (b) Sixty days afterfrecetvihthe [eommissioner's-approyalay on which the

1368 _commissioner approves the summary document described in Subsectigriré)) @) insurer may

1369 _notdeliver a policy or contract{desertbedr-Subsection-3+A-28-103(2)1{a policy or contract
1370 otdef ownerunless the summary documestalso delivered to the policy or contraetfhotfler

1371 _ownelprior to, or at the time of, delivery of the policy or contract,exeeptasprovided in
1372 -Subsection{4§l)

1373 (c) The summary documeshall fatsg be available upon request by-afpetieyholder

1374  policy owner

1375 Ke) (d) The distribution, delivery, or contents or interpretation of the summaryfmay not
1376 -stattdocument does not guarantimat:

1377 (i) the policy or the contract is covered in the event of the impairment or insolvency of a

1378 _member insurear
1379 (ii) the fretdet ownerof the policy or contractfwetteH}es covered in the event of the
1380 impairment or insolvency of a member insurer.

1381 Het) (e) The summary documeshall be revised by the association as amendments to this
1382  part may require.

1383 fte] (f) Failure to receive the summary documastrequired in Subsection (B) does

1384 not give the policyholder, contract holder, certificate holder, or insured any greater rights than
1385 those stated in this part.

1386 (3)_(a) The summary documeptrepared under Subsection (2) shall contain a clear and
1387 conspicuous disclaimer on its face.

1388 (b) The commissioner shall, by rule, establish the form and content of the disclaimery].
1389 -Fhé described in Subsection (3)(a), except thatdrselaimer shall:

1390 fta] (i) state the name and address of:

1391 (A) the associatiorand
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1392 (B) the_ insurancelepartment;

1393 Kb (i) prominently warn the policy or contractthetd@wnerthat:

1394 (A) the association may not cover the polioyj;]

1395 (B) if coverage is available fthpit [maybe is:

1396 (I) subject to substantial limitations{jcandexclusionsand

1397 (I conditioned on continued residence in the state;

1398 (i) state the types of policies for which the association will provide coverage;

1399 fe] (iv) state that the insurer and its agents are prohibited by law from using the existence

1400 of the association for the purpose of sales, solicitation, or inducement to purchase any form of
1401 insurance;

1402 Heh—emphasijdv) statethat the policy or contractthetdeownershould not rely on

1403 coverage under the association when selecting an instrelr; [and

1404 (vi) explain the rights available and procedures for filing a complaint to allege a violation
1405 of this part; and

1406 fte] (vii) provide other information as directed by the commissioner including sources for
1407 _information about the financial condition of insurers provided that the information:

1408 (A) is not proprietary; and

1409 (B) is subject to disclosure under public records laws

1410 (4) IN9G An insurer or agent may nalkeliver a policy or contract described in Subsection

1411  31A-28-103(2)(a) anél wHOLLY h excluded under Subsection 31A-28-103(2)(b)(i) from coverage
1411a under this

1412 ehaptdrpart unless the insurer or agent, prior to or at the time of delivery, gives the policy or

1413 contract holder a separate written notieefwhibht clearly and conspicuously discloses that the

1414  policy or contract is not covered by the association.

1415 (b) The commissioner shall by rule specify the form and content of the notice required by
1416 Subsection (4)(a)

1417 (5) A member insurer shall retain evidence of compliance with Subsection (R)#sHeng
1418 i i iee-isgi s edtTHE LATER OF:
1418a (a) THREE YEARS; OR
1418b (b) UNTIL THE CONCLUSION OF THE NEXT MARKET CONDUCT EXAMINATION BY THE
1418c  DEPARTMENT OF INSURANCE WHERE THE MEMBER INSURER IS DOMICILED. h

1419 Section 17. Sectid@1A-28-120is enacted to read:

1420 31A-28-120. Prospective application.

1421 h (1 h Notwithstanding any prior or subsequent law, the provisions of this part that are in

1421a effect
1422 on the date on which the association first becomes obligated for the policies or contracts of an
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1423 insolvent or impaired member shall govern the association's rights and obligations to the

1424  policyholders of the insolvent or impaired member.
1424a
1424b
1424b
1424c FTHATARE

1424c ?HE—SHB&EGFGF—H%G#EFBN—AS—GF—APR{HGTZGGH]g

Legislative Review Note
asof 1-17-01 4:55 PM

A limited legal review of this legislation raises no obvious constitutional or statutory concerns.
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