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AMENDMENTS TO THE INSURANCE LAW
2001 GENERAL SESSION
STATE OF UTAH
Sponsor: John E. Swallow

This act modifies provisions of the Insurance Code by recodifying the Utah Life and
Disability Insurance Guaranty Association Act. The act amends the purpose and coverage
of the act and makes technical changes. The act clarifies the rules of construction. The act
modifies definitions. The act addresses membership in the association and the board of
directors of the association. The act modifies the powers and duties of the association. The
act addresses assessments made on member insurers. The act addresses the plan of
operation of the association. The act modifies the powers and duties of the commissioner.
The act addresses prevention of insolvencies. The act modifies miscellaneous provisions.
The act modifies the requirements for examinations, annual reports, and summary
documents. The act addresses advertisements. The act addresses prospective application.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

31A-28-102 as last amended by Chapter 316, Laws of Utah 1994

31A-28-103 as last amended by Chapter 316, Laws of Utah 1994

31A-28-104 as repealed and reenacted by Chapter 211, Laws of Utah 1991

31A-28-105 as last amended by Chapter 9, Laws of Utah 1996, Second Special Session

31A-28-106 as repealed and reenacted by Chapter 211, Laws of Utah 1991

31A-28-107 as last amended by Chapter 10, Laws of Utah 1997

31A-28-108 as last amended by Chapter 344, Laws of Utah 1995

31A-28-109 as repealed and reenacted by Chapter 211, Laws of Utah 1991

31A-28-110Q as repealed and reenacted by Chapter 211, Laws of Utah 1991

31A-28-111 as repealed and reenacted by Chapter 211, Laws of Utah 1991

31A-28-112 as enacted by Chapter 211, Laws of Utah 1991

31A-28-113 as repealed and reenacted by Chapter 211, Laws of Utah 1991

31A-28-114 as last amended by Chapters 20 and 344, Laws of Utah 1995
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31A-28-115 as repealed and reenacted by Chapter 211, Laws of Utah 1991

31A-28-117 as repealed and reenacted by Chapter 211, Laws of Utah 1991

31A-28-119 as repealed and reenacted by Chapter 211, Laws of Utah 1991
ENACTS:

31A-28-12Q Utah Code Annotated 1953
Be it enacted by the Legislature of the state of Utah:

Section 1. SectioB1A-28-102is amended to read:

31A-28-102. Purpose.

(1) The purpose of this part is to protect, subject to certain limitations, the persons specified
in Subsection 31A-28-103(1) against failure in the performance of contractual obligations, under

[the] a life and disability insurancefpeticies-ahgolicy or annuity feentraciscontractspecified in

Subsection 31A-28-103(2), because of the impairment or insolvency of the member insurer that
issued the-fpetieigolicy or [eontractd contract

(2) To provide the protection described in Subsectior|(1)],

(a) the Utah Life and Disability Insurance Guaranty Association, which currently exists, is
continued finrerddrto pay benefits and to continue coverages as limitepyrthis partf]; and

(b) members of the association are subject to assessment to provide funds to carry out the
purpose of this part.

Section 2. SectioB1A-28-103is amended to read:

31A-28-103. Coverage and limitations.

(1) (a) This part provides coverage for the policies and contracts specified in Subsection (2)
to [personba personwho [arg is:

[(2] (L [beneficiaties s ectign (1)(b),
a beneficiary, assignee, or payee of a person covered by Subsection (Ig#(igless of where
[theyrestdg that person residegxcept for_anonresident certificatefhotedrsolderunder_agroup

[poticied policy or [eontraetd contract or

[(b)y—oewnets (i) an ownerof or acertificate fhotdergholderunder fstehpoticigsa policy
or [eontractsori-the-ease|afontract, other than amnallocated annuityfeentragtsontract or
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structured settlement annuifyo-the-persoens-who-are-the-contracthotdersand-whafdhe owner
or certificate holder is
[(h—resident (A) a residentof Utah; or

[Gi)y] (B) not [residentba residenpf Utah, but only furder-the-feltewingeonditiohs :
[A)] (I) the finstrers-whichinsurer thatissued thefpeticidolicy or [eertracts-atle

contract isdomiciled in this state;
[B)] (II) [thetnstrersheverheldalteense-orceertificate-ofauthoritiha [statefstatein
which the fpersensrestgerson resides has an association similar to the association created by this

part; and
(11N _the person is not eligible for coverage by an association in any other stagaibe the

insurer was not licensed in the state at the time specified in the state's guaranty association's law.

[
[

jter; and

Hbsection
STVRVANES

(b) For an unallocated annuity contract specified in Subsection (2):

(i) Subsections (1)(a)(i) and (ii) do not apply; and

(i) except as provided in Subsections (1)(d) and (1)(e), this part shall provide coverage for

the unallocated annuity contract specified in Subsection (2) to a person who is:

(A) the owner of the unallocated annuity contract if the contract is issued to or in connection

with a specific benefit plan whose plan sponsor has its principal place of business in this state; and

(B) an owner of an unallocated annuity contract issued to or in connection with a

government lottery if the owner is a resident.

(c) For a structured settlement annuity specified in Subsection (2):

(i) Subsections (1)(a)(i) and (ii) do not apply; and

(i) except as provided in Subsections (1)(d) and (1)(e), this part shall provide coverage for

the structured settlement annuity specified in Subsection (2) to a person who is a payee under a

structured settlement annuity, or beneficiary of a payee if the payee is deceased, if the payee:

(A) is aresident, regardless of where the contract owner resides; or
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(B) is not a resident, but only if the contract owner of the structured settlement annuity is a

resident, or the contract owner of the structured settlement annuity is not a resident, but:

(1)_the insurer that issued the structured settlement annuity is domiciled in this state;

(IN_the state in which the contract owner resides has an association similar to the association

created by this part; and

(1) the payee, beneficiary, or the contract owner is not eligible for coverage by the

association of the state in which the payee or contract owner resides.

(d) This part may not provide coverage for the policies and contracts specified in Subsection

2) to:
(i) _a person who is a payee or beneficiary of a contract owner resident of this state, if the

payee or beneficiary is afforded any coverage by the association of another state; or

(i) a person covered under Subsection (1)(b), if any coverage is provided to the person by

the association of another state.

(e) (i) This part provides coverage for a policy or contract specified in Subsection (2) to a

person who is a resident of this state and, in special circumstances, to a honresident.

(ii) To avoid duplicate coverage, if a person who would otherwise receive coverage under

this part is provided coverage under the laws of any other state, the person may not be provided

coverage under this part.

(iii) In determining the application of this Subsection (1)(e) in situations where a person

could be covered by the association of more than one state, whether as an owner, payee, beneficiary,

or assignee, this part shall be construed in conjunction with other state laws to result in coverage by

only one association.
(2) (@) (i) Except astotherwiddimited by this part, this part provides coverage to the
persons specified in Subsection (1)_for:

(A) adirect, nongroup life, disability, cannuity fardl policy or contract;

(B) asupplementalHpeticies-or-contracts;forcertificdiesntract to a policy or contract
described in Subsection (2)(a)(i)(A);

(C) a certificateunder_adirect group fpeticies-and-contradtppolicy or contractand Het]
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(D) anunallocated annuityfeentragtsontractissued by anember fifistrefgnsurer.
[Anntity-contractd

(i) For purposes of Subsection (2)(a)(i), an annuity contaat feertifieatelka certificate
under_agroup annuity feontracts-inetufieontract includes:

(A) aguaranteed investmentfcontraftntract;

(B) adeposit administrationfeentractsontract;

(C) anunallocated fundingfagreemetjtagreement;

(D) astructured settlementfagreements,tottery-contiaatsuity;

(E) an annuity issued to or in connection with a government lottery; fany
(F) animmediate or deferred annuityfeentrgatentract
(b) This part does not provide coverage for:

(i) [any] a portion of a policy or contract:

(A) not guaranteed by the insurgrfor

(B) under which the risk is borne by the policy or contracttho]adsyner,

(i) [any] a policy or contract of reinsurance, unless:

(A) an assumptionfeeritfiecateshave-béeertificate isissued,

(B) the assumption certificate required by Subsection (2)(b)(ii)(A) is in effect pursuant to
the reinsurance policy or contract; and

(C) the reinsurance contract is approved by the appropriate requlatory authorities; or

(i) [any] a portion of a policy or contract to the extent that the rate of interest on which it
is based] or the interest rate, crediting rate, or similar factor determined by use of an index or other

external reference stated in the policy or contract employed in calculating returns or changes in

value, if the interest rate, crediting rate, or similar factor:

(A) is not excluded from coverage by Subsection (2)(b)(xii); and

(B) averaged over the period of four years prior to the date on which the association becomes
obligated with respect to the policy or contract, exceeds a rate of interest determined by subtracting
two percentage points from Moody's Corporate Bond Yield Average averaged:

(1) for that same four-year periodr
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(1) for the corresponding lesser period if the policy or contract was issued less than four

years before the association became obligateet] [and
i tatt t to the

oints from

[(B)yonoraf cka

(iv) [any] a portion of a policy or contract issued tgkan or program of an employer,

association, orfstmttarentifyother persorno provide life, disability, or annuity benefits to its
employees{dt members, or other#p the extent that the plan or program is self-funded or
uninsured, including benefits payable by an employer, associatior;-er{simital] etiiéy person
under:

(A) a multiple employer welfare arrangement as definedHa{Seetion-514-of the-Employee
Retirementincome-Seettity Actof 1974,asame@8dU.S.C. Sec. 1144

(B) a minimum premium group insurance plan;

(C) a stop-loss group insurance plan; or

(D) an administrative services only contract;

(A) adividend;
(B) an experience rating credit;

(C) voting rights; or
(D) payment of a fee or allowance to any person, including the policy or contract owner, in

connection with the service to or administration of the policy or contract;
(vi) [any] apolicy or contract issued in this state by a member insurer at a time_when:
(A) itwas not licensedor
(B) did not have a certificate of authority to issue the policy or contract in this state;
(vii) [any] anunallocated annuity contract issued tefaremptbgeén connection with a
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benefit plan protected under the federal Pension Benefit Guaranty Corporation, regardless of whether

the federal Pension Benefit Guaranty Corporation has yet become liable to make any payment with

respect to the benefit plafand

(viii) [ary] a portion of fary an unallocated annuity contractfwhitthat is not issued to
or in connection with:

(A) a specific femptoye¢pbenefit plan of:

() employees;

(II) a unionf]; or

() _an association of natural personsfbenefit{)|ar
(B) a government lotteryf.

(ix) a portion of a policy or contract to the extent that the assessment required by Section

31A-28-109 that applies to the policy or contract is preempted by federal or state law;

(X)_an obligation that does not arise under the express written terms of the policy or contract

issued by an insurer to the contract owner or policy owner, including:

(A) a claim based on marketing materials;

(B) a claim based on documents that are issued by the insurer without meeting applicable

policy form filing or approval requirements;

(C) a misrepresentation regarding a policy benefit;

(D) an extra-contractual claim;

(E) a claim for penalties; or

(F) a claim for consequential or incidental damages;

(xi) _a contract that establishes the member insurer's obligations to provide a book value

accounting guaranty for defined contribution benefit plan participants by reference to a portfolio of

assets that is owned by a person that is:
(A) (1) the benefit plan: or
(1N _the benefit plan's trustee; and

(B) not an affiliate of the member insurer; and

(xii) a portion of a policy or contract to the extent it provides for interest or other changes
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in value:
(A) to be determined by the use of an index or other external reference stated in the policy

or contract: and

(B) (I) that have not been credited to the policy or contract; or

(1) _as to which the policy or contract owner's rights are subject to forfeiture as of the date

the member insurer becomes an impaired or insolvent insurer under this part.
[te)y—Fhe] (3) Subject to Subsection (4), thenefits for which the association may become

liable [shatHfnoevefjimay notexceed the lesser of:
[()] (@) the contractual obligations for which the insurer is liable or would have been liable

if it were not an impaired or insolvent insuref:-Jor

(i) for a life insurance policy:

(A) if the insured died before the coverage date, $500,000 of the death benéefit;
(B) if the insurer received a valid request for cash surrender before the coverage date but has

not paid the cash surrender value before the coverage date, $200,000 of cash surrender benefits; or

(C) if neither Subsection (3)(b)(i)(A) nor (B) apply, the covered portion of each benefit

provided under the policy;

(i) _for an annuity contract, the covered portion of each benefit provided under the contract;

(iii) _for a disability policy:

(A) classified as basic hospital and medical or major medical, $500,000; or

(B) not classified as basic hospital and medical or major medical, the covered portion of each

benefit provided under the policy;



[(B)] (c) [withrespecttoeadifor anindividual, or a beneficiary of that individual if the
individual is deceasegarticipating in a governmental retirement plan established under Section
[461(Kk)] 401, 403(b), or 457 tefthk Internal Revenue Codepvered by an unallocated annuity

contract ferthe-beneficiaries-ofeach-such-individuatif decdagethe aggregatef;$166,6p0

$200,000n present value of annuity benefits, including:

(i) net cash surrendeand
(ii) net cash withdrawal values; or
(d) for a payee of a structured settlement annuity or a beneficiary of the payee if the payee

is deceased, the limits set forth in Subsection (3)(b).

[€E)] (4) [Reweverinne-eventshqNotwithstanding Subsections (3)(a) through (thg

association ' o-expent-motre-than-$300,000-inthe-aggregate-with-respeetto any one

trdividuattanderSubseetions{2){e){i)Arand(iBnay not be obligated to cover more than:

act not

ntracts

(a)_an aggregate of $500,000 in benefits for any one life under:

(i) Subsection (3)(b)(i)(A);

(i) Subsection (3)(b)(I)(B);

(iii) Subsection (3)(b)(ii); or

(iv) Subsection (3)(b)(iii);

(b) $5,000,000 in benefits for one owner of multiple nongroup policies of life insurance:

(i) whether the policy owner is an individual, firm, corporation, or other person;

(i) _whether the persons insured are officers, managers, employees, or other persons; and

(iii) regardless of the number of policies and contracts held by the owner; and
(c) $5.000.000 in benefits, regardless of the number of contracts held by the contract owner

or plan sponsor, for:

(i) _one contract owner provided coverage under Subsection (1)(b)(ii)(B); or

(i) one plan sponsor whose plans own, directly or in trust, one or more unallocated annuity
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contracts not included in Subsection (3)(b)(ii).

(5) () Notwithstanding Subsection (4)(c) and except as provided in Subsection (5)(b), the

association shall provide coverage if one or more unallocated annuity contracts are:

(i) covered contracts under this part;

(ii) owned by a trust or other entity for the benefit of two or more plan sponsors; and

(i) the largest interest in the trust or entity owning the contract or contracts is held by a plan

sponsor whose principal place of business is in the state.

(b) Notwithstanding Subsection (5)(a) the association may not be obligated to cover more

than $5,000,000 in benefits with respect to all unallocated contracts described in Subsection (5)(a).

(6) (a) The limitations set forth in Subsections (3) and (4) are limitations on the benefits for

which the association is obligated before taking into account:

(i) _the association's subrogation and assignment rights; or

(i) _the extent to which those benefits could be provided out of the assets of the impaired or

insolvent insurer attributable to covered policies.

(b) The costs of the association's obligations under this part may be met by the use of assets:

(i) attributable to covered policies; or

(i) reimbursed to the association pursuant to the association's subrogation and assignment

rights.
(c) On and after the date on which the association becomes obligated for any covered policy,

the association may not be obligated to provide benefits to the extent that the benefits are based on

an interest rate, crediting rate, or similar factor determined by use of an index or other external

reference stated in the policy or contract employed in calculating returns or changes in value if the

interest rate, crediting rate, or similar factor exceeds the rate of interest determined by subtracting

three percentage points from Moody's Corporate Bond Yield Average as most recently available on

each date on which interest is credited or attributed to the covered policy.

(d) In performing its obligations to provide coverage under Section 31A-28-108, the

association may not be required to guarantee, assume, reinsure, perform, or cause to be guaranteed,

assumed, reinsured, or performed a contractual obligation of the insolvent or impaired insurer under
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a covered policy or contract that does not materially affect the economic values or economic benefits

of the covered policy or contract.

Section 3. SectioB1A-28-104is amended to read:

31A-28-104. Construction.

This part shall beftberatyconstrued to effect the purposes under Section 31A-28-102
[eonstituting-af-ait-and-gutdeto-thterpretation-of-this-part

Section 4. SectioB1A-28-105is amended to read:

31A-28-105. Definitions.

As used in thisfehaptgpart
[

[2)] (1) "Association” means the Utah Life and Disability Insurance Guaranty Association
continued under Section 31A-28-106.
(2) (a) "Authorized assessment" or "authorized," when used in the context of assessments,

means that the board of directors passed a resolution whereby an assessment will be called

immediately or in the future from member insurers for an amount set forth in the resolution.

(b) An assessment is authorized when the resolution is passed.

(3) "Benefit plan" means a specific benefit plan of:

(a) employees;

(b) a union; or

(c) _an association of natural persons.

(4) (a) "Called assessment"” or "called,"” when used in the context of assessments, means that

the association issued a notice to member insurers requiring that an authorized assessment be paid

within the time frame set forth in the notice.

(b) All or part of an authorized assessment becomes a called assessment when notice is

mailed by the association to member insurers.
[€3}] (B) "Contractual obligation” means an obligation unday fobtigatton-unredgrof the
following for which coverage is provided under Section 31A-28-103:

(a) a policy or contracti€r
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(b) a certificate under a group policy or contraltpr
(c) a portion of fth¢ a policy or contract fferwhich-coverage-isprovidedtnder-Section

(6) "Coverage date" means the date on which the association becomes responsible for the

obligations of a member insurer.

[(4)] (7) "Covered policy" means any of the following for which coverage is provided in
Section 31A-28-103:

(a) apolicy or contract fwithifnthe-scope-ofthischaptertunder Section3+tA-28-003

(b) a portion of a policy or contract

(8) (a) "Covered portion" means:

(i) for any covered policy that has a cash surrender value, a fraction obtained by dividing:
(A) the lesser of:

() $200,000; or

(IN_the cash surrender value of the policy; by

(B) the cash surrender value of the policy; and

(i) for any covered policy that does not have a cash surrender value, a fraction obtained by
dividing:

(A) the lesser of:

(I) $200,000; or

(I _the policy's minimum statutory reserve; by

(B) the policy's minimum statutory reserve.

(b) The cash surrender value and the minimum statutory reserve are determined as of the

coverage date in accordance with the exclusions in Subsection 31A-28-103(2)(b)(iii).
(9) "Extra-contractual claim" includes a claim relating to:

(a) bad faith in the payment of a claim;

(b) punitive or exemplary damaages; or

(c) attorneys' fees and costs.

[€5)] (10) "Impaired insurer" means a member insurer that is not an insolvent insurer and:
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(a) is considered by the commissioner to be hazardous pursuant to this title; or

(b) is placed under an order of rehabilitation or conservation by a court of competent
jurisdiction.

[€6}] (11) "Insolvent insurer' means a member insurerfwiitiatis placed under an order
of liquidation by a court of competent jurisdiction with a finding of insolvency.

[(A] (12) (a) "Member insurer” means a person that:

(i) is an insurer fticensed-or-holtdtfigand

(i) holdsa certificate of authority to transact in this state any kind of insurance for which
coverage is provided undet{Sectip@ection31A-28-103 fand-31A-28-2()2 [theterr]

(b) "Member insurerincludes an insurer whose license or certificate of authority in this state
may have been:

(i) suspended,
(i) revokedf];
(iii) not renewed]; or

(iv) voluntarily withdrawn.

[(B}] (c) "Member insurer” does not include:

[(-eclirmited-heaith-plar

[G)] (1) a health maintenance organization;

[Git)] (i) a fraternal benefit society;

[(iv)] (iii) a mandatory state pooling plan;

[6¥)] (iv) a mutual assessment company-ettfanry-ehtitiger persorthat operates on an
assessment basis:-Jor

(v) an insurance exchange; or

(vi) [ary] an entity similar to fany-efthe-abeyan entity described in Subsections (12)(c)(i)
through (v)

[(8)] (13) "Moody's Corporate Bond Yield Average" means the Monthly Average Corporates

as published by Moody'sfrvestméihtvestorsService, Inc., or any successetftheidtoMoody's
Investors Service, Inc
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(14) (a) "Owner" of a policy or contract, "policy owner," or "contract owner" means the

person who:
(i) is identified as the legal owner under the terms of the policy or contract; or

(ii) is otherwise vested with legal title to the policy or contract through a valid assignment:

(A) completed in accordance with the terms of the policy or contract; and

(B) properly recorded as the owner on the books of the insurer.

(b) "Owner," "policy owner," or "contract owner" does not include a person with only a

beneficial interest in a policy or contract.
[€9)] (15) "Person” means any:.
(a) individual[;];
(b) corporation];
(c) limited liability company;

(d) partnershipf;
(e) association];

(f)_governmental body or entityr

(g) voluntary organization.
(16) "Plan sponsor" means:

(a) the employer, in the case of a benefit plan established or maintained by a single

employer;
(b) the employee organization, in the case of a benefit plan established or maintained by an

employee organization; or

(c) the association, committee, joint board of trustees, or other similar group of

representatives of the parties who establish or maintain a benefit plan, in the case of a benefit plan

established or maintained by:

(i) two or more employers: or
(i) jointly by:

(A) one or more employers: and

(B) one or more employee organizations.
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[€26)] (17) () "Premiums" meansfamethtn amount or consideratioeceived firrany
catendar-yegron covered policies or contracts, less:

(i) returned:

(A) premiumsi];

(B) considerations]; and

(C) deposits freturndgdand

(ii) dividends and experience creditsforthe-amdunts

(b) () "Premiums" does not include-fary-ametjraa amount or consideratioreceived for
[any-policiesorcontractsorfhr

(A) a policy or contract for which coverage is not provided under Subsection 31A-28-103(2);

(B) the [portion$ portion of [any] [poticies-otr-econtraetsa policy or contractor which
coverage is not provided under Subsection 31A-28-1032)execeptthatassessablepfemiums

(i) Notwithstanding Subsection (17)(b)(i), an assessable prermaynot be reduced on

account of:

(A) Subsection 31A-28-103(2)(b)(iii) relating to interest limitatioasd

(B) Subsection 31A-28-103f2){[¢B) relating to limitations fwithrespectto-ahfor:

(1) one individual];

(1) any one participar, and

(lll) any one contractthotdeowner.

(c) "Premiums" may not include any premiums in excess of $5,000,000:

(i) on any unallocated annuity contract not issued under a governmental retirement plan
established under Sectior{463)(KP1, 403(b), or 457fefthk Internal Revenue Cod¢]or

(i) for multiple nongroup policies of life insurance owned by one owner:

(A) whether the policy owner is an individual, firm, corporation, or other person;

(B) whether the persons insured are officers, managers, employees, or other persons; and

(C) reqardless of the number of policies or contracts held by the owner.

(18) (a) Except as provided in Subsection (18)(b), "principal place of business" of a plan
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sponsor or a person other than a natural person means the single state:

(i) _in which the natural persons who establish policy for the direction, control, and

coordination of the operations of the entity as a whole primarily exercise the function; and

(ii) determined by the association in its reasonable judgment by considering the following

factors:
(A) the state in which the primary executive and administrative headquarters of the entity

are located;
(B) the state in which the principal office of the chief executive officer of the entity is

located:;
(C) the state in which the board of directors, or similar governing person or persons, of the

entity conducts the majority of its meetings;

(D) the state in which the executive or management committee of the board of directors, or

similar governing person, of the entity conducts the majority of its meetings;

(E) the state from which the management of the overall operations of the entity is directed;

and
(F) in the case of a benefit plan sponsored by affiliated companies comprising a consolidated

corporation, the state in which the holding company or controlling affiliate has its principal place

of business as determined using the factors described in Subsections (18)(a)(ii)(A) through (E).

(b) Notwithstanding Subsection (18)(a), in the case of a plan sponsor, if more than 50% of

the participants in the benefit plan are employed in a single state, the state where more than 50% of

the participants are employed is considered to be the principal place of business of the plan sponsor.

(c) (i) The principal place of business of a plan sponsor of a benefit plan described in

Subsection (3) is considered to be the principal place of business of the association, committee, joint

board of trustees, or other similar group of representatives of the parties who establish or maintain

the benefit plan.

(i) _If for a benefit plan described in Subsection (3) there is not a specific or clear designation

of a principal place of business under Subsection (18)(c)(i), the principal place of business is

considered to be the principal place of business of the employer or employee organization that has
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the largest investment in the benefit plan.

(19) "Receivership court" means the court in the insolvent or impaired insurer's state having

jurisdiction over the conservation, rehabilitation, or liquidation of the insurer.

[(£D)] (20) (a) "Resident” meanstafy person:

(i) to whom a contractual obligation is owed; and

(ii) who resides in this stateftatthe-tiiran the earlier of the date member insurer is
[eetermiredto-ban:

(A) impaired_insureror

(B) insolvent insurertantte-whom-acontractuatobligationis-cwed

(b) A person may be a resident of only one state, which in the case of a person other than a

natural person shall be-fthe-state-i-wijith principal place of businessfistecaled

(c) A citizen of the United States that is either a resident of a foreign country or a resident

of a United States possession, territory, or protectorate that does not have an association similar to

the association created by this part, is considered a resident of the state of domicile of the insurer that

issued the policy or contract.

(21) "State" means:

(a) a state;
(b) the District of Columbia;

(c) Puerto Rico; and

(d) a United States possession, territory, or protectorate.

(22) "Structured settlement annuity" means an annuity purchased to fund periodic payments

for a plaintiff or other claimant in payment for personal injury suffered by the plaintiff or other

claimant.

[(£2)] (23) "Supplemental contract” meanstdaywrittenagreement entered into for the
distribution of fpeliey-ereontradtproceeds under a policy or contract for:

(a) life;

(b) disability; or

(c) annuity
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[€£3)] (24) "Unallocated annuity contract” meansthay annuity contract or group annuity
certificate fwhiel) thatis not issued to and owned by an individual, except to the extent of any
annuity benefits guaranteed to an individual by an insurer urdet]guebontract or certificate.

Section 5. SectioB1A-28-106is amended to read:

31A-28-106. Continuation of the association -- Association duties -- Allocation of
assessments.

(1) (&) There is continued under thisfehattpart the nonprofit legal entity known as the
Utah Life and Disability Insurance Guaranty Association created under former provisions of this
title.

(b) All member insurers shall be and remain members of the association as a condition of
their authority to transactfbtsingggsurancen this state.

(c) The association shall:

(i) perform its functions under the plan of operation established and approved under Section
31A-28-110;and [shal]

(ii) exercise its powers through a board of directors establishddr fthe-provistonsf
Section 31A-28-107. fFetpurposes-ofadministratton-and-assessmgnt the

(d) The association shalHmatrtair-two-accotratiocate assessments among the following
classes or subclasses

[€a)] () the life insuranceand annuity faeeotitlass which includes the following

[stbaceourissubclasses
[(}] (A) the life insurance fAeeetfjtsubclass
[Gi)] (B) the annuity [Aeeeun] subclass:

(I) which includes annuity contracts owned by a governmental retirement plan, or its trustee,
established under Section 401, 403(b), or 457, Internal Revenue Qudle

(1) otherwise excludes unallocated annuities; and

[Gi)] (C) theunallocated annuity-faceetirgubclasswhich [iretade$ excludescontracts
[eratified] owned by a governmental retirement benefit plan, or its trustee, estabiisided
Sections 461(K)401, 403(b), or 457 fofthk Internal Revenue Code; and
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[(B}] (i) the disability insuranceftaecotjrdiass

(2) (&) The association shall:

(i) come under the immediate supervision of the commissi@ret fshal]

(ii) be subject to the applicable provisions of the insurance laws of this state.

(b) Meetings or records of the association may be opened to the public upon majority vote
of the board of directors of the association.

Section 6. SectioB1A-28-107is amended to read:

31A-28-107. Board of directors.

(1) (a) The board of directors of the association shall consist of at least five but not more
than nine member insurers serving termsfoffottryeats|ehstablished in the plan of operation

(b) () The members of the board of directaitzall be selected by member insurers, subject

to the approval of the commissioner.
(ii) When a vacancy occurs in the membership of the board of direfcioasy reason,ftHe

areplacementfskglimay be elected for the unexpired term by a majority vote of the remaining

board members, subject to the approval of the commissioner.
(c) In approving selections or in appointing members to the board of direthers

commissioner shall consider, among other things, whether all member insurers are fairly represented.
(d) Notwithstandingftheregtirements| &ubsection (1(p), the commissioner shall, at the

time of election or reelection, adjust the length of terms to ensure that the terms of board members

are staggered so that approximately half of the board of dirertsedected-fevery-two-yedrduring

any two-year period

v receive

he rates

assets of
the-assoctatignA member of the board of directors may be reimbursed from the assets of the
association for expenses incurred by the member as a member of the board of directors

(b) Except as provided in Subsection (2)(a), a member of the board of directors may not be

compensated by the association for the member's services.
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grvice.
Section 7. SectioB1A-28-108is amended to read:
31A-28-108. Powers and duties of the association.
(1) (a) If a member insurer is an impaireeHdomebtitsurer, fthe-assoctatiorr-its
thiseretion
atig] subject to any conditions imposed by the association that do not impair the contractual

obligations of the impaired insure hetmpaired

. thayassociation may

elect to provide the protections provided by this part to the policyholders of the impaired insurer.

(b) If the association makes the election described in Subsection (1)(a), the association may

proceed under one or more of the options described in Subsection (3).

ured, any

effectuate

ef pending

atbenefits,
aims of
d approved




[3)] (2) If a member insurer is an insolvent insurer, the associatiorfiftts—eisclastiat
[etther] provide the protections provided by this part to the policyholders of the insolvent insurer
by electing in its discretion to proceed under one or more of the options in Subsection (3).

(3) With respect to the covered portions of covered policies of an impaired or insolvent

insurer, the association may:
(a) () (A) guaranty, assume, or reinsure, or cause to be guaranteed, assumed, or reinsured,

the policies or contracts of the-firsetvémisurer; or
[GH)] (B) assure payment of the contractual obligations of the insolvent insurer; and
[Git)] (i) provide such monies, pledges, guarantees, or other means as are reasonably

necessary to discharge such duties; or
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disability

(b) provide benefits and coverages in accordance with Subsection (4).

(4) (a) In accordance with Subsection (3)(b), the association may:

(i) assure payment of benefits for premiums identical to the premiums and benefits, except
for terms of conversion and renewability, that would have been payable under the policies or
contractsof the fiisetventinsurer, for claims incurred:

[6)] (A) with respect to group policie$],

(1) not later than the earlier of the next renewal date under the policies or contracts or 45
daysf bt after the coverage date; and

(1) in no event less than 30 dayjshfter the_coveragdate fon-whichthe-assoctation
I ot it I ities
[GH] (B) with respect toftrdividtdlnongrouppoliciesf] or contracts:
() not later than the earlier of the next renewal date, if any, under the palicies or contracts

or one year;btjtfrom the coverage date; and

(1) in no event less than 30 dayjdfrom the coveragelate fer-which-the-assoecetation
becomes-obligated-withrespecttothepolifies

[(b)] (i) make diligent efforts to provide 30 days' notice of{thaytermination of the

benefits provided to:
(A) all known insureds],or annuitants for nongroup policies and contraots;

(B) group [petieyhotders-with-respeet]tpolicy owners forgroup policies and contragtand

[€e)] (iii) with respect to nongroup life and disability insurance policies and annure&e

available substitute coverage on an individual basis, in accordance-withftheprovidions of

Subsection (4)fd)(b), to each known insured, annuitant,owner farderantnadividtatpoticyand

to each individual formerly insured or formerly an annuitantler a group policy who is not eligible

for replacement group coverage on an individual basis in accordance with Subsectiarif(#)éb)

insured_or annuitarttad a right under law or the terminated policy or annuity conti@ct

(A) convert coverage to individual coverage;[to]
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(B) continue an individual policy in force until a specified age or for a specified time during
which the insurer had:

(1) no right unilaterally to make changes in any provision of the policyha€

(1) aright only to make changes in premium by class.

[tehy] (b) (i) In providing the substitute coverage required under Subsectior<{)@))
the association may offerfeitHdn;

(A) reissue the terminated coverage]to]

(B) issue an alternative policy.

(i) [Atternate] An alternativeor reissuedpeticidgolicy under Subsection (4)(b)(i):

(A) shall be offered without requiring evidence of insurabititygnd [shal]

(B) maynot provide for any waiting period or exclusion that would not have applied under

the terminated policy.
(i) The association may reinsure any alternative or reissued policy.

[te)] (c) (i) [Alternative-policied An alternative policyadopted by the association shall be
subject to the approval of the commissioner.

(ii) The association may adopt alternative policies of various types for future issuance

without regard to any particular impairment or insolvency.

(A : feied

(i) _An alternative policy:

(A) shall contain at least the minimum statutory provisions required in this siade;
(B) provide benefits that are not unreasonable in relation to the premium charged.
(iv) The association shall set the premium for an alternative paoliegcordance withiis

atable of fadepteprates_that the association adapihe premium shall reflect:

(A) the amount of insurance to be provideaid
(B) the age and class of risk of each insured.

(v) For analternative fpetieteppolicy issued fto-instregsinder anindividual [peticied
policy of the impaired or insolvent insurel],
(A) age shall be determined in accordance with the original policy provisans;
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(B) class of risk shall be the class of risk under the original policy.

(vi) For analternative fpeticieppolicy issued to individuals insured under a group pohy],

(A) age and class of risk shall be determined by the association in accordance with the
alternative policy provisions and risk classification standards approved by the commissioner(|.
Howevet],_and

(B) the premium may not reflect any changes in the health of the insured after the original
policy was last underwritten.

[Gi)] (vii) Any alternative policy issued by the association shall provide coverage of a type
similar to that of the policy issued by the impaired or insolvent insurer, as determined by the
association.

[F] (d) If the association elects to reissue terminated coverage at a premium rate different
from that charged under the terminated policy, the premium shall be set by the association in
accordance with the amount of insurance provided and the age and class of risk, subject to the
approval of the commissioner or by a court of competent jurisdiction.

[(e)] (e) The association's obligations with respect to coverage under any policy of the
impaired or insolvent insurer or under any reissued or alternative policy shall cease on the date the
coverage or policy is replaced by another similar policy by:

(i) the policyholder;

(ii) the insured]; or

(iii) the association.

[)] () (1) With respect tofetairjsa claimunpaid as of the coveragkate fefirsotvenely
and fetaim$ a claimincurred during the period defined in Subsection (4)(a®rovider of health
care services, by accepting a payment from the association upon a claim of the provider against an
insured whose health care insurer is an insolvent member insurer, agrees to forgive the insured of
20% of the debt which otherwise would be paid by the insurer had it not been insolvent, subject to
a maximum of {$4;60D$8,000being required to be forgiven by any one provider as to each
claimant.

(ii) The obligations of &olvent finstretsinsurerto pay all or part of the covered claim are
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not diminished by the forgiveness provided for in this section.

(5) When proceeding under Subsectierf{2xa)(i)(8)(b) with respect to any policy or
contract carrying guaranteed minimum interest rates, the association shall assure the payment or
crediting of a rate of interest consistent with Subsection 31A-28-103(2)(b)(iii).

(6) Nonpayment of premiums within 31 days after the date required under the terms of any
guaranteed, assumed, alternative, or reissued policy or contract or substitute coverage shall terminate
the association's obligations under the policy or coverage underthistelaatiavith respect to
the policy or coverage, except with respect to any claims incurred or any net cash surrender value

[whieh] that may be due in accordance withftheprovistiontbis [ehapte] part
(7) (&) Premiums dueffercoverage-afterentry-ofan-orderoftiquidation-pabfiar the

coverage date with respect to the covered portion of a policy or contract of an impainsdleent

insurer shall belong to and be payable at the direction of the assoctattent,-4nd the
(b) Theassociation-{shattHjas liable to the policy or contract ownefsr unearned

premiums due to policy or contract ownersfofthe-tnstrer-afterthe-entry-of the] arieng after

the coverage date with respect to the covered portion of the policy or contract

(8) The protection provided by thisfehapteart does not apply if any guaranty protection
is provided to residents of this state by laws of the domiciliary state or jurisdiction of the impaired
or insolvent insurer other than this state.
(9) In carrying out its duties undetr{thitsstbseetiorrjd®dbsections{3)(1) and 3] (2),
and subject to approval by{tha court in this statethe association may:
(a) impose permanent policy or contract liens in connection with][@agyarantee,
assumption, or reinsurance agreement, if the association finds that:
(i) the amountsfwhiehthat can be assessed under thisfehdpiart are less than the
amounts needed to assure full and prompt performance of the association's duties under this
[ehapter] part; or [thad
(ii) the economic or financial conditions as they affect member insurers are sufficiently
adverse to render the imposition of the permanent policy or contract liens to be in the public interest;
(b) impose temporary moratoriums or liens on payments of cash values and policy loans, or
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any other right to withdraw funds held in conjunction with policies or contracts, in addition to any
contractual provisions for deferral of cash or policy loan valuahd
(c) if the receivership court imposes a temporary moratorium or moratorium charge on

payment of cash values or policy loans, or on any other right to withdraw funds held in conjunction

with policies or contracts, out of the assets of the impaired or insolvent insurer, defer the payment

of cash values, policy loans, or other rights by the association for the period of the moratorium or

moratorium charge imposed by the receivership court, except for claims covered by the association

to be paid in accordance with a hardship procedure:

(i) _established by the liguidator or rehabilitator; and

(ii) approved by the receivership court.

(10) (a) A deposit in this state held pursuant to law or required by the commissioner for the

benefit of creditors, including policy owners, that is not turned over to the domiciliary liguidator

upon the entry of a final order of liquidation or order approving a rehabilitation plan of an insurer

domiciled in this state or in a reciprocal state, defined in Subsection 31A-27-102(1)(p), shall be

promptly paid to the association.

(b) Any amount paid under Subsection (10)(a) to the association less the amount retained

by the association shall be treated as a distribution of estate assets pursuant to Subsection
31A-27-337(2).
[(26)] (11) If the association fails to act within a reasonable period of time as provided in

[Stbsections{2)(a)fi), {3),ant{4his section the commissioner shall have the powers and duties
of the association under thisfehafjtpart with respect to aimpaired or insolventfirsttrefsmsurer.

[(1)] (12) The association may render assistance and advice to the commissioner-tpon [his
the commissioner'equest, concerning:

(a) rehabilitation{];

(b) payment of claims];

(c) continuance of coveragg|or
(d) the performance of other contractual obligations of any impaired or insolvent insurer.
[(£2)] (13) (a) The association has standing to appear or interben@re farnya court or
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agencyin this state with jurisdiction over:

(i) an impaired or insolvent insurer concerning which the association is or may become
obligated under thistehapigoart; or

(ii) any person or property against which the association may have rights through
subrogation or otherwisgStanetrg

(b) The standing referred to in Subsection (13¥#&ends to all matters germane to the

powers and duties of the association, including:

(i) proposals for reinsuring, modifying, or guaranteeing the policies or contracts of the
impaired or insolvent insuregnd

(ii) the determination of the policies or contracts and contractual obligations.

(c) The associationfat§dnas the right to appear or intervene before a court in another state
with jurisdiction over:

(i) animpaired or insolvent insurer for which the association is or may become obligated,;

or [withurisdiet hireparl

(i) any person or propertgigainst fwhoerhwhich the association may have rights through

subrogation of the insurer's policyholders.
[(£3)] (14) (&) Any person receiving benefits under thisfehajpart shall be considered
to have assigned the rights under, and any causes of action against any person for losses arising

under, resulting from, or otherwiselating to the covered policy or contract to the association to the

extent of the benefits received because of thisfehhptat, whether the benefits are payments of,
or on account of];
(i) contractual obligationg,
(ii) continuation of coveragg[,or
(iii) provision of substitute or alternative coverages—[The
(b) As a condition precedent to the receipt of any right or benefits conferred by this part upon

that person, thassociation may require an assignment to iteffthdserights and causes of action
described in Subsection (14)(ay any:

() payeef};
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(ii) policy or contract ownet];,

(iii) beneficiaryf];

(iv) insuredi]; or

(v) annuitant
chapterupon-thatperspn

[(B}] (c) The subrogation rights obtained by the association under-this{stbsectton-become
thire-etass-elaimsunderSection-3tA-27~-3 Fbsection (14) shall have the same priority against
the assets of the impaired or insolvent insurer as that possessed by the person entitled to receive

by this

benefits under this part

[e}] (d) In addition to Subsections{{13)14)(a) [ant-b) through (c) the association has
all common law rights of subrogation and any other equitable or legal remedy-{\thattwould

have been available to the impaired or insolvent insurer-erthptakener, beneficiary, or payesf

a policy or contract with respect to the policy or contract, including in the case of a structured

settlement annuity any rights of the owner, beneficiary, or payee of the annuity to the extent of

benefits received pursuant to this part against a person originally or by succession responsible for

the losses arising from the personal injury relating to the annuity or payment of the annuity

(e) If a provision of this Subsection (14) is invalid or ineffective with respect to any person

or claim for any reason, the amount payable by the association with respect to the related covered

obligations shall be reduced by the amount realized by any other person with respect to the person

or claim that is attributable to the policies, or portion of the policies, covered by the association.

(f) If the association has provided benefits with respect to a covered policy and a person

recovers amounts as to which the association has rights as described in this Subsection (14), the

person shall pay to the association the portion of the recovery attributable to the covered policies.
[(34)] (15) (a) [Fhe] In addition to the rights and powers elsewhere in this part, the
association may:

[€2)] (i) enter into contractsfwhidlthat are necessary or proper to carry out the provisions

and purposes of thisfehap}erart;
[(B}] (ii) sue or be sued, including taking any legal actions necessary or proper to:
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(A) recover any unpaid assessments under Section 31A-2&hA%td
(B) settle claims or potential claims againsi f{lie association
[€e)] (iii) borrow money to effect the purposes of thisfechapter,-ant-anynotes-or other

domestic

. I I ol imitted-ak
[teh] (iv) employ or retain the persom&cessary or the appropriaff members to:

(A) handle the financial transactions of the associatjpapd ftdg

(B) perform other functions as become necessary or proper undef-this{gaster

[fe)] (v) take necessary or appropriddgal action to avoid or recove@ayment of improper
claims;

[6F] (vi) exercise, for the purposes of thistehapigart and to the extent approved by the
commissioner, the powers of a domestic life or health insurer, but in no case may the association
issue insurance policies or annuity contracts other than those issued to perform its obligation under

this [ehaptef part, [of]

(vii) request information from a person seeking coverage from the association to aid the

association in determining the association's obligations under this part with respect to the person;

(viii) take other necessary or appropriate action to discharge the association's duties and

obligations under this part or to exercise the association's powers under this part; and

[fen)] (ix) act as a special deputy liquidator if appointed by the commissioner.

(b) Any note or other evidence of indebtedness of the association under Subsection
(15)(a)(iii) that is not in default:

(i) is a legal investment for a domestic insurer; and

(i) _may be carried as admitted assets.

(c) A person seeking coverage from the association shall promptly comply with a request

for information by the association under Subsection (15)(a)(Vvii).

[(15)] (16) The association may join an organization of one or more other state associations
of similar purposes to further the purposes and administer the powers and duties of the association.
(17) (a) Except as provided in Subsection (17)(b), at any time within one year after the
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coverage date, the association may elect to succeed to the rights and obligations of the member

insurer that:
(i) _accrue on or after the coverage date; and

(i) _relate to covered policies under any one or more indemnity reinsurance agreements

entered into by the member insurer as a ceding insurer and selected by the association.

(b) Notwithstanding Subsection (17)(a), the association may not exercise an election with

respect to a reinsurance agreement if the receiver, rehabilitator, or liquidator of the member insurer

has previously and expressly disaffirmed the reinsurance agreement.

(c) _The election described in Subsection (17)(a) shall be effected by a notice to:

(i) (A) the receiver;

(B) rehabilitator; or
(C) liguidator; and
(ii) the affected reinsurers.

(d) If the association makes an election under Subsection (17)(a), the association shall

comply with Subsections (17)(d)(i) through (vi) with respect to the agreements selected by the

association.

(i) _For contracts covered, in whole or in part, by the association, the association shall be

responsible for:

(A) all unpaid premiums due under the agreements for periods both before and after the

coverage date; and

(B) the performance of all other obligations to be performed after the coverage date.

(i) The association may charge contracts covered in part by the association the costs for

reinsurance in excess of the obligations of the association, through reasonable allocation methods.

(iii) The association is entitled to any amounts payable by the reinsurer under the agreements

with respect to losses or events that:

(A) occur in periods after the coverage date; and

(B) relate to contracts covered by the association, in whole or in part.

(iv)_On receipt of any amounts under Subsection (17)(d)(iii), the association shall pay to the
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beneficiary under the policy or contract on account of which the amounts were paid an amount equal

to the excess of the amount received by the association over the benefits paid or payable by the

association on account of the policy or contract.

(v) (A) Within 30 days following the association's election, the association and each

indemnity reinsurer shall calculate the net balance due to or from the association under each

reinsurance agreement as of the date of the association's election, giving full credit to all items paid

by either the member insurer, or its receiver, rehabilitator, or liquidator, or the indemnity reinsurer

during the period between the coverage date and the date of the association's election.

(B) Either the association or indemnity reinsurer shall pay the net balance due the other

within five days of the completion of the calculation under Subsection (17)(d)(v)(A).

(C) _lIf the receiver, rehabilitator, or liguidator has received any amounts due the association

pursuant to Subsection (17)(d)(iii), the receiver, rehabilitator, or liguidator shall remit the same to

the association as promptly as practicable.

(vi) _If the association, within 60 days of the election, pays the premiums due for periods both

before and after the coverage date that relate to contracts covered by the association, in whole or in

part, the reinsurer may not;:

(A) terminate the reinsurance agreements, to the extent the agreements relate to contracts

covered by the association, in whole or in part; and

(B) set off any unpaid premium due for periods prior to the coverage date against amounts

due the association.

(e) _An insurer other than the association shall succeed to the rights and obligations of the

association under Subsections (17)(a) through (d) effective as of the date agreed upon by the

association and the other insurer and regardless of whether the association has made the election

referred to in Subsections (17)(a) through (d) provided that:

(i) _the association transfers its obligations to the other insurer;

(i) _the association and the other insurer agree to the transfer;

(iii) the indemnity reinsurance agreements automatically terminate for new reinsurance

unless the indemnity reinsurer and the other insurer agree to the contrary;
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(iv) the obligations described in Subsection (17)(d)(iv) may not apply on and after the date

the indemnity reinsurance agreement is transferred to the third party insurer; and

(v) this Subsection (17)(e) may not apply if the association has previously expressly

determined in writing that the association will not exercise the election referred to in Subsections
(17)(a) through (d).
(f) (i) This Subsection (17) supersedes the provisions of any law of this state or of any

affected reinsurance agreement that provides for or requires any payment of reinsurance proceeds

on account of losses or events that occur in periods after the coverage date, to the receiver, liquidator,

or rehabilitator of an insolvent member insurer.

(i) The receiver, rehabilitator, or liquidator shall remain entitled to any amounts payable by

the reinsurer under the reinsurance agreement with respect to losses or events that occur in periods

prior to the coverage date, subject to applicable setoff provisions.

(g) Except as otherwise expressly provided in Subsections (17)(a) through (f), this

Subsection (17) does not:

(i) _alter or modify the terms and conditions of the indemnity reinsurance agreements of the

insolvent member insurer;

(ii) _abrogate or limit any rights of any reinsurer to claim that it is entitled to rescind a

reinsurance agreement; or

(iii) give a policy owner or beneficiary an independent cause of action against an indemnity

reinsurer that is not otherwise set forth in the indemnity reinsurance agreement.

(18) The board of directors of the association shall have discretion and may exercise

reasonable business judgment to determine the means by which the association is to provide the

benefits of this part in an economical and efficient manner.

(19) If the association has arranged or offered to provide the benefits of this part to a covered

person under a plan or arrangement that fulfills the association's obligations under this part, the

person is not entitled to benefits from the association in addition to or other than those provided

under the plan or arrangement.

(20) (a) Venue in a suit against the association arising under this part shall be in Salt Lake
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County.
(b) The association may not be required to give an appeal bond in an appeal that relates to

a cause of action arising under this part.
Section 8. SectioB1A-28-109is amended to read:
31A-28-109. Assessments.

(1) (a) For the purpose of providing the funds necessary to carry out the powers and duties

of the association, the board of directors shall assess the member insurers, separately for each
[aceeun] class or subclassit the time and for the amounts that the board of diredtods

necessary. fAssessments]are

(b) Member liability for an assessment is established as of the coverage date.

(c) Subject to Subsection (1)(d), a called assessment:
(i) is due not less than 30 days after prior written notice to the memberfinsarers—Class B
assessments,describedHn-Subseetion{2 j(iBurer; and

(ii) shall accrue interest at 10% per annum on and after the due date.

(d) Notwithstanding Subsection (1)(c), the association may:

(i) _assess the association's members as of the coverage date; and

(i) defer the collection of the assessment described in Subsection (1)(d)(i).

(e) An assessment:

(i) has the force and effect of a judgment lien against the member insurer; and

(i) may not be extinguished until paid.

(2) [Fhere-argThetwo classes of assessmedre described in Subsections (2)(a) and
(2)(0).

(a) AClass A fassessmefmssessmerghall be fmadpauthorized and callefbr the
purpose of meeting administrative and legal costs and other expefsesfantexaminationsconducted
tnder-the-authotityof-Stubsection 3tA-28-112) (9 Class A [assessmeiitsssessmenhay be

[raed authorized and calledthether or not related to a particular impaired or insolvent insurer.
(b) A Class B fassessmehtssessmershall be fmadpauthorized and calletb the extent
necessary to carry out the powers and duties of the association under Section 31A-28-108 with
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regard to an impaired or an insolvent insurer.
(3) (&) (i) The amount offanlya Class A assessment:
(A) shall be determined by the board of directa@nsd
(B) may be fmadpauthorized and calledn a pro rata or non-pro rata basis.
(ii) If the Class Aassessment is pro rata, the board of direatoay credit the assessment

against future Class B assessments] [A
(iii) The total of allnon-pro ratafassessm¢assessmentsay not exceed{$3@G300 per
member insurer in any one calendar year.

(b) The amount offarlya Class B assessment shall be allocated for assessment purposes
among fthe-aeeotrtsubclassepursuant to an allocation formulafwhictinat may be based on:

(i) the premiums or reserves of the impaired or insolvent insordgased-ch

(ii) any other standard determined by the board of diredtojits] the board of directors'
sole discretionfteHeas beingfair and reasonable under the circumstances.

(c) (i) A Class B fassessmehssessmerdgainst anember finstrefiansurerfor [each
aceotntand-subaceoiie life insurance subclass, the annuity subclass, and the unallocated
annuity subclasshall be in the proportion that the premiums received on business in this state by

[eaehassesskthe member insurer on policies or contracts included in the subclass for the three

most recent calendar years for which information is available preceding the year which includes the

coverage datbears to the premiums received on business in this state for the samefcatentar years
periodby all assessed member insurers.

(i) ["Premiumstecetvedisbased Class B assessment against a member insurer for a

disability insurance subclass shall be in the proportion that the premiums received on business in this

state by each assessed member insurer on policies or contracts included in the subclass for the most

recent calendar year for which information is available preceding the year in which the assessment

is made bears to the premiums received on business in thiwstataicies or contracts{eoevered

by-each-aceothincluded in the subclader [the-three-mostrecentcatendaryearsforwhich

that calendar year by all assessed member insurers
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(d) Assessments for funds to meet the requirements of the association with respect to an
impaired or insolvent insurer may not befmadathorized or calledintil necessary to implement

the purposes of thistehapiquart
(e) Classification of assessments and premiumder Subsection (8)) and computation

of assessments under this Subsectiors(@jl be made with a reasonable degree of accuracy,
recognizing that exact determinations may not always be possible.

(4) (&) The association may abate or defer, in whole or in part, the assessment of a member
insurer if, in the opinion of the board of directpayment of the assessment would endanger the
ability of the member insurer to fulfill its contractual obligations—|Hrthe-eyent

(b) If an assessment against a member insurer is abated or deferred in whole or in part under
Subsection (4)(athe amount by which the assessment is abated or deferred may be assessed against

the other member insurers in a manner consistent with the basis for assessments set forth in this
section.
(c) Once a condition that caused a deferral is removed or rectified, the member insurer shall

pay all assessments that were deferred pursuant to a repayment plan approved by the association.
(5) (@) (i) [Fhe] Subject to Subsection (5)(b), thetal of all assessmentstupaauthorized

by the association oa member insurer fo&&he—er—aﬁd—aﬁmﬁy—aeeetﬁt—&ﬁd—feﬁeadﬁubaccount

ity-a¢@aaht subclassiay not in any

one calendar year exceed 2%{6Hhe—mswefs—yeaﬁy—avefage—prem+ums—reeewed+ﬁ+hﬁ—state on the

he-recessary
Cofptat member's total

average

annual assessable premium in that subclass as defined in Subsection (3)

(i) _If two or more assessments are authorized in one calendar year with respect to one or

more insurers that become impaired or insolvent in different calendar years, the average annual

premiums for purposes of the aggregate assessment percentage limitation in Subsection (5)(a)(i) shall
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be equal and limited to the highest of the total average annual assessable premiums of the different

calendar year periods involved in the assessment or assessments.

(ii)_If the maximum assessment together with the other assets of the association do not

provide in one year an amount sufficient to carry out the responsibilities of the association, the

necessary additional funds shall be assessed as soon after as permitted by this part.

(b) The board of directomnay provide in the plan of operation a method of allocating funds
among claims, whether relating to one or more impaired or insolvent insurers, when the maximum
assessment will be insufficient to cover anticipated claims.

(c) If [a1%)] the maximumassessment forfaty-stbaceoutittht life insurancdand or
annuity faceetfjtsubclassn any one year does not provide an amount sufficient to carry out the
responsibilities of the association, the board of directbie| assessfait-stbaecottse other of
the subclassedf the life insurancend annuity faceotthtlassfor the necessary additional amount:

(i) pursuant to Subsection (3)(H)[and

(ii) subject to the maximum stated in Subsection (5)(a).

(6) (&) The board of directormay, by an equitable method established in the plan of
operation, refund to member insurers in proportion to the contribution of each insurer to that
[aceoeun] subclasgshe amount by which the assets of the-facepaabclasexceed the amount the
board of director$inds is necessary to carry outfetringthe-comingydae obligations of the
association with regard to thatfaecolstibclassincluding assets accruing from:

(i) assignment];

(ii) subrogation;

(iii) net realized gaing[, and

(iv) income from investments —JA

(b) Notwithstanding Subsection (6)(a)reasonable amount may be retainegtr-ary-aegount
to provide funds for the continuing expenses of the association and for future losses.

(7) [Hshattbeproperfor-aflyA member insurer, in determining its premium rates and
policyowner dividends as to any kind of insurance within the scope of-this{efjqater [to] may

consider the amount reasonably necessary to meet its assessment obligations under-this [chapter
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part

(8) (&) The association shall issue to each insurer paying an assessment undet-this][chapter
part other than a Class A assessment, a certificate of contribution, in a form approved by the
commissioner, for the amount of the assessmethijaial.

(b) All outstanding certificates described in Subsection (8(&ll be of equal dignity and

priority without reference to amounts or dates of issue.

(c) () A certificate of contribution described in Subsection (8)(ay be shown by the
insurer in its financial statement as an assetfin-stchformand-forstehamotntif-ary,—and period
of ttme-asthe-commisstonermay-apprbiethe amount of the certificate of contribution less the

amount by which the insurer's premium taxes have already been reduced with respect to the

certificate

(ii) For good cause shown, the commissioner may order the insurer to show a different

amount in its financial statement than the amount under Subsection (8)(c)(i).
Section 9. SectioB1A-28-110is amended to read:
31A-28-110. Plan of operation.

(1) (&) The association shall submit to the commissioner a plan of operation and any

amendments to the plan necessary or suitable to assure the fair, reasonable, and equitable
administration of the association.

(b) The plan of operation and any amendments become effective:

(i) upon the commissioner's written approva,

(ii) after 30 days from the date the plan of operation or amendment is submitted to the

commissioneif [re] the commissionehas not disapproved]ithe plan or amendment

[(6)] (c) (i) Ifth

NU'V I

e association fails to submit a suitable amendment tplhe [ef-operation

- —or-if-atany 3 Nevemb - - assoctation-faitsto submit
stitable-amendments-to-theplatihe commissionemfter notice and hearinghall adopt reasonable
rules fwhiet] that are necessary or advisable to effectuate the provisions of thispart-[These

(ii) The rules_described in Subsection (1)(ckbhall continue in force until:

(A) modified by the commissioneoy
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(B) superseded byJan amendment to thalan:

(1) submitted by the associatioand
(1) approved by the commissioner.
(2) All member insurers shall comply with the plan of operation.

(3) The plan of operation shall, in addition tefreeirementsentmerated-elsd\ahgrather

requirementn this part:
(a) establish procedures for handling the assets of the association;

(b) establish the amount and method of reimbursing members of the board of directors under
Section 31A-28-107,

(c) establish regular places and times for meetings of the board of directors, including
telephone conference calls;

(d) establish procedures for records to be kept of all financial transactions of:

(i) the associationf+ls

(ii) the association'agents]; and

(iii) the board of directors;

(e) subject to Section 31A-28-10&stablish the proceduresfwhereby-seteciitnbe
followed for [the]:

(i) selecting members to tH®ard of directorsfwittbe-madeand [submittet
(i) submitting the selected membedmsthe commissioner for approval

() establish any additional procedures for assessments under Section 31A-28-109; and

(g) contain additional provisions necessary or proper for the execution of the powers and
duties of the association.

(4) (&) The plan of operation may provide that any or all powers and duties of the
association, except those under Subsection 31A-28-168H13XXd) and Section 31A-28-109,
are delegated to a corporation, association, or other organizatier-{vhathvill perform functions
similar to those of the association, or its equivalent, in two or more states—$uch a

(b) A corporation, association, or organization described in Subsection ¢hgk)e:

(i) reimbursed for any payments made on behalf of the associainhishatt-bg
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(ii) paid for its performance of any function of the association.

(c) A delegation under this Subsection (4):

(i) shall take effect only with the approval ef{bg¢th

(A) the board of directorsgnd

(B) the commissionet], and

(ii) may be made only to a corporation, association, or organizationfjvabextends
protection not substantially less favorable and effective than that provided by-this{gpeagter

Section 10. SectioB1A-28-111is amended to read:

31A-28-111. Duties and powers under this part.

In addition to the duties and powers enumerated elsewhere in-thistehaaitrthe persons
listed in this section have the duties and powers described in Subsections (1) through (6).

(1) The commissioner shall:
(a) upon request of the board of directgrsyvide the association with a statement of the

premiums fir-this-staldor each member insurerfuporreauestof-the-board-of-direftors;

(i) in this state; and

(i) any other appropriate state;

(b) if an impairment is declared and the amount of the impairment is deternseed; a

demand upon the impaired insurer to make good the impairment within a reasonable-time-[after an

his part;

(c) in aliguidation or rehabilitation proceeding involving a domestic insloregppointed
as the liquidator or rehabilitatorfinany-ligtidation-errehabilitation-proceedinginvolvinga
tAstret.

(2) Notice to the impaired insurer under Subsection (1)(b) shall constitute notice to the

shareholders of the impaired insurer if the impaired insurer has shareholders.

(3) The failure of the insurer to promptly comply with the commissioner's demand under

-39 -



H.B. 109 Enrolled Copy

Subsection (1)(b) does not excuse the association from the performance of its powers and duties

under this part.
[€2)] (4) (a) After notice and hearing, the commissioner may suspend or revoke the

certificate of authority to transact insurance in this state of any member instirer-[\whadFails to:

(i) pay an assessment when daefwhieh-faits-te]

(ii) comply with the plan of operation.
(b) () As an alternative to suspending or revoking a certificate of authority under Subsection

(4)(a),the commissioner may levy a forfeiture on any member insurer{wlii fails to pay an
assessment when due.
(ii) A forfeiture described in Subsection (4)(b)(i):

(A) may not exceed 5% of the unpaid assessment per moerthi—However,ro-forfeitdfe shall

and

(B) may notbe less than $100 per month.

[63}] (B) (2) [Ary] A final action of the board of directors or the association may be appealed
to the commissioner by any member insurer if appeal is taken within 60 days of the date the member

insurer received notice dfie final action being appealed.

(b) If a member feempatiyinsureris appealing an assessment, the amount assessed shall be:

(i) paid to the associatioand [shat-bé¢
(i) made available to meet association obligations during the pendency of an appeal.

(c) If the appeal on the assessment described in Subsection iG)jpheld, the amount paid

in error or excess shall be returned to the membetr{eorripasyrer.
(d) Any final action or order of the commissioner shall be subject to judicial review in a

court of competent jurisdiction in accordance with the laws of this state that apply to the actions or
orders of the commissioner

[#)] (6) The liquidator, rehabilitator, or conservator of any impaired insurer shall notify all
interested persons of the effect of thistehappant

Section 11. SectioB1A-28-112is amended to read:

31A-28-112. Prevention of insolvencies.
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[fe] (1) The purpose of this section is &d in the detection and prevention of insurer

insolvencies or impairment$[:

(5] (2) [Histhedutyofthg¢ The commissioner shall

(a) [te] notify the [eommisstoneiicommissionenf every statefthe-territories-ofthe-Ynited
Statesand-the Bistrictof-Cotumibmithin 30 days following the action taken or the date the action

occurs,when g the commissionetakes feitherjfthe following actions against a member insurer:

(i) revokes its license—f¢r
(i) suspends its licensé{.or
f e-action

taken-or-the-date-on-which-the-actton-eecurs.
(i) makes a formal order that the member insurer:

(A) restrict its premium writing;

(B) obtain additional contributions to surplus;

(C) withdraw from the state;

(D) reinsure all or any part of its business; or

(E) increase capital, surplus, or any other account for the security of policy owners or

creditors;

[te)—Fo] (b) report to the board of directors wher-Jiibe commissionehas:

(i) taken any of the actions set forth in SubsectiorfgRor [Fag

(ii) received a report from any other commissioner indicating thatfany] guncction
described in Subsection (2)(las been taken in another statef—Jhe

(c) include in thereport to the board of directors{shat-contaiaquired by Subsection
(2)(b):

(i) all significant details of the action takeor,

(ii) the report received from another commissiofjgr|.
(d) [Fe] promptly report to the board of directors when-Jlige commissionehas

reasonable
cause to believe fromfaihgn examination of any membetfecompdngsurer, whether completed

or in processthat the feempariyinsurermay be an impaired or insolvent insurgrand
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(e) [Fo] furnish to the board of directors the National Association of Insurance
CommissionersHMNAtE])Insurance Regulatory Information System{tRIgjtios and listings of
companies not included in the ratios developedbyNANE National Association of Insurance

Commissioners
(3) (a) The board of directormay use the information containeeHtheifl@mthe ratios and

listings described in Subsection (2)(e)carrying out fit§ the board of directorsluties and

responsibilities under this section—S{ich

(b) Thereport and the information contained in the ratios and listings shall be kept
confidential by the board of directors until the commissioner or other lawful authority publishes the
information.

[2)] (4) The commissioner may seek the advice and recommendations of the board of
directors concerning any matter affectingHise commissioner'duties and responsibilities

regarding the financial condition of member insurers and companies seeking admission to transact
insurance business in this state.

[63)] () (&) The board of directors mayftpormajority-vtmake reports and
recommendations to the commissioner upon any matter germane to:

(i) the solvency, liquidation, rehabilitation, or conservation of any member insurer;
[germane-th

(ii) the solvency of any company seeking to do an insurance business in this state.

(b) The reports and recommendations of the board of directors described in Subsection (5)(a)

may not be considered public documents.

[(4)ttisthe-duty-of the

(6) Theboard of directors mgyipon majority vote,ftpnotify the commissioner of any
information indicating fanlya member insurer may be an impaired or insolvent insurer.
[(5)<a)] (7) The board of directors mayf,tpormajority-vote reguestthat the-eommissioner

c atfoOn—OoOTany1me D€ ASttre Wttt e 0 0arG o0t TaitnOeHe Ve ybean

er shall




. Subject
e-released

' .
U U U U 1J Ci VV U U

to-the-board-of directorsprior-to-itsretease-to-theptiniake recommendations to the

commissioner for the detection and prevention of insurer insolvencies

[6A] (8) (a) At the conclusion of any insurer insolvency in which the association was

obligated to pay covered claims, the board of directors shall prepare a report to the commissioner
containing the information the board of directtiss in its possession bearing on the history and
causes of the insolvency-

guaranty

(b) In preparing a report on the history and causes of insolvency of a particular institgr, [and
the board of directors may cooperate with:

(i) the board of directors of a guaranty association in another state; or

(i) an organization described in Subsection 31A-28-108(16).

(c) The board of directonsiay adopt by reference any report prepared-by-{g¢ther
(i) a guaranty association in anotrstate fassoctattorisor

(i) an organization described in Subsection 31A-28-108(16).

Section 12. SectioB1A-28-113is amended to read:

31A-28-113. Credit for assessments paid.

(1) (&) A member insurer may offset against its premium tax liability to this state an
assessment described in Subsection 31A-28-109(2)(b) to the extent of 20% of the amount of the
assessment for each of the five calendar years following the year in which the assessment was paid.

(b) To the extentftheddhat theoffsets described in Subsection (1)éxceed premium tax
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liability, [they] the offsetsmay be carried forward and used to offset premium tax liability in future
years. Hathe-eveiht

(c) If amember insurer ceases doing business, all uncredited assessments may be credited
against its premium tax liability for the year it ceases doing business.

(2) (a) [Any-sums-whiet Monies shall be paid by the insurers to the state in a manner
required by the State Tax Commission if the monies:

(i) are acquired by refund{from-the-assoctationby-memberinsdrers|undacordance
with Subsection 31A-28-109(6)[from the association by member insureasg fhiet

(ii) have been offset against premium taxes as provided in Subsection{hfshat-be paid by
the-insurersto-the-state-in-amannerrequired-by-the-StateFaxx-Comrhission

(b) The association shall notify the commissioner that the refunds described in Subsection
(2)(a)have been made.

Section 13. SectioB1A-28-114is amended to read:

31A-28-114. Miscellaneous provisions.

(1) Nothing in this fehaptgpart shall be construed to reduce the liability for unpaid
assessments of the insureds of an impaired or insolvent insurer operating under a plan with

assessment liability.
(2) (a) Records shall be kept of altHregottations-antkbetings fin-which-the-assoetation or
itsrepresentatives-are-thvotdeaf the board of directorto discuss the activities of the association
in carrying out it powers and duties under Section 31A-28-108.
(Q) Records of

H‘ISOW&H{-H‘ISU'FEf—ttpOﬁ-t-He-tEHﬁTH‘&Hﬁﬂ tiie association with respect to an impaired or insolvent

insurer may not be disclosed before the earlier of:

(i) the termination of a liquidation, rehabilitation, or conservation proceeding involving the

impaired or insolvent insurer;

(ii) the_termination of thémpairment or insolvency of the insurgt[or

(iii) upon the order of a court of competent jurisdiction.
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(c) Nothing in this Subsection (Zhall limit the duty of the association to render a report
of its activities under Section 31A-28-115.

(3) (&) For the purpose of carrying out its obligations under thisfehppéet, the
association shall be considered to be a creditor-oi gihémpaired or insolvent insurer to the extent
of assets attributable to covered policies reduced by any amounts to which the association is entitled
as subrogee pursuant to Subsection 31A-28-168(148)

(b) Assets of the impaired or insolvent insurer attributable to covered policies shall be used
to continue all covered policies and pay all contractual obligations of the impaired or insolvent
insurer as required by thisfehagteart

[(b)] (c) As used in this Subsection (3)ssets attributable to covered policies are that
proportion of the assets which the reserves that should have been established for covered policies
bear to the reserves that should have been established for all policies of insurance written by the
impaired or insolvent insurer.

[
athtrd-elasselaimunderSection 3TA-27335.

(4) (a) As a creditor of the impaired or insolvent insurer under Subsection (3) and consistent

it to file

with Section 31A-27-335, the association and any other similar association are entitled to receive

a disbursement of assets out of the marshaled assets, from time to time as the assets become

available to reimburse the association and any other similar association.

(b) If, within 120 days of a final determination of insolvency of an insurer by the

receivership court, the liguidator has not made an application to the court for the approval of a

proposal to disburse assets out of marshaled assets to all guaranty associations having obligations

because of the insolvency, the association is entitled to make application to the receivership court

for approval of the association's proposal for disbursement of these assets.

[#] (5) (&) Prior to the termination of any liquidation, rehabilitation, or conservation
proceeding, the court may take into consideration the contributions of the respective parties,
including:

(i) the associatior,
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(ii) the shareholderq[,
(iii) policyowners of the insolvent insurer[and
(iv) any other party with a bona fide interest in making an equitable distribution of the

ownership rights of the insolvent insurer.

(b) In making [steha determinationf;eefrisideratior-shattbegivehunder Subsection

(5)(a)., the court shall considére welfare of the policyholders of the continuing or successor insurer.

[(B)] (c) A distribution to any stockholder of an impaired or insolvent insurer may not be
made until and unless the total amount of valid claims of the association with interest has been fully
recovered by the association for funds expended in carrying out its powers and duties under Section
31A-28-108 with respect to the insurer.

(6) (a) If an order for liquidation or rehabilitation of an insurer domiciled in this state has

been entered, the receiver appointed under the order shall have a right to recover on behalf of the

insurer, from any affiliate that controlled the insurer, the amount of distributions, other than stock

dividends paid by the insurer on its capital stock, made at any time during the five years preceding

the petition for liguidation or rehabilitation subject to the limitations of Subsections (6)(b) through

(d).

(b) A distribution described in Subsection (6)(a) may not be recovered if the insurer shows
that:
(i) when paid the distribution was lawful and reasonable; and

(ii) the insurer did not know and could not reasonably have known that the distribution might

adversely affect the ability of the insurer to fulfill its contractual obligations.

(c) (i) A person that was an affiliate that controlled the insurer at the time the distributions

were paid shall be liable up to the amount of distributions received.

(ii) A person that was an affiliate that controlled the insurer at the time the distributions were

declared shall be liable up to the amount of distributions that would have been received if they had

been paid immediately.

(iii) _If two or more persons are liable with respect to the same distributions, they shall be

jointly and severally liable.
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(d) The maximum amount recoverable under this Subsection (6) shall be the amount needed

in excess of all other available assets of the insolvent insurer to pay the contractual obligations of

the insolvent insurer.

(e)_If any person liable under Subsection (6)(c) is insolvent, all of its affiliates that controlled

it at the time the distribution was paid shall be jointly and severally liable for any resulting deficiency

in the amount recovered from the insolvent affiliate.
Section 14. SectioB1A-28-115is amended to read:
31A-28-115. Examination of the association -- Annual report.

(1) The association shall be subject to examination and regulation by the commissioner.

(2) The board of directors shall submit to the commissioner each year, not later than 120
days after the association's fiscal yefar|,

(a) afinancial report in a form approved by the commissioaed

(b) areport of its activities during the preceding fiscal year.

(3) At the request of a member insurer, the association shall provide the member insurer with

a copy of a report submitted under Subsection (2)
Section 15. SectioR1A-28-117is amended to read:
31A-28-117. Immunity.
(1) [Fhere-shaltbgFor any action or omission committed in the performance of their

owers
and duties under this part, therenig liability on the part of, and no cause of action of any nature

shall arise againsif,

(a) any member insurerfoefrifs
(b) a member insureragents or employeeg],

(c) the associationferis

(d) the association's:

(i) agents or employee§[or

(i) members of the board of directors{ottHeir

(e) representativest-pof persons described in Subsections (1)(a) through (d);

(f) the commissioner [his]
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(9) the commissioneriepresentatives-{fer-aty-action-oromission-committec-n the
i tes-tnder this-chapter.This

(2) Theimmunity described in Subsection (@&xtends to:

(a) the participation in any organization of one or more other state associations of similar
purposestantte-any-stich

(b) anorganization described in Subsection (2)&)d [itd

(c) theagents or employees of an organization described in Subsection (2)(a)

Section 16. SectioB1A-28-119is amended to read:

31A-28-119. Prohibited advertisement of the association -- Notice to policyholders.

(1) (a) [A] Except as provided in Subsection (1)(bperson, including an insurer, agent,

or affiliate of an insurer may not make, publish, disseminate, circulate, or place before the public,
or cause directly or indirectly to be made, published, disseminated, circulated, or placed before the
public, in any newspaper, magazine, or other publication, or in the form of a notice, circular,
pamphlet, letter, or poster, or over any radio station or television station, or in any other way, any
advertisement, announcement, or statement written or oral, which uses the existence of the
association for the purpose of sales, solicitation, or inducement to purchase any form of insurance

[eovered-by-the-assoceiationunderthischapter—Howgver,
(b) Notwithstanding Subsection (1)(&hjs section does not apply. to:

(i) the associatiomr

(i) any other entityfwhichthat does not sell or solicit insurance.

(2) (&) Prior to January 1;13992002 the association shall:

(i) prepare a summary document describing the general purposes and current limitations of

this [ehaptef part that complies with Subsection (3)—Fhe-summary-shaltbe-subrhited

(ii) submit the summary document described in Subsection (2)(a){ile commissioner for

approval.

(b) Sixty days afterfreceivitighe [commissioner's-approyalay on which the

commissioner approves the summary document described in Subsection[{@](ah insurer may

notdeliver a policy or contractfdeseribed-in-Stbsection-3tA-28-163(2)ga policy or contract
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[Rotdel] ownerunless the summary documesialso delivered to the policy or contraetfhottier
ownerprior to, or at the time of, delivery of the policy or contractf, exeeptasprovidedi-Stbsection
4l

(c) The summary documeshall fats§ be available upon request by-afpetieyholfeolicy
owner.

[te)] (d) The distribution, delivery, or contents or interpretation of the summary-fmay not
stat¢ document does not guarantiat:

(i) the policy or the contract is covered in the event of the impairment or insolvency of a
member insuremr

(i) the fhotdet ownerof the policy or contractfwotteHjas covered in the event of the
impairment or insolvency of a member insurer.

[teh)] (e) The summary documeshall be revised by the association as amendments to this

part may require.

[te)] (f) Failure to receive the summary documastrequired in Subsection (B) does not
give the policyholder, contract holder, certificate holder, or insured any greater rights than those
stated in this part.

(3) (&) The summary documeptepared under Subsection (2) shall contain a clear and
conspicuous disclaimer on its face.

(b) The commissioner shall, by rule, establish the form and content of the disclaimef[. The
described in Subsection (3)(a), except thatdiselaimer shall:

[€a)] (i) state the name and address of:

(A) the associatiorand

(B) the.insurancelepartment;

[(B)] (ii) prominently warn the policy or contractihetd@wnerthat:
(A) the association may not cover the polioyj;]

(B) if coverage is availablefthpit [maybe is:

(1) subject to substantial limitations{jaand exclusionsand

(II) conditioned on continued residence in the state;
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(iii) state the types of policies for which the association will provide coverage;

[fe)] (iv) state that the insurer and its agents are prohibited by law from using the existence
of the association for the purpose of sales, solicitation, or inducement to purchase any form of
insurance;

[eh—emphasize(v) statethat the policy or contractthetdpownershould not rely on
coverage under the association when selecting an insudtet; [and

(vi) explain the rights available and procedures for filing a complaint to allege a violation

of this part; and

[€e)] (vii) provide other information as directed by the commissioner including sources for

information about the financial condition of insurers provided that the information:

(A) is not proprietary; and

(B) is subject to disclosure under public records laws

(4) [Ne] (@) Aninsurer or agent may naleliver a policy or contract described in Subsection
31A-28-103(2)(a) and whollgxcluded under Subsection 31A-28-103(2)(b)(i) from coverage under
this [ehaptef part unless the insurer or agent, prior to or at the time of delivery, gives the policy or
contract holder a separate written notice-fwittat clearly and conspicuously discloses that the
policy or contract is not covered by the association.

(b) The commissioner shall by rule specify the form and content of the notice required by
Subsection (4)(a)

(5) A member insurer shall retain evidence of compliance with Subsection (2) for the later

of:
(a) three years:; or

(b) until the conclusion of the next market conduct examination by the department of

insurance where the member insurer is domiciled.
Section 17. SectioB1A-28-120is enacted to read:
31A-28-120. Prospective application.

Notwithstanding any prior or subseguent law, the provisions of this part that are in effect on

the date on which the association first becomes obligated for the policies or contracts of an insolvent
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or impaired member shall govern the association's rights and obligations to the policyholders of the

insolvent or impaired member.
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