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RENEWABLE ENERGY AMENDMENTS
2002 GENERAL SESSION
STATE OF UTAH
Sponsor: James R. Gowans
Thisact modifies Public Utilities provisionsto require the Public Service Commission to
adopt rulesthat require electrical corporationsthat sell electricity to consumersin the state
toinclude a certain amount of eectricity generated from renewable resourcesin the
electricity that the electrical corporation suppliesin the state. The act modifies definitions
and adds definitions. The act modifies provisionsrelating to the cost of electricity under
agreements between an electrical corporation and an independent energy producer. The act
makes confor ming and technical changes.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

54-2-1, as last amended by Chapter 212, Laws of Utah 2001

54-12-1, as enacted by Chapter 180, Laws of Utah 1985

54-12-2, as last amended by Chapter 4, Laws of Utah 1989

54-12-3, as enacted by Chapter 180, Laws of Utah 1985
ENACTS:

54-12-4, Utah Code Annotated 1953
Be it enacted by the Legidature of the state of Utah:

Section 1. Section 54-2-1 isamended to read:

54-2-1. Definitions.

Asused in thistitle:

(1) "Avoided costs' means the incremental costs to an electrical corporation of electric
energy or capacity or both which, due to the purchase of electric energy or capacity or both from
small power production or cogeneration facilities, the electrical corporation would not have to
generate itself or purchase from another electrical corporation.
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(2) "Biomass':

(2) _means organic matter that is available on arenewable basis;

(b) includes agricultural, animal, food, and wood waste and aguatic plants; and

(c) does not include pump storage or matter from municipal solid waste, black liguor, or
treated wood.

[€2)] (3) "Cogeneration facility":

(8 meansafacility which produces:

(i) electric energy; and

(if) steam or forms of useful energy, including heat, which are used for industrial,
commercial, heating, or cooling purposes; and

(b) isaqualifying cogeneration facility under federal law.

[€3}] (4) "Commission" means the Public Service Commission of Utah.

[%] (5) "Commissioner" means a member of the commission.

[€5}] (6) (&) "Corporation” includes an association, and ajoint stock company having any
powers or privileges not possessed by individuals or partnerships.

(b) "Corporation” does not include towns, cities, counties, conservancy districts,
improvement districts, or other governmental units created or organized under any general or
specia law of this state.

[€6)] (7) "Distribution electrical cooperative" includes an electrical corporation that:

(a) isacooperative;

(b) conducts abusiness that includes the retail distribution of electricity the cooperative
purchases or generates for the cooperative's members; and

(c) isrequired to allocate or distribute savings in excess of additions to reserves and
surplus on the basis of patronage to the cooperative's.

(i) members; or

(i) patrons.

[€A] (8) "Electrical corporation” includes every corporation, cooperative association, and
person, their lessees, trustees, and receivers, owning, controlling, operating, or managing any
electric plant, or in any way furnishing electric power for public service or to its consumers or
members for domestic, commercial, or industrial use, within this state, except independent energy
producers, and except where electricity is generated on or distributed by the producer solely for
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the producer's own use, or the use of the producer's tenants, or for the use of members of an
association of unit owners formed under Title 57, Chapter 8, Condominium Ownership Act, and
not for sale to the public generally.

[€8}] (9) "Electric plant” includes all real estate, fixtures, and personal property owned,
controlled, operated, or managed in connection with or to facilitate the production, generation,
transmission, delivery, or furnishing of electricity for light, heat, or power, and all conduits, ducts,
or other devices, materials, apparatus, or property for containing, holding, or carrying conductors
used or to be used for the transmission of electricity for light, heat, or power.

[€£9)] (10) "Gas corporation” includes every corporation and person, their lessees, trustees,
and receivers, owning, controlling, operating, or managing any gas plant for public service within
this state or for the selling or furnishing of natural gas to any consumer or consumers within the
state for domestic, commercial, or industrial use, except in the situation that:

(@) gasismade or produced on, and distributed by the maker or producer through, private
property:

(i) solely for the maker's or producer's own use or the use of the maker's or producer's
tenants; and

(i1) not for sale to others;

(b) gasiscompressed on private property solely for the owner's own use or the use of the
owner's employees as a motor vehicle fuel; or

(c) gasiscompressed by aretailer of motor vehicle fuel on the retailer's property solely
for sale as amotor vehicle fuel.

[(16)] (11) "Gasplant” includes all rea estate, fixtures, and personal property owned,
controlled, operated, or managed in connection with or to facilitate the production, generation,
transmission, delivery, or furnishing of gas, natural or manufactured, for light, heat, or power.

[(11)] (12) "Heat corporation” includes every corporation and person, their lessees,
trustees, and receivers, owning, controlling, operating, or managing any heating plant for public
service within this state.

[(12)] (13) (a) "Heating plant” includes all real estate, fixtures, machinery, appliances, and
personal property controlled, operated, or managed in connection with or to facilitate the
production, generation, transmission, delivery, or furnishing of artificial heat.

(b) "Heating plant" does not include either small power production facilities or
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cogeneration facilities.

[€13)] (14) "Independent energy producer” means every electrical corporation, person,
corporation, or government entity, their lessees, trustees, or receivers, that own, operate, control,
or manage asmall power production [ef] facility, a renewable energy production facility, or a

cogeneration facility.

[(14)] (15) "Private telecommunications system™ includes all facilities for the transmission
of signs, signals, writing, images, sounds, messages, data, or other information of any nature by
wire, radio, lightwaves, or other e ectromagnetic means, excluding mobile radio facilities, that are
owned, controlled, operated, or managed by a corporation or person, including their lessees,
trustees, receivers, or trustees appointed by any court, for the use of that corporation or person and
not for the shared use with or resale to any other corporation or person on aregular basis.

[€15)] (16) (a) "Public utility" includes every railroad corporation, gas corporation,
electrical corporation, distribution electrical cooperative, wholesale electrical cooperative,
telephone corporation, telegraph corporation, water corporation, sewerage corporation, heat
corporation, and independent energy producer not described in Subsection [(25)] (16)(d), where
the serviceis performed for, or the commodity delivered to, the public generally, or in the case of
agas corporation or electrical corporation where the gas or electricity is sold or furnished to any
member or consumers within the state for domestic, commercial, or industrial use.

(b) (i) If any railroad corporation, gas corporation, electrical corporation, telephone
corporation, telegraph corporation, water corporation, sewerage corporation, heat corporation, or
independent energy producer not described in Subsection [25;] (16)(d), performs a service for or
delivers acommodity to the public, it is considered to be a public utility, subject to the jurisdiction
and regulation of the commission and thistitle.

(it) If agas corporation, independent energy producer not described in Subsection [{15)]
(16)(d), or electrical corporation sells or furnishes gas or electricity to any member or consumers
within the state, for domestic, commercial, or industrial use, for which any compensation or
payment isreceived, it is considered to be a public utility, subject to the jurisdiction and regulation
of the commission and thistitle.

(c) Any corporation or person not engaged in business exclusively as a public utility as
defined in this section is governed by thistitle in respect only to the public utility owned,
controlled, operated, or managed by the corporation or person, and not in respect to any other
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business or pursuit.

(d) Anindependent energy producer is exempt from the jurisdiction and regulations of the
commission if it meets the requirements of Subsection [25)] (16)(d)(i), (ii), or (iii), or any
combination of these:

(i) the commodity or serviceis produced or delivered, or both, by an independent energy
producer solely for the uses exempted in Subsection [(#] (8) or for the use of state-owned
facilities;

(if) the commodity or serviceis sold by an independent energy producer to an electrical
corporation; or

(iii) (A) the commodity or service delivered by the independent energy producer is
delivered to an entity which controls, is controlled by, or affiliated with the independent energy
producer or to a user located on real property managed by the independent energy producer; and

(B) thereal property on which the service or commodity is used is contiguous to real
property which is owned or controlled by the independent energy producer. Parcels of real
property separated solely by public roads or easements for public roads shall be considered as
contiguous for purposes of this Subsection [(15)] (16).

(e) Any person or corporation defined as an electrical corporation or public utility under
this section may continue to serve its existing customers subject to any order or future
determination of the commission in reference to the right to serve those customers.

(f) (i) "Public utility" does not include any person that is otherwise considered a public
utility under this Subsection [{15)] (16) solely because of that person’'s ownership of an interest in
an electric plant, cogeneration facility, or small power production facility in this state if all of the
following conditions are met:

(A) the ownership interest in the electric plant, cogeneration facility, or small power
production facility is leased to:

() apublic utility, and that lease has been approved by the commission;

(I1) aperson or government entity that is exempt from commission regulation as a public
utility; or

(1) acombination of Subsections [{£5}] (16)(f)(i)(A)(1) and (11);

(B) the lessor of the ownership interest identified in Subsection [€25)] (16)(f)(i)(A) is:

(I) primarily engaged in a business other than the business of a public utility; or
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(I1) aperson whose total equity or beneficial ownership isheld directly or indirectly by
another person engaged in a business other than the business of a public utility; and

(C) therent reserved under the lease does not include any amount based on or determined
by revenues or income of the lessee.

(i) Any person that is exempt from classification as a public utility under Subsection
[€15)] (16)(F)(i) shall continue to be so exempt from classification following termination of the
lessee's right to possession or use of the electric plant for so long as the former lessor does not
operate the electric plant or sell electricity from the electric plant. If the former lessor operates the
electric plant or sells electricity, the former lessor shall continue to be so exempt for a period of
90 days following termination, or for alonger period that is ordered by the commission. This
period may not exceed one year. A changein rates that would otherwise require commission
approval may not be effective during the 90-day or extended period without commission approval.

(9) "Public utility" does not include any person that provides financing for, but has no
ownership interest in an electric plant, small power production facility, or cogeneration facility.

In the event of aforeclosure in which an ownership interest in an electric plant, small power
production facility, or cogeneration facility is transferred to athird-party financer of an electric
plant, small power production facility, or cogeneration facility, then that third-party financer is
exempt from classification as a public utility for 90 days following the foreclosure, or for alonger
period that is ordered by the commission. This period may not exceed one year.

(h) (i) Thedistribution or transportation of natural gas for use as a motor vehicle fuel does
not cause the distributor or transporter to be a"public utility,” unless the commission, after notice
and a public hearing, determines by rule that it isin the public interest to regulate the distributers
or transporters, but the retail sale alone of compressed natural gas as a motor vehicle fuel may not
cause the seller to be a"public utility."

(i1) In determining whether it isin the public interest to regulate the distributors or
transporters, the commission shall consider, among other things, the impact of the regulation on
the availability and price of natural gas for use as a motor fuel.

Yititity Regutatory Potictes Act16-U5-5:€-Section-824a-3] an electrical corporation that provides

electricity to consumers within the state for domestic, commercial, or industrial use.
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[(+A] (18) "Railroad" includes every commercial, interurban, and other railway, other than
astreet railway, and each branch or extension of arailway, by any power operated, together with
al tracks, bridges, trestles, rights-of-way, subways, tunnels, stations, depots, union depots, yards,
grounds, terminals, terminal facilities, structures, and equipment, and all other real estate, fixtures,
and personal property of every kind used in connection with arailway owned, controlled, operated,
or managed for public service in the transportation of persons or property.

[€38)] (19) "Railroad corporation” includes every corporation and person, their lessees,
trustees, and receivers, owning, controlling, operating, or managing any railroad for public service
within this state.

(20) "Renewable energy":

(a)_means electricity generated exclusively by nonnuclear and nonfossil low-air or no-air

emission technology using resources that:

(i) _arevirtually inexhaustible;

(ii) reduce haze: and

(iii) _are environmentally beneficial; and

(b) includes electricity generated by:

(i) wind, solar, or geothermal energy:

(ii) energy from landfill gas and biomass sources; and

(iii) hydropower that meets the Low-Impact Hydropower Institute criteria.

(21) "Renewable enerqy production facility" means an electricity generating facility in the
state that:
() isput into operation after May 6, 2002; and

(b)_produces renewabl e energy.

(22) "Renewable portfolio standard" means the percentage of the total amount of electricity

that a purchasing utility sells annually to consumers within the state that is required, under rules

adopted by the commission under Section 54-12-4, to be renewable enerqy.

[€19)] (23) (a) "Sewerage corporation™ includes every corporation and person, their lessees,
trustees, and receivers, owning, controlling, operating, or managing any sewerage system for
public service within this state.

(b) "Sewerage corporation” does not include private sewerage companies engaged in
disposing of sewage only for their stockholders, or towns, cities, counties, conservancy districts,
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improvement districts, or other governmental units created or organized under any general or
specia law of this state.
[€26)] (24) "Small power production facility" means afacility [whieh] that:

[ Proaaces By-SO V1Y HS

(a) produces renewable enerqy;

(b) hasapower production capacity that, together with any other facilities located at the
same site, is not greater than 80 megawatts; and

(c) isaqualifying small power production facility under federal law.

[€21)] (25) "Telegraph corporation™ includes every corporation and person, their lessees,
trustees, and receivers, owning, controlling, operating, or managing any telegraph line for public
service within this state.

[€22)] (26) "Telegraph line" includes all conduits, ducts, poles, wires, cables, instruments,
and appliances, and all other real estate, fixtures, and personal property owned, controlled,
operated, or managed in connection with or to facilitate communication by telegraph, whether that
communication be had with or without the use of transmission wires.

[€23}] (27) (a) "Telephone corporation” means any corporation or person, and their lessees,
trustee, receivers, or trustees appointed by any court, who owns, controls, operates, manages, or
resells a public telecommunications service as defined in Section 54-8b-2.

(b) "Telephone corporation” does not mean a corporation, partnership, or firm providing:

() intrastate telephone service offered by a provider of cellular, personal communication
systems (PCS), or other commercial mobile radio service as defined in 47 U.S.C. Sec. 332 that has
been issued a covering license by the Federal Communications Commission;

(ii) Internet service; or

(iii) resold intrastate toll service.

[€24)] (28) "Telephoneline" includes all conduits, ducts, poles, wires, cables, instruments,
and appliances, and all other real estate, fixtures, and personal property owned, controlled,
operated, or managed in connection with or to facilitate communication by telephone whether that
communication is had with or without the use of transmission wires.

[€25)] (29) "Transportation of persons’ includes every service in connection with or
incidental to the safety, comfort, or convenience of the person transported, and the receipt,
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carriage, and delivery of that person and that person's baggage.

[€26)] (30) "Transportation of property” includes every service in connection with or
incidental to the transportation of property, including in particular its receipt, delivery, elevation,
transfer, switching, carriage, ventilation, refrigeration, icing, dunnage, storage, and hauling, and
the transmission of credit by express companies.

[€27A] (31) "Water corporation” includes every corporation and person, their lessees,
trustees, and receivers, owning, controlling, operating, or managing any water system for public
service within this state. It does not include private irrigation companies engaged in distributing
water only to their stockholders, or towns, cities, counties, water conservancy districts,
improvement districts, or other governmental units created or organized under any general or
special law of this state.

[€28)] (32) (a) "Water system™” includes all reservoirs, tunnels, shafts, dams, dikes,
headgates, pipes, flumes, canals, structures, and appliances, and all other real estate, fixtures, and
personal property owned, controlled, operated, or managed in connection with or to facilitate the
diversion, development, storage, supply, distribution, sale, furnishing, carriage, appointment,
apportionment, or measurement of water for power, fire protection, irrigation, reclamation, or
manufacturing, or for municipal, domestic, or other beneficial use.

(b) "Water system™ does not include private irrigation companies engaged in distributing
water only to their stockholders.

[€29)] (33) "Wholesale electrical cooperative" includes every electrical corporation that

(a) in the business of the wholesale distribution of electricity it has purchased or generated
to its members and the public; and

(b) required to distribute or allocate savings in excess of additions to reserves and surplus
to members or patrons on the basis of patronage.

Section 2. Section 54-12-1 is amended to read:

54-12-1. Legidlative policy.

(1) The Legislature declaresthat in order to promote the more rapid devel opment of new
sources of electrical energy, to maintain the economic vitality of the state through the continuing
production of goods and the employment of its people, and to promote the efficient utilization and
distribution of energy, it is desirable and necessary to encourage independent energy producers to
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competitively develop sources of electric energy not otherwise available to Utah businesses,
residences, and industries served by electrical corporations, and to remove unnecessary barriers
to energy transactions involving independent energy producers and electrical corporations.

(2) Itisthe policy of this state to encourage the development of small power production
facilities, renewable energy production facilities, and cogeneration facilities, to promote adiverse

array of economical and permanently sustainable energy resources in an environmentally
acceptable manner, and to conserve our finite and expensive energy resources and provide for their
most efficient and economic utilization.

Section 3. Section 54-12-2 is amended to read:

54-12-2. Purchase of power from independent energy producers.

(1) Purchasing utilities shall offer to purchase power from independent energy producers.

(2) (&) The commission shall establish reasonable rates, terms, and conditions for the
purchase or sale [of-eteetricity-or-etectrica-generating-eapacity,or-beth;] between a purchasing
utility and an independent energy producer|- H
commission-shal-etther] of:

(i) electricity, including renewable energy;

(ii) electrical generating capacity, including capacity of arenewable energy production
facility; or

(iii) both electricity under Subsection (2)(a)(i) and electrical generating capacity under
Subsection (2)(a)(ii).

(b) In establishing rates, terms, and conditions under Subsection (2)(a), the commission
shall:

(i) establish a procedure under which [smat-pewer] independent energy producers [and
eogenerators| offer competitive bids for the sale of power to purchasing utilities; or

(ii) devise an alternative method which considers the purchasing utility's avoided costs.

(c) The capacity component of avoided costs shall reflect the purchasing utility's long-term
deferral or cancellation of generating units which may result from the purchase of power from
independent energy producers.

(3) (&) [Purchasihgtittttes] A purchasing utility and an independent energy [proeeers]

producer may, subject to commission approval, agree to rates, terms, or conditions for the sale of

electricity or electrical capacity described in Subsection (2)(a) which differ from the rates, terms,

-10-
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and conditions adopted by the commission under Subsection (2).
(b) The commission may not approve an agreement under this Subsection (3) unless it

determines that at the time the agreement is executed the cost of e ectricity provided for in the

agreement is reasonably equivalent to the industry standard cost of renewable enerqy generated

from the enerqy source that generates the el ectricity that is the subject of the agreement.
(c) Theterm of each agreement under this Subsection (3) shall be at least 20 years.
(4) The commission [may] shall adopt further rules which encourage the devel opment of

small power production facilities, renewable energy production facilities, and cogeneration

facilities.

Section 4. Section 54-12-3 is amended to read:

54-12-3. Recovery of investment costs.

The commission may not consider any purchasing utility's purchase of power [frem] under
an agreement with an independent energy producer as a reason for disallowing recovery of:

(1) the purchasing utility's investment costs for facilities [which-aretrtseprior-to-signiag

] that arein use prior

to signing the agreement; or

(2) the purchasing utility's costs of renewable energy under the agreement if, at the time

the agreement is executed, those costs are reasonably equivalent to the industry standard for the

cost of renewable energy generated from the enerqy source that generates the electricity that is the

subject of the agreement.

Section 5. Section 54-12-4 is enacted to read:

54-12-4. Required percentages of renewable energy.

(1) (a) On or before January 1, 2003, the commission shall adopt rules that:

(i) impose arenewable portfolio standard on each purchasing utility in a percentage
specified in Subsection (1)(b);

(i) specify reasonable performance standards that:

(A) afacility generating renewable energy is required to meet in order for the electricity

generated by the facility to qualify as renewable enerqy that can be included in the amount of

renewable enerqy necessary to meet arenewable portfolio standard; and

(B) are designed and implemented to maximize the enerqy output from each addition of

renewable enerqy capacity consistent with industry standards applicable at the time of the addition:

-11-
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(iii) include areasonable enforcement mechanism to ensure that each purchasing utility

complies with the renewable portfolio standard, including an administrative penalty as provided
in Subsection (4);
(iv) establish requirements to govern the process of contracting for the purchase of

renewable enerqy to ensure that each purchasing utility is making adequate efforts to meet the

renewable portfolio standard; and

(v) implement and enforce the provisions of this section.

(b) The required percentage for each renewable portfolio standard in rules adopted under
Subsection (1)(a) shall be:

(i) for calendar year 2003, at least 1%;

(i) for calendar year 2004, at least 3%;

(iii) for calendar year 2005, at least 5%;

(iv) for calendar years 2006 and 2007, at least 7%; and

(v) for calendar year 2008 and for each calendar year thereafter, at least 10%.

(2) Each purchasing utility shall comply with the renewable portfolio standard.

(3) _The commission may adopt rules to establish a system of renewable energy credits that

apurchasing utility may use to comply with the renewable portfolio standard.

(4) (a) Each purchasing utility that fails to comply with its renewable portfolio standard

shall be subject to an administrative penalty imposed by the commission.

(b) An administrative penalty under Subsection (4)(a) may not be less than $.05 per

kilowatt hour for each kilowatt hour that the difference between the renewabl e portfolio standard

and the percentage achieved by the purchasing utility represents in kilowatt hours.

(c) An administrative penalty imposed under this Subsection (4) may not constitute a cost

of service for the purchasing utility.

(d) A purchasing utility may not include the cost of an administrative penalty imposed

under this Subsection (4) in an application for arate adjustment or increase.

(e) The commission may not allow a purchasing utility required to pay an administrative

penalty under this Subsection (4) to recover any part of the penalty from its customers.

(5) Renewable energy for which a purchasing utility charges a higher rate than for other

electricity may not be included in determining whether the purchasing utility has met its renewable

portfolio standard.

-12 -
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(6) The amount of renewable energy needed to meet a purchasing utility's renewable

portfolio standard shall be reduced by the amount of eectricity conserved annually due to the

installation of a solar photovoltaic generation system by aretail customer of the purchasing utility

if the purchasing utility has borne at least haf of the acquisition and installation cost of the solar

photovoltaic generation system.

(7) At the end of each calendar year, beginning with calendar year 2003, each purchasing

utility shall submit to the commission areport, in aformat approved by the commission, that states

the quantity of renewable energy that the purchasing utility generated or purchased to meet the

renewabl e portfolio standard.

(8) Each purchasing utility that constructs a renewable energy production facility shall

comply with all commission reguirements applicable to the construction of a new generation
facility.

L egislative Review Note
asof 2-7-02 7:24 AM

A limited legal review of thislegislation raises no obvious constitutional or statutory concerns.

Office of L egidative Research and General Counsel
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