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CHARITABLE SOLICITATIONSACT

AMENDMENTS

2002 GENERAL SESSION
STATE OF UTAH
Sponsor: Parley G. Hellewell

Thisact modifiesthe Charitable Solicitations Act. The act adds a definition of a charitable
facilitator and addsthis asa new classification of organizationsto beregulated by the
Division of Consumer Protection. Theact exempts a charitablefacilitator and its
representatives from the requirements otherwise applicable to professional fund raisers. The
act addsregistration and reporting requirementsfor a charitable facilitator. The act
provides an immediate effective date.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

13-22-2, as last amended by Chapter 210, Laws of Utah 2001

13-22-6, as last amended by Chapter 187, Laws of Utah 1996
ENACTS:

13-22-15.1, Utah Code Annotated 1953
Be it enacted by the Legidature of the state of Utah:

Section 1. Section 13-22-2 is amended to read:

13-22-2. Definitions.

Asused in this chapter:

(1) "Charitable facilitator" means any person, joint venture, partnership, limited liability

company, corporation, association, group, or other entity that sells goods to a client or customer

and also offers to the customer or client to deliver all or a portion of the goods, acting on behalf

of the customer or client, to a charitable organization.

[(B] (2) () "Charitable organization” or "organization™ means any person, joint venture,
partnership, limited liability company, corporation, association, group, or other entity:
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(i) that isor holdsitself out to be:

(A) abenevolent, educational, voluntary health, philanthropic, humane, patriotic, religious
or eleemosynary, social welfare or advocacy, public health, environmental or conservation, or civic
organization;

(B) for the benefit of a public safety, law enforcement, or firefighter fraternal association;
or

(C) established for any charitable purpose;

(it) who solicits or obtains contributions solicited from the public for a charitable purpose;
or

(iii) inany manner employs a charitable appeal as the basis of any solicitation or employs
an appeal that reasonably suggests or implies that there is a charitable purpose to any solicitation.

(b) "Charitable organization™ includes a "chapter,” "branch,” "area,” "office," or similar
"affiliate” or any person soliciting contributions within the state for a charitable organization that
hasits principal place of business outside the state.

(c) "Charitable organization"does not include a charitable facilitator.

[€2)] (3) "Charitable purpose” means any benevolent, educational, philanthropic, humane,
patriotic, religious, eleemosynary, social welfare or advocacy, public health, environmental,
conservation, civic, or other charitable objective or for the benefit of a public safety, law
enforcement, or firefighter fraternal association.

[€3}] (4) "Charitable solicitation™ or "solicitation” means any request, directly or indirectly,
for money, credit, property, financial assistance, or any other thing of value on the pleaor
representation that it will be used for a charitable purpose. A charitable solicitation may be made
in any manner, including:

(a) any ora or written request, including any request by telephone, radio or television, or
other advertising or communications media;

(b) thedistribution, circulation, or posting of any handbill, written advertisement, or
publication; or

(c) thesaeof, offer or attempt to sell, or request of donations in exchange for any
advertisement, book, card, chance, coupon, device, magazine, membership, merchandise,
subscription, ticket, flower, flag, button, sticker, ribbon, token, trinket, tag, souvenir, candy, or any
other article in connection with which any appeal is made for any charitable purpose, or the use
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of the name of any charitable organization or movement as an inducement or reason for making
any purchase donation, or, in connection with any sale or donation, stating or implying that the
whole or any part of the proceeds of any sale or donation will go to or be donated to any charitable
purpose.

[t%] (5) "Charitable sales promotion” means an advertising or sales campaign, conducted
by a commercia co-venturer, which represents that the purchase or use of goods or services
offered by the commercial co-venturer will benefit, in whole or in part, a charitable organization
Or purpose.

[€5)] (6) "Commercia co-venturer" means a person who for profit isregularly and
primarily engaged in trade or commerce other than in connection with soliciting for charitable
organizations or purposes.

[€63] (7) () "Contribution” means the pledge or grant for a charitable purpose of any
money or property of any kind, including any of the following:

(i) adgift, subscription, loan, advance, or deposit of money or anything of value;

(if) acontract, promise, or agreement, express or implied, whether or not legally
enforceable, to make a contribution for charitable purposes; and

(iii) fees, dues, or assessments paid by members, when membership is conferred solely as
consideration for making a contribution.

(b) "Contribution" does not include:

(i) money loaned to a charitable organization by afinancial institution in the ordinary
course of business; or

(i) fees, dues, or assessments paid by members when membership is not conferred solely
as consideration for making a contribution.

[€A] (8) "Contributor" means any donor, pledgor, purchaser, or other person who makes
acontribution.

[€8}] (9) "Director" meansthe director of the Division of Consumer Protection.

[€£93] (10) "Division" means the Division of Consumer Protection of the Department of
Commerce.

[(16)] (11) "Material fact" means information that a person of ordinary intelligence and
prudence would consider relevant in deciding whether or not to make a contribution in response
to a charitable solicitation.
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[(11)] (12) (8) "Professiona fund raiser," except as provided in Subsection [(31)] (12)(b),
means any person who:

(i) for compensation or any other consideration solicits contributions for charitable
purposes, or plans or manages the solicitation of contributions for or on behalf of any charitable
organization or any other person;

(if) engagesin, or who holds himself out to personsin this state as being independently
engaged in, the business of soliciting contributions for a charitable organization;

(iif) manages, supervises, or trains any solicitor whether as an employee or otherwise; or

(iv) usesavending device or vending device decal for financia or other consideration that
implies asolicitation of contributions or donations for any charitable organization or charitable
purposes.

(b) "Professional fund raiser" does not include:

(i) abonafide officer, director, volunteer, or full-time employee of a charitable
organization[:]; or

(ii) abonafide officer, director, volunteer, independent contractor, or full-time employee

of acharitablefacilitator.

[(12)] (13) (a) "Professiona fund raising counsel or consultant” or other comparable
designation or title means a person who:

(i) for compensation plans, manages, advises, counsels, consults, or prepares material for,
or with respect to, the solicitation in this state of contributions for a charitable organization,
whether or not at any time the person has custody of contributions from a solicitation;

(ii) does not solicit contributions; and

(iii) does not employ, procure, or engage any compensated person to solicit or receive
contributions.

(b) "Professional fund raising counsel or consultant” does not include an attorney,
investment counselor, or banker who in the conduct of that person's profession advises a client
when actually engaged in the giving of legal, investment, or financial advice.

[(13)] (14) "Vending device" means a container used by a charitable organization or
professional fund raiser, for the purpose of collecting a charitable solicitation, contribution, or
donation whether or not the device offers a product or item in return for the contribution or
donation. "Vending device" includes machines, boxes, jars, wishing wells, barrels, or any other
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container.

[(14)] (15) "Vending device decal” means any decal, tag, or similar designation material
that is attached to a vending device, whether or not used or placed by a charitable organization or
professional fund raiser, that would indicate that all or a portion of the proceeds from the purchase
of items from the vending device will go to a specific charitable organization.

Section 2. Section 13-22-6 is amended to read:

13-22-6. Application for registration.

(1) An applicant for registration or renewal of registration as a charitable organization
shall:

(@) pay an application fee as determined under Section 63-38-3.2; and

(b) submit awritten application, verified under oath, on aform approved by the division
which shall include:

(i) the organization's name, address, telephone number, facsimile number, if any, and the
names and addresses of any organizations or persons controlled by, controlling, or affiliated with
the applicant;

(i) the specific legal nature of the organization, that is, whether it is an individual, joint
venture, partnership, limited liability company, corporation, association, or other entity;

(iii) the names and residence addresses of the officers and directors of the organization;

(iv) the name and address of the registered agent for service of process and a consent to
service of process;

(v) the purpose of the solicitation and use of the contributions to be solicited;

(vi) the method by which the solicitation will be conducted and the projected length of
timeit isto be conducted;

(vii) the anticipated expenses of the solicitation, including all commissions, costs of
collection, salaries, and any other items,

(viii) astatement of what percentage of the contributions collected as aresult of the
solicitation are projected to remain available for application to the charitable purposes declared in
the application, including a satisfactory statement of the factual basis for the projected percentage;

(ix) astatement of total contributions collected or received by the organization within the
calendar year immediately preceding the date of the application, including a description of the
expenditures made from or the use made of the contributions;
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(x) acopy of any written agreements with any professional fund raiser involved with the
solicitation;

(xi) disclosure of any injunction, judgment, or administrative order or conviction of any
crimeinvolving moral turpitude with respect to any officer, director, manager, operator, or
principal of the organization;

(xii) acopy of all agreementsto which the applicant is, or proposesto be, a party regarding
the use of proceeds for the solicitation or fundraising;

(xiii) astatement of whether or not the charity, or its parent foundation, will be using the
services of aprofessional fund raiser or of a professiona fund raising counsel or consultant;

(xiv) if either the charity or its parent foundation will be using the services of a
professional fund raiser or aprofessional fund raising counsel or consultant:

(A) acopy of al agreements related to the services; and

(B) an acknowledgment that fund raising in the state will not commence until both the
charitable organization, its parent foundation, if any, and the professional fund raiser or
professional fund raising counsel or consultant are registered and in compliance with this chapter;
and

(xv) any additional information the division may require by rule.

(2) An applicant for registration or renewal of registration as a charitable facilitator shall:

(a) pay an application fee as determined under Section 63-38-3.2; and

(b) submit awritten application, verified under oath, on aform approved by the division
which shall include:
(i) _the charitable facilitator's facsimile number, if any, name, address, telephone number,

and the names and addresses of any organizations or persons controlled by, or controlling, the
applicant;
(ii) the specific legal nature of the charitable facilitator, whether it is an individual, joint

venture, partnership, limited liability company, corporation, association, or other entity;

(iii) the names and residence addresses of the officers and directors of the charitable

facilitator;

(iv) the name and address of the registered agent for service of process and a consent to

service of process;

(v)_the general purpose of the contributions to be made by customers and clients of the
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charitable facilitator;
(vi) the methods by which contributed goods will be distributed to charitable

organizations,
(vii) astatement of total contributions made or delivered by the charitable facilitator in

behalf of customers and clients within the calendar year immediately preceding the date of the
application;
(viii) alist of names and addresses of all independent contractors of the charitable

facilitator;

(ix) disclosure of any injunction, judgment, or administrative order or conviction of any

crime involving moral turpitude with respect to any officer, director, manager, operator, or

principal of the charitable facilitator:

(x) acopy of any agreements to which the applicant is, or proposes to be, a party with a

charitable organization;

(xi) acopy of terms, conditions, policies, and procedures agreed to by independent

contractors that broker goods marketed by the charitable facilitator; and

(xii) any additional information the division may reguire by rule.

[2)] (3) If any information contained in [the] an application for registration becomes
incorrect or incomplete, the applicant or registrant shall, within 30 days after the information
becomes incorrect or incompl ete, correct the application or file the complete information required
by the division.

[€3}] (4) In addition to the registration fee, an organization or charitable facilitator failing

to file aregistration application or renewal by the due date or filing an incomplete registration
application or renewal shall pay an additional fee of $25 for each month or part of a month after
the date on which the registration application or renewal were due to be filed.

Section 3. Section 13-22-15.1 is enacted to read:

13-22-15.1. Financial reportsrequired -- Charitable facilitator.

(1) Each charitable facilitator registered under this chapter shall file an annual financial

report. Thefinancial report shall be filed with the division within 30 days after the end of the year

reported. If an annual financial report is not available during itsfirst year of registration, the

charitable facilitator shall provide quarterly financial reports to the division within 30 days after

the end of the quarter reported.
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(2) Each financial report shall disclose:

(a) the amount of goods directed by customers or clients to be contributed to charitable

organizations,
(b) the amount of contributions delivered, or to be delivered to, charitable organizations;

and
(c) the names and addresses of all independent contractors of the charitable facilitator.

(3)_In order to investigate a complaint regarding a charitable facilitator or one of its

independent contractors, the division may periodically request from a charitable facilitator an

interim report updating the charitable facilitator's annual report under Subsection (1).

(4) Each report required under this section shall be signed under oath by an officer or

principal of the charitable facilitator.

(5) Thereqgistration of any charitable facilitator that fails to file atimely report as required

in this section or files an incomplete report is automatically suspended pending afinal order of the

division under Section 13-22-12. The division may reinstate the registration after receiving:

(a)_areport fulfilling the requirements of this section;

(b) an application for renewed registration; and

(c)_apenalty of $25 for each month or part of a month after the date on which the report

was due to befiled.
Section 4. Effective date.
If approved by two-thirds of all the members elected to each house, this act takes effect

upon approval by the governor, or the day following the constitutional time limit of Utah

Constitution Article VI, Section 8, without the governor's signature, or in the case of aveto, the

date of veto override.

L egislative Review Note
asof 2-6-02 9:59 AM

A limited legal review of thislegidation raises no obvious constitutional or statutory concerns.

Office of L egidative Research and General Counsel



