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INTERLOCAL COOPERATION ACT

AMENDMENTS

2002 GENERAL SESSION
STATE OF UTAH
Sponsor: Leonard M. Blackham

Thisact modifiesthe Interlocal Cooperation Act. Theact modifies provisionsrelating to the
creation and gover nance of separate legal or administrative agencies that Utah public
agencies may create to accomplish the purpose of their joint action. The act providesfor the
creation of energy services agencies and providesfor their powers. The act modifies
provisionsrequired to beincluded in an agreement for joint or cooperative action. The act
repeals provisionsrequiring approval of agreements by an attorney. Theact makes certain
provisionsfor calculating the grossreceiptstax for project entities. The act modifies
provisionsrelating to additional requirementsfor interlocal cooperation agreementsthat do
not establish a separate legal or administrative entity. The act modifies provisionsrelating
to agreements between state and federal agencies. Theact eliminatesa requirement that
appliesif an interlocal cooperation entity constructsor acquiresfacilitiesto provide services
that exceed those needed to meet the requirements of the participating public agencies. The
act modifies a provision defining projectsthat are subject to arequirement to obtain a
certificate of public convenience and necessity from the public service commission. The act
modifies definitions and adds new definitions, makes confor ming changes, and makes
technical changes.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

11-13-3, as last amended by Chapter 234, Laws of Utah 1997

11-13-4, aslast amended by Chapter 83, Laws of Utah 2001

11-13-5.6, as last amended by Chapter 9, Laws of Utah 2001

11-13-6, as last amended by Chapter 4, Laws of Utah 1993
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11-13-7, as enacted by Chapter 14, Laws of Utah 1965
11-13-8, as enacted by Chapter 14, Laws of Utah 1965
11-13-11, as enacted by Chapter 14, Laws of Utah 1965
11-13-14, aslast amended by Chapter 5, Laws of Utah 1989, Second Special Session
11-13-17, as enacted by Chapter 14, Laws of Utah 1965
11-13-18, aslast amended by Chapter 47, Laws of Utah 1977
11-13-26, as last amended by Chapter 5, Laws of Utah 1987
11-13-27, aslast amended by Chapter 188, Laws of Utah 1987
ENACTS:
11-13-5.7, Utah Code Annotated 1953
REPEALS AND REENACTS:
11-13-5.5, aslast amended by Chapter 337, Laws of Utah 1998
REPEALS:
11-13-9, as last amended by Chapter 188, Laws of Utah 1987
11-13-12, asrepealed and reenacted by Chapter 188, Laws of Utah 1987
Be it enacted by the Legidature of the state of Utah:
Section 1. Section 11-13-3 is amended to read:
11-13-3. Definitions.
Asused in this chapter:
(1) "Additional project capacity” means electrical generating capacity provided by an

electrical generation unit that:

(a) first produces electricity on or after April 21, 1987; and

(b) isconstructed or installed at the site of a project that first produced electricity before
April 21, 1987.

[(h)] (2) "Board" means the Permanent Community Impact Fund Board created by Section
9-4-304, and its successors.

[(2)] (3) "Candidate" means the state [6f-Btah] and any county, municipality, school
district, prosecution district, special district, or any other political subdivision of the state [eftah]

or its authorized agent or any one or more of them.
[€3)] (4) "Commercia project entity" means a project entity, defined in Subsection [{7A]
(9), that:
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(8) has no taxing authority; and

(b) isnot supported in whole or in part by and does not expend or disburse tax revenues.

[t4)] (5) "Direct impacts' mean an increase in the need for any public facilities or services
that is attributable to the project, except impacts resulting from the construction or operation of
any facility owned by othersthat is used to furnish fuel, construction, or operation materials for
usein the project.

(6) "Energy services agency" means an entity created under Section 11-13-5.7.

[€5)] (7) (&) "Facilities," "services,” or "improvements' mean facilities, services, or
improvements of any kind or character [providedby-acandidate] for the purpose of or with respect
to any one or more of the following:

(i) flood contral;

(if) storm drainage;

(iii) government administration;

(iv) planning and zoning;

(v) buildings and grounds;

(vi) education;

(vii) health care;

(viii) parksand recreation;

(ix) police and fire protection,

(x) prosecution of violations of state criminal statutes;

(xi) defense of individuals prosecuted for violations of state criminal statutes;
(xii) transportation;

(xiii) streets and roads,

(xiv) utilities;

(xv) culinary water;

(xvi) sewage disposdl;

(xvii) socia services,

(xviii) solid waste disposdl;

(xix) economic development or new venture investment fund; and
(xx) library.

(b) "Facilities’ and "improvements" include entire facilities and improvements or interests
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in facilities or improvements.

[£6)] (8) "Project”;

(@) means an electric generating and transmission project owned by alegal or
administrative entity created under this chapter; and [shaH-thettee]

(b) includes any electric generating facilities, transmission facilities, fuel or fuel
transportation facilities, [of] water facilities, or other facilities owned by that entity and required

for that project, whether installed in connection with the initial construction of the generating or

transmission project or subsequently added to provide additional project capacity.

[€A] (9) "Project entity” means alega or administrative entity created under this chapter
which owns a project and which sells the capacity, services, or other benefits from it.

[€8)] (10) "Public agency" means.

(a) any political subdivision of this state including, but not limited to, cities, towns,

counties, school districts, and special districts of various kinds,

(b) the state [ef-tah] or any department, division, or agency of the state [ef-Utah];

(c) any agency of the United States;

(d) any political subdivision or agency of another state including any interlocal cooperation
or joint powers agency or entity formed under the authority of the law of another state; and

(e) any Indian tribe, band, nation, or other organized group or community which is
recognized as eligible for the special programs and services provided by the United Statesto
Indians because of their status as Indians.

[{9] (11) "State" means a state of the United States and the District of Columbia.

(12) "Utah public agency” means a public agency as defined in Subsection (10)(a) or (b).

Section 2. Section 11-13-4 is amended to read:

11-13-4. Joint exercise of powers, privileges, or authority by public agencies
authorized -- Relationship to the Municipal Cable Television and Public
Telecommunications Services Act.

(1) Any power or powers, privileges or authority exercised or capable of exercise by a
public agency of this state may be exercised and enjoyed jointly with any other public agency of
this state having the power or powers, privileges or authority, and jointly with any public agency
of any other state or of the United States to the extent that the laws of the other state or of the
United States permit such joint exercise or enjoyment. Any agency of the state government when
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acting jointly with any public agency may exercise and enjoy all of the powers, privileges, and
authority conferred by this chapter upon a public agency.

(2) Thischapter may not enlarge or expand the authority of a public agency not authorized
to offer and provide cable television services and public telecommunications services under Title
10, Chapter 18, Municipal Cable Television and Public Telecommunications Services Act, to offer
or provide cable television services and public telecommunications services.

Section 3. Section 11-13-5.5 isrepealed and reenacted to read:

11-13-5.5. Agreement to create separ ate entity.

(1) (a) A Utah public agency may enter into an agreement with one or more public

agencies to create a separate legal or administrative entity to accomplish the purpose of their joint

or cooperative action, including the undertaking and financing of afacility or improvement to

provide the service contemplated by the agreement.

(b) Each entity created under this section is abody politic and corporate and a political

subdivision of the state.
(2) (8) An entity created under this section:
(i) may:

(A) adopt, amend, and repeal rules, bylaws, regulations, policies, and procedures for the

regulation of its affairs and the conduct of its business;
(B) sue and be sued;
(C) have an official seal and ater that seal at will;
(D) make and execute contracts and other instruments necessary or convenient for the

performance of its duties and the exercise of its powers and functions;

(E) acquire by purchase, eminent domain, or other means facilities, improvements, and red

or personal property necessary or convenient for the purposes contemplated in the agreement

creating the entity;

(F)_directly or by contract with another:

(1) _construct, operate, maintain, and repair facilities and improvements; and

(1) _provide the services contemplated in the agreement creating the entity;

(G) borrow money, incur indebtedness, and issue revenue bonds, notes, or other

obligations and secure their payment by a pledge, assignment, or other conveyance of al or any

portion of the revenues and receipts from the facilities, improvements, or services that the entity
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provides;
(H) offer, issue, and sall warrants, options, or other rights related to the bonds, notes, or

other obligations issued by the entity; and

(1)_sall or contract for the sale of the services, output, product, or benefits provided by it

to:
() _public agenciesinside or outside the state; and

(11) with respect to an excess, any person on terms that the entity considers to be in the best

interest of the public agencies that are parties to the agreement creating the entity; and

(i) _may not levy, assess, or collect ad valorem property taxes.

(b) A pledge, assignment, or other conveyance under Subsection (2)(a)(i)(G) may, to the

extent provided by the documents under which the pledge, assignment, or other conveyanceis

made, rank prior in right to any other obligation except taxes or paymentsin lieu of taxes payable

to the state or its political subdivisions.

(3) (a) Each project entity:
i) shall:
(A) before undertaking the construction of a project, including the construction of facilities

to provide additional project capacity, and as provided in Subsection (3)(b), offer to sell or make
available at least 50% of:
(1) _the generation output of or electric energy produced by the project; or

(1) in the case of construction to provide additional project capacity, the generation output

attributable to or electric energy produced by the additional project capacity;

(B) establish rules and procedures for an offer under Subsection (3)(a)(i)(A) that provide
at least 60 days for each prospective power purchaser to accept the offer beforeit is considered
rejected; and

(i) issubject to Sections 11-13-25 through 11-13-36.

(b) Each project entity shall make each offer under Subsection (3)(a)(i)(A):

(1) under along-term arrangement, including an undivided ownership interest, participation

interest, power sales agreement, or otherwise; and

(i) to power purchasersin Utah that supply electric energy at wholesale or retail.

(c) The generation output or electric energy production available to power purchasersin
Utah shall be at least 5% of the total general output or electric energy production of the project.
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(4) Notwithstanding Section 11-13-17, an agreement establishing a project entity or an
amendment to that agreement may provide that the agreement may continue and the project entity

may remain in existence until the latest to occur of:

(a) 50 years after the date of the agreement or amendment;

(b) five vears after the project entity has fully paid or otherwise discharged all of its
indebtedness;
(c) five years after the entity has abandoned, decommissioned, or conveyed or transferred

al of itsinterest in its facilities and improvements; or

(d) five years after the facilities and improvements of the project entity are no longer useful

in providing the service, output, product, or other benefits of the facilities and improvements, as

determined by the project entity under the contract governing the sale of the service, output,

product, or other benefits.
Section 4. Section 11-13-5.6 is amended to read:
11-13-5.6. Contract by public agenciesto create new entitiesto own sewage and

wastewater facilities -- Powersand duties of new entities -- Validation of previously created
entities.

(1) Itisdeclared that the policy of the state isto assure the health, safety, and welfare of
its citizens, that adequate sewage and wastewater treatment plants and facilities are essential to the
well-being of the citizens of the state and that the acquisition of adequate sewage and wastewater
treatment plants and facilities on aregional basisin accordance with federal law and state and
federal water quality standards and effluent standards in order to provide servicesto public
agenciesis amatter of statewide concern and isin the public interest. It is found and declared that
there is a statewide need to provide for regional sewage and wastewater treatment plants and
facilities, and as amatter of express |legidative determination it is declared that the compelling
need of the state for construction of regional sewage and wastewater treatment plants and facilities
requires the creation of entities under the Interlocal Cooperation Act to own, construct, operate,
and finance sewage and wastewater treatment plants and facilities; and it is the purpose of thislaw
to provide for the accomplishment thereof in the manner provided in this section.

(2) Any two or more public agencies of the state may also agree to create a separate legal
or administrative entity to accomplish and undertake the purpose of owning, acquiring,
constructing, financing, operating, maintaining, and repairing regional sewage and wastewater
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treatment plants and facilities.

(3) A separatelegal or administrative entity created in the manner provided hereinis
considered to be a political subdivision and body politic and corporate of the state with power to
carry out and effectuate its corporate powers, including, but not limited to, the power:

(a) to adopt, amend, and repeal rules, bylaws, and regulations, policies, and procedures for
the regulation of its affairs and the conduct of its business, to sue and be sued in its own name, to
have an official seal and power to ater that seal at will, and to make and execute contracts and all
other instruments necessary or convenient for the performance of its duties and the exercise of its
powers and functions under the Interlocal Cooperation Act;

(b) to own, acquire, construct, operate, maintain, repair, or cause to be constructed,
operated, maintained, and repaired one or more regional sewage and wastewater treatment plants
and facilities, all as shall be set forth in the agreement providing for its creation;

(c) to borrow money, incur indebtedness and issue revenue bonds, notes or other
obligations payable solely from the revenues and receipts derived from all or a portion of the
regional sewage and wastewater treatment plants and facilities which it owns, operates, and
maintains, such bonds, notes, or other obligations to be issued and sold in compliance with the
provisions of Title 11, Chapter 14, Utah Municipal Bond Act;

(d) to enter into agreements with public agencies and other parties and entities to provide
sewage and wastewater treatment services on such terms and conditions as it considersto bein the
best interests of its participants; and

(e) to acquire by purchase or by exercise of the power of eminent domain, any real or
personal property in connection with the acquisition and construction of any sewage and
wastewater treatment plant and al related facilities and rights-of-way which it owns, operates, and
maintains.

(4) The provisions of Sections 11-13-25[;11+-13-26;11+13-2411-13-26,11-13-29;
11-13-3611+13-3111+13-3211+13-3311+-13-34-11+13-35and] through 11-13-36 do not apply
to alegal or administrative entity created for regional sewage and wastewater treatment purposes
under this section.

(5) All proceedings previously had in connection with the creation of any legal or
administrative entity pursuant to this chapter, and all proceedings previously had by any such entity
for the authorization and issuance of bonds of the entity are validated, ratified, and confirmed; and
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these entities are declared to be validly created interlocal cooperation entities under this chapter.
These bonds, whether previously or subsequently issued pursuant to these proceedings, are
validated, ratified, and confirmed and declared to constitute, if previously issued, or when issued,
the valid and legally binding obligations of the entity in accordance with their terms. Nothing in
this section shall be construed to affect or validate any bonds, or the organization of any entity, the
legality of which is being contested at the time this act takes effect.

(6) (& The governing [adtherity] body of each entity created under this section on or after
May 4, 1998, shall, within 30 days of the creation, file awritten notice of the creation with the
State Tax Commission.

(b) Each written notice required under Subsection (6)(a) shall:

(i) be accompanied by:

(A) acopy of the agreement creating the entity; and

(B) amap or plat that delineates a metes and bounds description of the area affected and
evidence that the information has been recorded by the county recorder; and

(if) contain acertification by the governing authority that all necessary legal requirements
relating to the creation have been completed.

Section 5. Section 11-13-5.7 is enacted to read:

11-13-5.7. Energy services agencies.

(1) (a) Two or more Utah public agencies may enter into an agreement with one or more

public agencies defined in Subsection 11-13-3(10)(c) or (d) to create an energy service agency to

accomplish the purposes of their joint and cooperative action with respect to providing energy

services, including providing facilities, services, and improvements necessary or desirable with

respect to the acquisition, generation, transmission, management, and distribution of electric

energy for the use and benefit of the public agencies that enter into the agreement.
(b) (i) An entity created under Section 11-13-5.5 to facilitate the transmission or supply
of electric power may, by resolution adopted by its governing body, €l ect to become an energy

services agency under this section.

(i) _An election under Subsection (1)(b)(i) does not alter, limit, or affect a previously

executed contract, agreement, bond, or other obligation of the entity.

(2) An enerqy services agency created under this section:

(a) isapolitical subdivision of the state;
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(b) isnot aproject entity:;

() isnot subject to Sections 11-13-25 through 11-13-36;

(d) has the powers set forth in Subsection 11-13-5.5(2)(a)(i); and
(€) may:

(i) _own, acquire, and, by itself or by contract with another, construct, operate, and maintain

afacility or improvement for the generation, transmission, and transportation of electric energy or

fuel supplies,
(ii) enter into a contract to obtain a supply of electric power and enerqy and ancillary

services, transmission, and transportation services and supplies of natural gas and fuels;

(iii) enter into a contract with a public agency, investor-owned or cooperative utility, and

others, whether located in or outside the state, for the sale of the services provided by the enerqy

services agency; and

(iv) adopt and implement risk management policies and strategies and enter into

transactions and agreements to manage the risks associated with the purchase and sale of energy

in competitive markets, including forward purchase and sale contracts, hedging, tolling and swap

agreements, and other instruments.
Section 6. Section 11-13-6 is amended to read:
11-13-6. Agreementsfor joint or cooperative action -- Required provisions.
[Any-saeR] (1) Each agreement under Section 11-13-5 shall specify the following:
[€H] (@ itsduration;

[€2)] (b) the precise organization, composition and nature of any separate legal or
administrative entity created [therebytogetherwith] by the agreement, the powers delegated

agenetes] to the entity, the manner in which the entity is to be governed, and the manner in which

the members of its governing body are to be appointed or selected;

[€3}] (C) itspurpose or purposes;

[t4)] (d) the manner of financing the joint or co-operative undertaking and of establishing
and maintaining a budget [therefor] for it;

-10-
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[€5}] (e) the permissible method or methods to be employed in accomplishing the partial
or complete termination of the agreement and for disposing of property upon such partial or
complete termination; and

[€6}] (f) any other necessary and proper matters[+-and].

[ Ae P e O—any ProGuCt-oOtheSe CE-O1eEneE

(2) Each agreement under Section 11-13-5 that creates a separate legal or administrative

entity shall require that Utah public agencies that are parties to the agreement have the right to

appoint or select members of the entity's governing body with a majority of the voting power.
Section 7. Section 11-13-7 isamended to read:
11-13-7. Agreement not establishing separ ate legal entity -- Additional provisions

required.
[trtheeventthatthe] If an agreement under Section 11-13-5 does not establish a separate
legal or administrative entity to conduct the joint or cooperative undertaking, the agreement shall,

in addition to the items specified in Section 11-13-6, [eontairrthefoHowtng] provide for:
(1) [Provisionfor] the joint or cooperative undertaking to be administered by:

(@) an administrator; or

the-case-of-ajothtbeoard], with representation from public agencies [party| that are parties to the
agreement [shah-berepresentect]; and
(2) [Fhe] the manner of acquiring, holding, and disposing of real and personal property

used in the joint or cooperative undertaking.

Section 8. Section 11-13-8 is amended to read:

11-13-8. Agreement does not relieve public agency of legal obligation or
responsibility.

[Ne] (1) Except as provided in Subsection (2), an agreement made [pursdantto-thisact
shat| under this chapter does not relieve [any] a public agency of [ary] an obligation or

responsibility imposed upon it by law [exeeptthat-to-the-extent-of-actual-ane-timely
thereof].
(2) If an obligation or responsibility of a public agency is actually and timely performed

-11-
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by ajoint board or [ether] legal or administrative entity created by an agreement made [heretnder;
saidl] under this chapter, that performance may be offered in satisfaction of the obligation or

responsibility.

Section 9. Section 11-13-11 is amended to read:

11-13-11. Agreements between public agencies of state and agencies of other states
or United States-- Status -- Rights of state in actionsinvolving agreements.

In [the-eventthat] any case or controversy involving the performance or interpretation of
or the liability under an agreement entered into [pursdantto] under this [aet+s] chapter between

or among one or more public agencies of this state and one or more public agencies of another

the public agencies [party-thereto] that are parties to the agreement shall be real partiesin interest
and the state may maintain an action to recoup or otherwise make itself whole for any damages or

liabilities which it may incur by reason of being joined as a party [theretn] to the case or
controversy. Such action shall be maintainable against any public agency or agencies whose
default, failure [er-perfermanee] to perform, or other conduct caused or contributed to the incurring
of damage or liability by the state.

Section 10. Section 11-13-14 is amended to read:

11-13-14. Contracts between public agencies or with legal or administrative entities
to perform governmental services, activities, or undertakings-- Facilities and improvements.
(1) Any one or more public agencies may contract with each other or with alegal or
administrative entity created pursuant to this chapter to perform any governmental service, activity,
or undertaking which each public agency entering into the contract is authorized by law to perform,
provided that the contract shall be authorized by the governing body of each party to the contract.
The contract shall set forth fully the purposes, powers, rights, objectives, and responsibilities of
the contracting parties. In order to perform such service, activity, or undertaking, a public agency
maly create, construct, or otherwise acquire facilities or improvements in excess of those required

to meet the needs and requirements of the parties to the contract.

(2) A lega or administrative entity created by agreement under this chapter may create,
construct, or otherwise acquire facilities or improvements to render [serviee] services in excess of
those required to meet the needs or requirements of the public agencies [party-to-the-agreement]

-12 -
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that are members of the entity if[~&)] it is determined by the public agencies to be necessary to
accomplish the purposes and realize the benefits set forth in Section 11-13-2[+-aneHb)-any-exeess

Section 11. Section 11-13-17 is amended to read:
11-13-17. Contracts-- Term -- Resolutions of governing bodiesto authorize.
[Any-contract] Except as provided in Subsection 11-13-5.5(4), each agreement entered into

[herednder] under this chapter shall extend for aterm of not to exceed [fifty] 50 years and shall
be authorized by resolutions adopted by the respective governing bodies.
Section 12. Section 11-13-18 is amended to read:

11-13-18. Control and operation of joint facility or improvement provided by

contract.

Any facility or improvement jointly owned or jointly operated by any two or more public
agencies or acquired or constructed pursuant to an agreement under this act may be operated by
any one or more of the interested public agencies designated for the purpose or may be operated
by ajoint board or commission or alegal or administrative entity created for the purpose or
through an agreement by alegal or administrative entity and a public agency receiving service [of]
or other benefits from such entity or may be controlled and operated in some other manner, all as
may be provided by appropriate contract. Payment for the cost of such operation shall be made as
provided in any such contract.

Section 13. Section 11-13-26 is amended to read:

11-13-26. Liability for sales and usetaxes.

(1) Notwithstanding the provisions of Section 59-12-104, a project entity created under
this chapter is subject to state sales and use taxes. The sales and use taxes shall be paid, collected,
and distributed in accordance with the provisions of law relative to the payment, collection, and
distribution of sales and use taxes, including prepayment as provided in Title 63, Chapter 51,
Resource Development. Project entities are authorized to make payments or prepayments of sales

and use taxes, as provided in Title 63, Chapter 51, from the proceeds of revenue bonds issued
pursuant to Section 11-13-19 or other revenues of the project entity.
(2) For purposes of calculating the gross receipts tax imposed on a project entity under

Title 59, Chapter 8, Gross Receipts Tax on Certain Corporations Not Required to Pay Corporate

-13-
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Franchise or Income Tax Act:

(a)_gross receipts do not include gross receipts from the sale of any goods or servicesto

the extent that a gross receipts tax was imposed on a prior sale of the same goods or services; and

(b) the gross receipts tax shall be calculated as though the project entity were a taxpayer

with respect to its gross receipts from the sale of electricity produced by additional project capacity

and as a separate, independent taxpayer with respect to all of its other gross receipts.
Section 14. Section 11-13-27 is amended to read:
11-13-27. Hearing -- Certificate of public convenience and necessity -- Effective date.
@ [# L

with the construction of any electrical generating plant or transmission line,_each legal or

| Before proceeding

administrative entity created under this chapter shall first obtain from the public service

commission a certificate, after hearing, that public convenience and necessity requires such
construction and in addition that such construction will in no way impair the public convenience
and necessity of electrical consumers of the state [ef-UJtah] at the present time or in the future.
(2) This section [shattbecome-effective] takes effect for all projectsinitiated after [the]
its effective date [hereof;-ant-shalt] but does not apply to [these]:
(a) aproject for which feasibility studies wereinitiated prior to [said] the effective date];

prior-toApri-21,-1987and];

(b) any additional project capacity; or

(c) transmission lines required [ane-tsed-sotety] for the delivery of eectricity from [sueh
ageneratingprofect] a project described in Subsection (2)(a) or additional project capacity within
the corridor of atransmission line, with reasonable deviation, of [sdeh] a generating project

producing as of April 21, 1987.

Section 15. Repealer.

This act repeals:

Section 11-13-9, Approval of agreements by authorized attorney.

Section 11-13-12, Agreementsfor servicesor facilitiesunder control of state officer
or agency -- Approval by authorized attorney.
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L egislative Review Note
asof 11-21-01 2:46 PM

A limited legal review of thislegidlation raises no obvious constitutional or statutory concerns.

Office of L egidative Research and General Counsel

Committee Note

The Public Utilities and Technology Interim Committee recommended this bill.
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