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LEGISLATIVE GENERAL COUNSEL S.B. 102
€, Approved for Filing: K.M. Woodwell €. 4th Sub. (Buff)
¢, 03-06-0211:31AM ¢,

Representative Eli H. Anderson proposes the following substitute bill:

BID REQUIREMENTSON COUNTY OR

MUNICIPAL CONSTRUCTION PROJECTS

2002 GENERAL SESSION
STATE OF UTAH
Sponsor: Howard A. Stephenson

This act modifiesthe Utah Municipal Code, the County Code, the State System of Public
Education Code, the Transportation Code, and the Special Districts Codeto requirethat
government entities bid out certain construction projects. The act defines which types of
improvements and construction projects must be bid and providesfor attorney'sfeesin a
civil suit for violation of the bidding requirements. The act providesfor inflation indexing
of bid limits.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

10-7-20, as last amended by Chapter 365, Laws of Utah 1999

53A-20-101, aslast amended by Chapters 86 and 123, Laws of Utah 2000

72-6-109, as renumbered and amended by Chapter 270, Laws of Utah 1998
ENACTS:

17-50-321, Utah Code Annotated 1953

17A-1-901, Utah Code Annotated 1953
REPEALS:

17A-2-531, aslast amended by Chapters 86 and 254, Laws of Utah 2000

17A-2-723, aslast amended by Chapters 86 and 254, Laws of Utah 2000
Be it enacted by the Legidature of the state of Utah:

Section 1. Section 10-7-20 is amended to read:

10-7-20. Definition -- Necessity for contract -- Call for bids -- Acceptance or reg ection
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-- Retainage -- Attorney'sfees.

(1) Asusedin this section[;theterm]:

(a) "base amount" means the bid limit amount for a building improvement or a public
works project stated in Subsection (2)(b);

(b) "building improvement” means constructing or repairing any building or structure,

except for improvements at international airports financed by non-Utah based tax dollars;

(c) "Consumer Price Index" means the Consumer Price Index for All Urban Consumers
as published by the Bureau of Labor Statistics of the U.S. Department of Labor:;
(d) "CPI%" means the lesser of 3% or the actual total percent change in the Consumer

Price Index during the calendar year immediately preceding the year in which the bid limit is
calculated:;
(e) "emergency repairs' means any work which must be undertaken on an expedited basis

in order to prevent imminent damage to or loss of public or private property or to remedy a

condition that poses an immediate physical danger or to reduce a substantial, imminent risk of

interruption of an essential public service;

(f) "lowest responsive responsible bidder" means any prime contractor who:

[€&] (i) hasbid in compliance with the invitation to bid and within the requirements of the
plans and specifications for a construction project;

[{b] (ii) isthelow bidder;

[€e)] (iii) hasfurnished abid bond or equivalent in money as a condition to the award of
a prime contract; and

[€eh] (iv) furnishesapayment and performance bond as required by law[-];_and

(g) "public works project" means constructing any park or recreation facility, pipeline,

culvert, dam, canal, or other system for water, sewer, storm water, or flood control, except for:

(i) the replacement or repair of existing infrastructure on private property:;

(ii)_any construction commenced before June 1, 2002; and

(iii) improvements at international airports financed by non-Utah based tax dollars.

(2) () Whenever the board of commissioners or city council of any city or the board of
trustees of any town contemplates making any new [+tmprovermenttobe] building improvement

or public works project paid for [ett-of-the-genera-fundsof| by the city or town, the governing
body shall cause plans and specifications for, and an estimate of the cost of, the improvement or
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project to be made.

(b) If the estimated cost of the building improvement is less than [$25;600;] $40,000, as
adjusted for inflation in accordance with Subsection (6), or the estimated cost of the public works
project isless than $125,000, as adjusted for inflation in accordance with Subsection (6), the city

or town may make the improvement or project without calling for bids for making the same.

(c) (i) If the estimated cost of the proposed building improvement exceeds [$25;006;]
$40,000, as adjusted for inflation in accordance with Subsection (6), or the estimated cost of the
public works project exceeds $125,000, as adjusted for inflation in accordance with Subsection

(6), the city or town shall, if it determines to make the improvement or project, do so by contract
let to the lowest responsive responsible bidder after publication of notice at least twicein a
newspaper published or of general circulation in that city or town at least five days prior to the
opening of bids.

(i) If thereisno newspaper published or of general circulation in the city or town, the
notice shall be posted at least five days prior to the opening of bidsin at least five public places
in the city or town. The notice shall remain posted for at |east three days.

(d) If the cost of acontemplated building improvement exceeds the sum of [$25;006;]
$40,000, as adjusted for inflation in accordance with Subsection (6), or the estimated cost of the
public works project exceeds $125,000, as adjusted for inflation in accordance with Subsection

(6), the same shall not be so divided as to permit the making of such improvement or project in
several parts, except by contract.

(e) (i) The governing body has the right to reject any or all bids presented, and all notices
calling for bids shall so state.

(i) If al bids are rejected and the governing body decides to make the improvement or
project, it shall advertise anew in the same manner as before.

(iii) If after twice advertising as provided in this section, no bid isreceived that is
satisfactory, the governing body may proceed under its own direction to make the improvement

or project.
(f) Emergency repairs are not subject to the reguirements of this Subsection (2).

(3) If any payment on a contract with a private person, firm, or corporation is retained or
withheld, it shall be retained or withheld and rel eased as provided in Section 13-8-5.
(4) (@) Citiesand towns are not required to call for bids or let contracts for the conduct or
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management of any of the departments, business, or property of the city or town[5].
(b) Cities and towns are not required to call for bids or let contracts for lowering or

repairing water mains or sewers, making connections with water mains or sewers, or for grading,
repairing, or maintaining streets, sidewalks, bridges, culverts, or conduitsin any city or town if the
estimated cost of the work is less than $125,000, as adjusted for inflation in accordance with
Subsection (6).

[tB)] () Work excluded under this Subsection (4) shall comply with Section 72-6-108 as
applicable.

(5) Inacivil action to enforce the provisions of this section against a municipality, the

court may award attorney's fees and costs to the prevailing party.
(6) The bid limit amounts listed in Subsection (2) shall be annually adjusted for inflation
by multiplying the base amount by the CPI% and adding that amount to the bid limit amount

caculated for the previous year.
Section 2. Section 17-50-321 is enacted to read:
17-50-321. Definition -- Necessity for contract -- Call for bids -- Acceptance or

regection -- Retainage -- Attorney's fees.

(1) Asusedin this section:

(a) "base amount" means the bid limit amount for a building improvement or a public
works project stated in Subsection (2)(b);

(b) "building improvement” means constructing or repairing any building or structure,

except for improvements at international airports financed by non-Utah based tax dollars;

(c) "Consumer Price Index" means the Consumer Price Index for All Urban Consumers
as published by the Bureau of Labor Statistics of the U.S. Department of Labor:;
(d) "CPI%" means the lesser of 3% or the actual total percent change in the Consumer

Price Index during the calendar year immediately preceding the year in which the bid limit is
calcul ated:;
(e) "emergency repairs' means any work which must be undertaken on an expedited basis

in order to prevent imminent damage to or loss of public or private property or to remedy a

condition that poses an immediate physical danger or to reduce a substantial, imminent risk of

interruption of an essential public service;

(f) "lowest responsive responsible bidder" means any prime contractor who:
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(i) _has bid in compliance with the invitation to bid and within the requirements of the plans

and specifications for a construction project;
(ii) isthelow bidder;
(iii) has furnished a bid bond or eguivalent in money as a condition to the award of aprime

contract; and

(iv) furnishes a payment and performance bond as required by law; and

(0) "public works project" means constructing any park or recreational facility, pipeline,

culvert, dam, canal, or other system for water, sewer, storm water, or flood control, except for:

(i) the replacement or repair of existing infrastructure on private property:;

(ii)_any construction commenced before June 1, 2002; and

(iii) improvements at international airports financed by non-Utah based tax dollars.

(2) (a) Whenever the governing body of any county contemplates making any new building

improvement or public works project paid for by the county, the governing body shall cause plans

and specifications for, and an estimate of the cost of, the improvement or project to be made.

(b) If the estimated cost of the building improvement is |ess than $40,000, as adjusted for
inflation in accordance with Subsection (6), or the estimated cost of the public works project isless
than $125,000, as adjusted for inflation in accordance with Subsection (6), the county may make
the improvement or project without calling for bids for making the same.

() (i) If the estimated cost of the proposed building improvement exceeds $40,000, as
adjusted for inflation in accordance with Subsection (6), or the estimated cost of the public works
project exceeds $125,000, as adjusted for inflation in accordance with Subsection (6), the county

shall, if it determines to make the improvement or project, do so by contract let to the lowest

responsive responsible bidder after publication of notice at least twice in a newspaper published

or of general circulation in that county at least five days prior to the opening of bids.

(ii)_If thereis no newspaper published or of general circulation in the county, the notice

shall be posted at |east five days prior to the opening of bidsin at |east five public placesin the

county. The notice shall remain posted for at |east three days.

(d) If the cost of a contemplated building improvement exceeds the sum of $40,000, as
adjusted for inflation in accordance with Subsection (6), or the estimated cost of the public works
project exceeds $125,000, as adjusted for inflation in accordance with Subsection (6), the same

shall not be so divided as to permit the making of such improvement in several parts, except by
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contract.

(e) (i) The governing body has the right to reject any or all bids presented, and all notices
calling for bids shall so state.

(ii) If al bids are rejected and the governing body decides to make the improvement or

project, it shall advertise anew in the same manner as before.

(iii) If after twice advertising as provided in this section, no bid isreceived that is

satisfactory, the governing body may proceed under its own direction to make the improvement

or project.
(f) _Emergency repairs are not subject to the requirements of this Subsection (2).

(3)_If any payment on a contract with a private person, firm, or corporation is retained or
withheld, it shall be retained or withheld and released as provided in Section 13-8-5.
(4) (2) Counties are not required to call for bids or let contracts for the conduct or

management of any of the departments, business, or property of the county.

(b) Counties are not required to call for bids or let contracts for lowering or repairing water

mains or sewers, making connections with water mains or sewers, or for grading, repairing, or

maintaining streets, sidewalks, bridges, culverts, or conduits in any county if the estimated cost of
the work is less than $125,000, as adjusted for inflation in accordance with Subsection (6).
(c) Work excluded under this Subsection (4) shall comply with Section 72-6-108 as

applicable.
(5) Inacivil action to enforce the provisions of this section against a county, the court may

award attorney's fees and costs to the prevailing party.
(6) Thebid limit amounts listed in Subsection (2) shall be annually adjusted for inflation
by multiplying the base amount by the CPI% and adding that amount to the bid [imit amount

calculated for the previous year.
Section 3. Section 17A-1-901 is enacted to read:
Part 9. Call for Bids

17A-1-901. Necessity for contract -- Call for bids-- Acceptance or rejection --

Retainage -- Attorney'sfees.

(1) Asusedin this section:

(a) "base amount" means the bid limit amount for a building improvement or a public
works project stated in Subsection (2)(b);
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(b) "building improvement" means constructing or repairing any building or structure,

except for improvements at international airports financed by non-Utah based tax dollars;

(c) "Consumer Price Index" means the Consumer Price Index for All Urban Consumers
as published by the Bureau of Labor Statistics of the U.S. Department of Labor:;
(d) "CPI%" means the lesser of 3% or the actual total percent change in the Consumer

Price Index during the calendar year immediately preceding the year in which the bid limit is
calcul ated:;
(e) "emergency repairs' means any work which must be undertaken on an expedited basis

in order to prevent imminent damage to or loss of public or private property or to remedy a

condition that poses an immediate physical danger or to reduce a substantial, imminent risk of

interruption of an essential public service;

(f) "lowest responsive responsible bidder" means any prime contractor who:

(i) _has bid in compliance with the invitation to bid and within the requirements of the plans

and specifications for a construction project;
(ii) isthelow bidder;
(iii) has furnished a bid bond or eguivalent in money as a condition to the award of aprime

contract; and

(iv) furnishes a payment and performance bond as required by law; and

(0) "public works project" means constructing any park or recreational facility, pipeline,

culvert, dam, canal, or other system for water, sewer, storm water, or flood control, except for:

(i) the replacement or repair of existing infrastructure on private property:;

(ii)_any construction commenced before June 1, 2002; and

(iii) improvements at international airports financed by non-Utah based tax dollars.

(2) (a) Whenever the governing body of any special district governed by thistitle

contemplates making any new building improvement or public works project paid for by the

special district, the governing body shall cause plans and specifications for, and an estimate of the

cost of, the improvement or project to be made.

(b) If the estimated cost of the building improvement is |ess than $40,000, as adjusted for
inflation in accordance with Subsection (6), or the estimated cost of the public works project is less
than $125,000, as adjusted for inflation in accordance with Subsection (6), the special district may
make the improvement or project without calling for bids for making the same.
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() (i) If the estimated cost of the proposed building improvement exceeds $40,000, as
adjusted for inflation in accordance with Subsection (6), or the estimated cost of the public works
project exceeds $125,000, as adjusted for inflation in accordance with Subsection (6), the special
district shall, if it determines to make the improvement or project, do so by contract let to the

lowest responsive responsible bidder after publication of notice at least twice in a newspaper

published or of general circulation in the boundaries of that special district at least five days prior

to the opening of bids.

(ii) If thereis no newspaper published of genera circulation in the special district, the

notice shall be posted at least five days prior to the opening of bidsin at least five public places
in the special district. The notice shall remain posted for at least three days.

(d) If the cost of a contemplated building improvement exceeds the sum of $40,000, as
adjusted for inflation in accordance with Subsection (6), or the estimated cost of the public works
project exceeds $125,000, as adjusted for inflation in accordance with Subsection (6), the same

shall not be so divided as to permit the making of such improvement or project in several parts,

except by contract.

(e) (i) The governing body has the right to reject any or all bids presented, and all notices
calling for bids shall so state.
(ii) If al bids are rejected and the governing body decides to make the improvement or

project, it shall advertise anew in the same manner as before.

(iii) If after twice advertising as provided in this section, no bid isreceived that is

satisfactory, the governing body may proceed under its own direction to make the improvement

or project.
(f) _Emergency repairs are not subject to the requirements of this Subsection (2).

(3)_If any payment on a contract with a private person, firm, or corporation is retained or
withheld, it shall be retained or withheld and released as provided in Section 13-8-5.
(4) (2) Special districts are not required to call for bids or let contracts for the conduct or

management of any of the departments, business, or property of the special district.

(b) Special districts are not required to call for bids or let contracts for lowering or

repairing water mains or sewers, making connections with water mains or sewers, or for grading,

repairing, or maintaining streets, sidewalks, bridges, culverts, or conduitsin any special district
if the estimated cost of the work isless than $125,000, as adjusted for inflation in accordance with
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Subsection (6).

(5) Inacivil action to enforce the provisions of this section against a specia district, the

court may award attorney's fees and costs to the prevailing party.
(6) Thebid limit amounts listed in Subsection (2) shall be annually adjusted for inflation
by multiplying the base amount by the CPI% and adding that amount to the bid [imit amount

calculated for the previous year.
Section 4. Section 53A-20-101 is amended to read:

53A-20-101. Construction and alteration of schools and plants -- Advertising for bids

-- Payment and performance bonds -- Contracts -- Bidding limitations on local school boards
-- Interest of local school board members.

(1) Asusedin thissection, the word "sealed" does not preclude acceptance of
electronically sealed and submitted bids or proposals in addition to bids or proposals manually
sealed and submitted.

(2) (@) Prior to the construction of any school or the alteration of any existing school plant,
if the total estimated accumulative building project cost exceeds $80,000, alocal school board
shall advertise for bids on the project at least ten days before the bid due date.

(b) The board shall have the advertisement published in a newspaper having genera
circulation throughout the state and in appropriate construction trade publications that offer free
listings.

(c) A similar advertisement isrequired in a newspaper published or having general
circulation in any city or county that would be affected by the proposed project.

(d) The advertisement shall:

(i) require sealed proposals for the building project in accordance with plans and
specifications furnished by the local school board;

(i) state where and when the proposals will be opened and shall reserve the right of the
board to reject any and all proposals; and

(iii) require acertified check or bid bond of not less than 5% of the bid to accompany the
bid.

(3) (&) The board shall meet at the time and place specified in the advertisement and
publicly open and read all received proposals.

(b) If satisfactory bids are received, the board shall award the contract to the lowest
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responsible bidder.

(c) If none of the proposals are satisfactory, all shall be rejected.

(d) The board shall again advertise in the manner provided in this section.

(e) If, after advertising a second time no satisfactory bid is received, the board may proceed
under its own direction with the required project.

(4) (@) The check or bond required under Subsection (2)(d) shall be drawn in favor of the
local school board.

(b) If the successful bidder fails or refuses to enter into the contract and furnish the
additional bonds required under this section, then the bidder's check or bond is forfeited to the
district.

(5) A local school board shall require payment and performance bonds of the successful
bidder as required in Section 63-56-38.

(6) (&) A local school board may require in the proposed contract that at least 10% of the
contract price be withheld until the project is completed and accepted by the board.

(b) If money iswithheld, the board shall placeit in an interest bearing account, and the
interest accrues for the benefit of the contractor and subcontractors.

(c) Thismoney shall be paid upon completion of the project and acceptance by the board.

(7) (& A loca school board may not bid on projects within the district if the total
accumul ative estimated cost exceeds $80,000.

(b) The board may useits resources if no satisfactory bids are received under this section.

(8) If thelocal school board determines in accordance with Section 63-56-36 to use a
construction manager/general contractor as its method of construction contracting management on
projects where the total estimated accumulative cost exceeds $80,000, it shall select the
construction manager/general contractor using one of the source selection methods provided for
in Sections 63-56-20 through 63-56-36.

(9) A local school board member may not have adirect or indirect financial interest in the
construction project contract.

(10) In acivil action to enforce the provisions of this section against a school board, the

court shall award attorney's fees and costs to the prevailing party.
Section 5. Section 72-6-109 is amended to read:
72-6-109. ClassB and C roads-- Construction and maintenance -- Definitions --

-10-
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Estimates lower than bids -- Accountability.
(1) Asusedin thissection and Section 72-6-108:
(8 "Bid limit" means [$166,000] $125,000, as adjusted for inflation in accordance with

Subsection (4).
(b) (i) "Construction” means the work that would apply to:

(A) any new roadbed either by addition to existing systems or relocation;

(B) resurfacing of existing roadways with more than two inches of bituminous pavement;
or

(C) new structures or replacement of existing structures, except the replacement of
drainage culverts.

(if) "Construction" does not include maintenance, emergency repairs, or the installation
of traffic control devices as described in Section 41-6-20.

(c) "Consumer Price Index" means the Consumer Price Index for All Urban Consumers
as published by the Bureau of Labor Statistics of the U.S. Department of Labor.

(d) "CPI%" means the lesser of 3% or the actual total percent change in the Consumer

Price Index during the calendar year immediately preceding the year in which the bid limit is
calcul ated.
[fe)] (e) "Improvement project” means construction and maintenance as defined in this

section except for that maintenance excluded under Subsection (2).

[teh] (f) "Maintenance" means the keeping of aroad facility in a safe and usable condition
to which it was constructed or improved, and includes:

(i) thereworking of an existing surface by the application of up to and including two
inches of bituminous pavement;

(ii) theinstallation or replacement of guardrails, seal coats, and culverts;

(iii) the grading or widening of an existing unpaved road or flattening of shoulders or side
slopes to meet current width and safety standards; and

(iv) horizontal or vertical alignment changes necessary to bring an existing road in
compliance with current safety standards.

[€e)] () "Project” means the performance of aclearly identifiable group of associated road
construction activities or the same type of maintenance process, where the construction or
maintenance is performed on any one class B or C road, within a half-mile proximity and occurs

-11-
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336  within the same calendar year.

337 (2) Thefollowing types of maintenance work are not subject to the contract or bid limit
338 requirementsof this section:

339 (a) therepair of lessthan the entire surface by crack sealing or patching; and

340 (b) road repairsincidental to the installation, replacement, or repair of water mains, sewers,
341 drainage pipes, culverts, or curbs and gutters.

342 (3) (a) (i) If the estimates of aqualified engineer referred to in Section 72-6-108 are

343  substantially lower than any responsible bid received or in the event no bids are received, the

344 county or municipality may perform the work by force account.

345 (ii) In no event shall "substantialy lower" mean estimates that are less than 10% below
346  thelowest responsible bid.

347 (b) If acounty or municipality performs an improvement project by force account, it shall:
348 (i) provide an accounting of the costs and expenditures of the improvement including

349 material, labor, and direct equipment costs to be calculated using the Cost Reference Guide for
350 Construction Equipment by Dataquest Inc.;

351 (i) disclose the costs and expenditures to any person upon request and allow the person
352 to make acopy and pay for the actual cost of the copy; and

353 (iii) perform the work using the same specifications and standards that would apply to a
354  private contractor.

355 (4) The amount of the bid limit under Subsection (1)(a) shall be annually adjusted for
356 inflation by multiplying the bid limit amount as cal culated for the previous year by the CPI% and

357 adding that amount to the bid limit amount calculated for the previous year.

358 Section 6. Repealer.

359 This act repeals:

360 Section 17A-2-531, Bidsfor construction -- Contracts -- Payment and performance
361 bonds-- Retainage.

362 Section 17A-2-723, Construction -- Notice -- Awar ding contracts-- Contractor's
363 bonds.
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