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INDUSTRIAL ELECTRIC INFRASTRUCTURE

ACT

2002 FOURTH SPECIAL SESSION
STATE OF UTAH

Sponsor: CurtisS. Bramble
John L. Valentine Ed P. Mayne

Thisact modifiesthe Public Utilitiestitleto enact the Industrial Electric Infrastructure Act
including the definition of terms. The act establisheswhat isa covered expense of an
electrical corporation for new industrial electric infrastructure and how customer s become
eligibleto participatein infrastructure agreements. The act providestherequirementsfor
infrastructure agreements. Theact providesthat covered expenseswill be recovered by the
electrical corporation from its customersin Utah. Theact providesfor the accounting
treatment of covered expenses. Thisact providesdirection regarding how recovery of
covered expenses are to be apportioned amongst customers should an eligible customer fail
to pay amounts owed under an infrastructure agreement. The act has an immediate effective
date.
This act affects sections of Utah Code Annotated 1953 as follows:
ENACTS:

54-16-101, Utah Code Annotated 1953

54-16-102, Utah Code Annotated 1953

54-16-201, Utah Code Annotated 1953

54-16-202, Utah Code Annotated 1953

54-16-203, Utah Code Annotated 1953

54-16-301, Utah Code Annotated 1953

54-16-302, Utah Code Annotated 1953
Be it enacted by the Legidature of the state of Utah:

Section 1. Section 54-16-101 is enacted to read:
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28 CHAPTER 15. INDUSTRIAL ELECTRIC INFRASTRUCTURE ACT

29 Part 1. General Provisions

30 54-16-101. Title.

31 This chapter is known as the "Industrial Electric Infrastructure Act.”

32 Section 2. Section 54-16-102 is enacted to read:

33 54-16-102. Definitions.

34 Asused in this chapter:

35 (1) "Covered expense" means an expense classified as a covered expense in accordance
36  with Section 54-16-201.

37 (2) "Eligible customer" means a person that is an eligible customer under Section

38 54-16-202.

39 (3) "Expense’ means an expense incurred by an electrical corporation in connection with

40 new industrial electric infrastructure, including:

41 (a) design and engineering;

42 (b) acquisition of rights-of-way:;

43 (c) purchase of new industrial electric infrastructure;

44 (d) construction of new industrial electric infrastructure;

45 (e) capital overhead charges, such aslabor and other charges, that:

46 (i) have been identified as capital; and

47 (ii) are general in nature and not directly related to the new industrial electric

48  infrastructure; and

49 (f) an expense similar to an expense listed in Subsections (3)(a) through (€).

50 (4) "Infrastructure agreement” means an agreement that:

51 (a) isreguired by Section 54-16-201; and

52 (b) complies with Subsections 54-16-203(1) through (3).

53 (5) () "New industrial electric infrastructure” means afacility or equipment that is:
54 (i) constructed, expanded, installed, or upgraded:

55 (A) under an infrastructure agreement; and

56 (B) after the day on which the infrastructure agreement is executed; and

57 (ii) reasonably necessary or appropriate to provide electric service to a new industrial
58 facility.
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(b) "New industrial electric infrastructure” includes any of the following that meet the
conditions listed in Subsection (5)(a):

(i) the construction, expansion, or upgrading of:

(A) an electric substation;

(B) an electric transformer;

(C) aswitching gear;
(D) afacility related to afacility described in Subsections (5)(b)(i)(A) through (C): or
(E) from an electric substation to a new industrial facility:

(1) atransmission or distribution line;

(1) _atransmission or distribution pole: or
(111)_afacility related to afacility described in Subsections (5)(b)(i)(E)(1) or (11); or
(ii) any necessary or appropriate upgrading of an electric line or facility affected by the

construction, expansion, installation, or upgrading of other industrial electric infrastructure.

(6) "New industrial facility" means one or more buildings, machinery, equipment, or other
facilities that:
(a)_in the aggregate will be used:

(i) in amanufacturing process within the state; or

(ii) for activities related to the manufacturing process described in Subsection (6)(a)(i); and

(b) the construction or acquisition of which will require capital investment by the eligible

customer:
(i) after the day on which a statement of eligibility is filed under Section 54-16-202; and
(ii) in an amount equal to or in excess of the capital costs required by Subsection
54-16-202(2).
Section 3. Section 54-16-201 is enacted to read:
Part 2. Determining Covered Expenses

54-16-201. Classifying an expense as a covered expense.
For purposes of this chapter, an electrical corporation may classify an expense incurred by

the electrical corporation as a covered expenseif:

(1) prior to the expense being incurred:

(a) the electrical corporation executes:
(i) _an infrastructure agreement that complies with Subsections 54-16-203(1) through (3);
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and
(ii) acontract for electric services as provided in Subsection 54-16-203(4); and

(b) the dligible customer has secured financing for the construction of the new industrial
facility; and
(2) the expenseis:

(a) reasonable; and

(b) directly related to the new industrial electric infrastructure specified in the
infrastructure agreement required by Subsection (1)(a).

Section 4. Section 54-16-202 is enacted to read:

54-16-202. Eligible customer.

(1) A person becomes an eligible customer:

(a) 15 days after the day on which the person files with the commission a statement of

digibility that complies with Subsection (2) if no request for findingsisfiled in accordance with
Subsection (3); or

(b) the day on which the commission makes afinding in accordance with Subsection (3)

that the person is an eligible customer if:

(i) the person files with the commission a statement of eligibility that complies with
Subsection (2); and

(ii) arequest for findings on the statement of eligibility isfiled in accordance with
Subsection (3).

(2) A statement of eligibility filed under this section shall certify that:

(a) the person filing the statement is a customer of the electrical corporation on the day on
which the statement of eligibility isfiled:;

(b) the person filing the statement of eligibility reasonably believes that within five years

from the day on which the statement of eligibility is filed the person will begin operating a new
industrial facility:
(i) that reguires new industrial e ectric infrastructure;

(ii) operation of which will require peak € ectric loads that exceed the person's peak

e ectric loads during the calendar year in which the person files the statement of eliqgibility by at
least 50 megawatts;
(iii) for which during the five year period beginning on the day on which the person files
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the statement of eligibility the person will have capital costs that equal or exceed $50,000,000; and
(iv) operation of which will require the creation or retention of at |east 500 jobs:
(A) within the state; and
(B) that are:
(1) related to the operation of the new industrial facility;
(1) full-time positions; and

(111)_anticipated to be filled for not less than one year; and

(c) the person filing the statement of diqibility reasonably believes that the new industrial
electric infrastructure described in Subsection (2)(b)(i):
(i) will have a cost to the electrical corporation equal to or in excess of $20,000,000; and

(ii) but for the operation of the new industrial facility:
(A) would not be built by the electrical corporation; or
(B) would be built by the electrical corporation at atime that would unreasonably delay

the construction or operation of the new industrial facility.

(3) (a) Within 15 days of the day on which a person files a statement of eligibility under

this section, a person may file arequest for findings by the commission if that person believes that

thereis clear and convincing evidence that:

(i) the person filing the statement of dligibility is not a customer of the el ectrical

corporation on the day on which the statement of dligibility isfiled; or

(ii) one or more of the reasonable beliefs included in the statement of dligibility is not

supportable.
(b) If arequest for findingsisfiled in accordance with Subsection (3)(a), the commission

shall:

(i) issue an order stating the commission's findings no later than 45 days from the day on

which the statement of eligibility isfiled with the commission; and

(ii) find that the person is an dligible customer unless the commission finds that thereis

clear and convincing evidence that:

(A) the person filing the statement of dligibility is not a customer of the el ectrical

corporation on the day on which the statement of dligibility isfiled; or

(B) one or more of the reasonable beliefs included in the statement of dligibility is not
supportable.
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Section 5. Section 54-16-203 is enacted to read:

54-16-203. Infrastructure agreement -- Electric services agr eement.

(1) Aninfrastructure agreement required by Section 54-16-201 shall:

(a) specify the new industrial facility that requires new industrial electric infrastructure;

(b) specify the new industrial electric infrastructure that under the infrastructure agreement

the electrical corporation will provide the new industrial facility:;

(c) subject to Subsection (2), state the amount the eligible customer shall pay the electrical

corporation for the portion of the new industrial electric infrastructure that is attributable to e ectric

services to be provided to the new industrial facility;

(d) subject to Subsection (3), state the time period during which the eligible customer is

required to pay the amount described in Subsection (1)(c); and

(e) be subject to approval by the commission in accordance with this title.

(2) The amount an eligible customer is required to pay under Subsection (1)(c) may not

be less than an amount calculated by:

(a)_estimating as of the day on which the infrastructure agreement is executed the covered

expenses that the e ectrical corporation will incur for the new industrial € ectric infrastructure; and

(b) determining the portion of the covered expenses estimated under Subsection (2)(a) that

are properly the responsibility of the eligible customer under:

(i) _applicable tariffs;

(ii) applicable rules of the commission; and

(iii) the standard practices of the e ectrical corporation on the day on which the

infrastructure agreement is executed.

(3) (&) _Thetime period described in Subsection (1)(d) may not be longer than seven years

from the day on which the infrastructure agreement is executed.

(b) The time period described in Subsection (1)(d) may not affect the time period over

which the new industrial electric infrastructure is amortized.
(4) The contract for electric services required by Section 54-16-201 shall:
() _require the eligible customer to purchase el ectric services:

(i) from the electrical corporation:;

(ii) to be used by the eligible customer for operation of the new industrial facility; and

(iii) for atime period that may be shorter than the time period described in Subsection
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1)(d); and
(b) provide the rates, terms, and conditions under which the eligible customer shall

purchase the el ectric services described in Subsection (4)(a) subject to approval by the commission

in accordance with thistitle.
Section 6. Section 54-16-301 is enacted to read:

Part 3. Recovery of Covered Expenses

54-16-301. Covered expensesto berecovered by customersin the state.
(1) In accordance with this section an electrical corporation shall recover the entire amount

of acovered expense:

(a)_in rates, except to the extent that the covered expenseis paid for by an eligible

customer under an infrastructure agreement;

(b) solely from the electrical corporation's customers located within the state; and

(c) inthe manner determined by the commission in accordance with this title.

(2) Subsection (1) applies whether or not:

(a) the covered expenseis specificaly identified as being paid by the dligible customer;
(b) the eligible customer:
(i) purchases electric services from the electrical corporation after the day on which the

infrastructure agreement is executed;

(ii) operates the new industrial facility; or

(iii) continues to engage in business in this state;

(c) once a person becomes an eligible customer under Section 54-16-201, the eligible

customer actually achieves one or more of the reasonable beliefsincluded in the eligible customer's
statement of eligibility filed under Section 54-16-202;
(d) the new industrial electric infrastructure includes transmission facilities;

(e) any portion of the new industrial eectric infrastructure is used by a customer of the

electrical corporation other than an eligible customer; or

(f) the electric corporation takes any action to recover monies owed by an eligible

customer under an infrastructure agreement in the case of abreach of the infrastructure agreement.

(3) Notwithstanding the other provisions of this section, the commission may determine

whether for any purpose under thistitle an expense qualifies as a covered expense under Section
54-16-201.
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Section 7. Section 54-16-302 is enacted to read:
54-16-302. Accounting treatment of cover ed expenses.
(1) An dectrica corporation that has entered into an infrastructure agreement shall

maintain an account for covered expenses:

(a) that permits the electrical corporation to account for a covered expense at the time the

covered expense isincurred;

(b) that includes a carrying charge on the unamortized balance of the account at arate

equal to the electrical corporation's weighted average cost of capital as approved by the

commission at the time the covered expenseis incurred; and

(c) to which the electrical corporation will credit any payments from an €ligible customer

received by the e ectrical corporation under the infrastructure agreement.

(2) Inthefirst general rate case of the electrical corporation that begins on or after a

covered expense isincurred, the commission shall provide for the recovery by the el ectrical

corporation:
(a) of al amountsin the account described in Subsection (1), including accrued carrying

charges; and
(b) solely from the customers of the el ectrical corporation located in the state.

(3) (@) For purposes of this Subsection (3), "€eligible customer's share that is in default”

means the portion of the amount in the account described in Subsection (1) that the commission

finds is attributable to the eligible customer failing to pay monies that:

(i) are owed by the eligible customer:

(A) under an infrastructure agreement; and
(B) at the time the general rate case described in Subsection (2) isfiled; and
(ii) but for the eligible customer failing to pay the monies, would have been credited to the

account as provided in Subsection (1)(c).

(b) Inthe general rate case described in Subsection (2), the commission shall provide for

the apportionment of the eligible customer's share that isin default:

(i) to all customer classes; and

(ii) in amanner so that the rate impacts of the apportionment is reasonably equivalent for

each of the customer classes.
Section 8. Effective date.
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If approved by two-thirds of all the members el ected to each house, this act takes effect

upon approval by the governor, or the day following the constitutional time limit of Utah

Constitution Article VI, Section 8, without the governor's signature, or in the case of aveto, the

date of veto override.

L egislative Review Note
asof 5-22-02 6:12 PM

A limited legal review of thislegislation raises no obvious constitutional or statutory concerns.

Office of L egidative Research and General Counsel



