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Representative James A. Ferrin proposes the following substitute bill:

PARENT-TIME AMENDMENTS
2003 GENERAL SESSION
STATE OF UTAH

Sponsor: JamesA. Ferrin
Thisact modifies provisionsrelating to divorce and parent-time. It prohibits courtsfrom
considering gender when deter mining custody in a divor ce and specifies consider ations
for the court in determining parent-time. In addition, thisact creates an action for
substantial noncompliance with parent-time, revisesthe parent-time sanctions found in
the Judicial Code, and providesafiling feefor the action.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

30-3-10, as last amended by Chapter 302, Laws of Utah 2002

78-7-35, as last amended by Chapters 250 and 329, Laws of Utah 2002
REPEALS AND REENACTS:

78-32-12.2, as last amended by Chapter 255, Laws of Utah 2001
Be it enacted by the Legidature of the state of Utah:

Section 1. Section 30-3-10 is amended to read:

30-3-10. Custody of children in case of separation or divorce -- Custody
consideration.

(1) If ahusband and wife having minor children are separated, or their marriage is
declared void or dissolved, the court shall make an order for the future care and custody of the
minor children asit considers appropriate.

(@) In determining custody, the court shall consider the best interests of the child [and

(b) The children may not be required by either party to testify unless the trier of fact
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determines that extenuating circumstances exist that would necessitate the testimony of the
children be heard and there is no other reasonable method to present their testimony.

(c) The court may inquire of the children and take into consideration the children's
desires regarding future custody or parent-time schedules, but the expressed desires are not
controlling and the court may determine the children's custody or parent-time otherwise. The
desires of achild 16 years of age or older shall be given added weight, but is not the single
controlling factor.

(d) Interviews with the children may be conducted by the judge in camera only with the
prior consent of the parties.

(2) Indetermining and awarding custody, the court shall consider[-among-otherfactors
the-eotrt-findsretevant;] .

(&) which parent is most likely to act in the best interests of the child, including

allowing the child frequent and continuing contact with the noncustodial parent [asthetotrt
finds-appropriate:].

(b) the past conduct and demonstrated moral standards of each of the parties;

(c) thefinancial stability of the parties;

(d) past criminal convictions of either party;

(e) past drug or alcohol abuse of either party; and

(f) any other factors the court finds relevant.

(3) The court may not consider the gender of the partiesin determining custody.
[€3}] (4) If the court finds that one parent does not desire custody of the child, or has
attempted to permanently relinquish custody to athird party, it shall take that evidence into

consideration in determining whether to award custody to the other parent.

[t4)] (5) (&) A court may not discriminate against a parent due to a disability, as defined
in Section 57-21-2, in awarding custody or determining whether a substantial change has
occurred for the purpose of modifying an award of custody.

(b) If acourt takes a parent's disability into account in awarding custody or determining
whether a substantial change has occurred for the purpose of modifying an award of custody,
the parent with a disability may rebut any evidence, presumption, or inference arising
therefrom by showing that:

(i) thedisability does not significantly or substantialy inhibit the parent's ability to
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provide for the physical and emotional needs of the child at issue; or

(i) the parent with adisability has sufficient human, monetary, or other resources
available to supplement the parent's ability to provide for the physical and emotional needs of
the child at issue.

(c) Nothing in this section may be construed to apply to:

(i) abuse, neglect, or dependency proceedings under Title 62A, Chapter 4a, Child and
Family Services, or Title 78, Chapter 3a, Juvenile Court Act of 1996; or

(ii) adoption proceedings under Title 78, Chapter 30, Adoption.

Section 2. Section 78-7-35 is amended to read:

78-7-35. Civil feesof the courts of record -- Courts complex design.

(1) (@ Thefeefor filing any civil complaint or petition invoking the jurisdiction of a
court of record not governed by another subsection is $140.

(b) Thefeefor filing acomplaint or petitioniis:

(i) $45if the claim for damages or amount in interpleader exclusive of court costs,
interest, and attorney fees is $2,000 or less;

(i) $90if the claim for damages or amount in interpleader exclusive of court costs,
interest, and attorney feesis greater than $2,000 and less than $10,000;

(iii) $140 if the claim for damages or amount in interpleader is $10,000 or more; [and]

(iv) $80if the petition isfiled under Title 30, Chapter 3, Divorce, or Title 30, Chapter
4, Separate Maintenance|-]; and

(v) $150 if the petition isfor afinding of substantial noncompliance under Section
78-32-12.2.

(c) Thefeefor filing asmall claims affidavit is.

(i) $45if the claim for damages or amount in interpleader exclusive of court costs,
interest, and attorney feesis $2,000 or less; and

(if) $70if the claim for damages or amount in interpleader exclusive of court costs,
interest, and attorney feesis greater than $2,000.

(d) Thefeefor filing a counter claim, cross claim, complaint in intervention, third party
complaint, or other claim for relief against an existing or joined party other than the original
complaint or petitionis:

(i) $45if theclaim for relief exclusive of court costs, interest, and attorney feesis
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$2,000 or less,

(i) $70if theclaim for relief exclusive of court costs, interest, and attorney feesis
greater than $2,000 and less than $10,000;

(iii) $90if theoriginal petition is filed under Subsection (1)(a), the claim for relief is
$10,000 or more, or the party seeksrelief other than monetary damages; and

(iv) $70if the original petition isfiled under Title 30, Chapter 3, Divorce, or Title 30,
Chapter 4, Separate Maintenance.

(e) Thefeefor filing asmall claims counter affidavit is:

(i) $35if theclaim for relief exclusive of court costs, interest, and attorney feesis
$2,000 or less; and

(i) $50if the claim for relief exclusive of court costs, interest, and attorney feesis
greater than $2,000.

(f) Thefeefor depositing funds under Section 57-1-29 when not associated with an
action already before the court is determined under Subsection (1)(b) based on the amount
deposited.

(g) Thefeefor filing a petitioniis:

(i) $70for tria de novo of an adjudication of the justice court or of the small claims
department; and

(i) $40 for an appeal of amunicipal administrative determination in accordance with
Section 10-3-703.7.

(h) Thefeefor filing a notice of appeal, petition for appeal of an interlocutory order, or
petition for writ of certiorari is $190.

(i) (i) Except for apetition filed under Subsection 77-18-10(2), the fee for filing a
petition for expungement is $50.

(i) Thereisno feefor apetition filed under Subsection 77-18-10(2).

() (i) Fifteen dollars of the fees established by Subsections (1)(a) through (i) shall be
allocated to and between the Judges Contributory Retirement Trust Fund and the Judges
Noncontributory Retirement Trust Fund, as provided in Title 49, Chapter 17, Judges
Contributory Retirement Act, and Title 49, Chapter 18, Judges Noncontributory Retirement
Act.

(i) Two dollars of the fees established by Subsections (1)(a) through (i) shall be
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alocated by the state treasurer to be deposited in the restricted account, Children's Legal
Defense Account, as provided in Section 63-63a-8.

(iii) Onedollar of the fees established under Subsections (1)(a) through (e), (1)(g), and
(1)(r) shall be allocated to and deposited with the Dispute Resolution Fund as provided in
Section 78-31b-9.

(k) Thefeefor filing ajudgment, order, or decree of a court of another state or of the
United Statesis $25.

(N Thefeefor filing probate or child custody documents from ancther state is $25.

(m) (i) Thefeefor filing an abstract or transcript of judgment, order, or decree of the
Utah State Tax Commission is $30.

(i) Thefeefor filing an abstract or transcript of judgment of a court of law of this state
or ajudgment, order, or decree of an administrative agency, commission, board, council, or
hearing officer of this state or of its political subdivisions other than the Utah State Tax
Commission, is $40.

(n) Thefeefor filing ajudgment by confession without action under Section 78-22-3 is
$25.

(o) Thefeefor filing an award of arbitration for confirmation, modification, or
vacation under Title 78, Chapter 31a, Utah Arbitration Act, that is not part of an action before
the court is $25.

(p) Thefeefor filing apetition or counter-petition to modify a decree of divorceis $40.

(q) Thefeefor filing any accounting required by law is:

(i) $10 for an estate valued at $50,000 or less;

(i) $20 for an estate valued at $75,000 or less but more than $50,000;

(iii) $40 for an estate valued at $112,000 or less but more than $75,000;

(iv) $80 for an estate valued at $168,000 or less but more than $112,000; and

(v) $150 for an estate valued at more than $168,000.

(r) Thefeefor filing ademand for acivil jury is $75.

(s) Thefeefor filing a notice of deposition in this state concerning an action pending in
another state under Utah Rule of Civil Procedure 26 is $25.

(t) Thefeefor filing documents that require judicial approval but are not part of an
action before the court is $25.
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(u) Thefeefor apetition to open asealed record is $25.

(v) Thefeefor awrit of replevin, attachment, execution, or garnishment is$35in
addition to any fee for acomplaint or petition.

(w) Thefeefor apetition for authorization for aminor to marry required by Section
30-1-9is $5.

(x) Thefeefor acertificate issued under Section 26-2-25 is $2.

(y) Thefeefor acertified copy of adocument is $4 per document plus 50 cents per
page.

(2) Thefeefor an exemplified copy of adocument is $6 per document plus 50 cents
per page.

(ad) The Judicial Council shall by rule establish a schedule of fees for copies of
documents and forms and for the search and retrieval of records under Title 63, Chapter 2,
Government Records Access and Management Act. Fees under this subsection shall be
credited to the court as a reimbursement of expenditures.

(bb) Thereisno feefor services or the filing of documents not listed in this section or
otherwise provided by law.

(cc) Except as provided in this section, all fees collected under this section are paid to
the General Fund. Except as provided in this section, all fees shall be paid at the time the clerk
accepts the pleading for filing or performs the requested service.

(dd) Thefiling fees under this section may not be charged to the state, its agencies, or
political subdivisionsfiling or defending any action. In judgments awarded in favor of the
state, its agencies, or political subdivisions, except the Office of Recovery Services, the court
shall order the filing fees and collection costs to be paid by the judgment debtor. The sums
collected under this subsection shall be applied to the fees after credit to the judgment, order,
fine, tax, lien, or other penalty and costs permitted by law.

(2) () (i) From March 17, 1994 until June 30, 1998, the administrator of the courts
shall transfer all revenues representing the difference between the fees in effect after May 2,
1994, and the feesin effect before February 1, 1994, as dedicated credits to the Division of
Facilities Construction and Management Capital Projects Fund.

(ii) (A) Except as provided in Subsection (2)(a)(ii)(B), the Division of Facilities
Construction and Management shall use up to $3,750,000 of the revenue deposited in the
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181 Capital Projects Fund under this Subsection (2)(a) to design and take other actions necessary to
182 initiate the development of acourts complex in Salt Lake City.

183 (B) If the Legidature approves funding for construction of a courts complex in Salt
184  Lake City in the 1995 Annual General Session, the Division of Facilities Construction and
185 Management shall use the revenue deposited in the Capital Projects Fund under Subsection
186  (2)(a)(ii) to construct a courts complex in Salt Lake City.

187 (C) After the courts complex is completed and al bills connected with its construction
188 have been paid, the Division of Facilities Construction and Management shall use any monies
189 remaining in the Capital Projects Fund under Subsection (2)(a)(ii) to fund the Vernal District
190  Court building.

191 (iii) The Division of Facilities Construction and Management may enter into

192  agreements and make expenditures related to this project before the receipt of revenues

193  provided for under this Subsection (2)(a)(iii).

194 (iv) TheDivision of Facilities Construction and Management shall:

195 (A) make those expenditures from unexpended and unencumbered building funds
196 aready appropriated to the Capital Projects Fund; and

197 (B) reimburse the Capital Projects Fund upon receipt of the revenues provided for
198  under this Subsection (2).

199 (b) After June 30, 1998, the administrator of the courts shall ensure that al revenues

200  representing the difference between the feesin effect after May 2, 1994, and the fees in effect
201  before February 1, 1994, are transferred to the Division of Finance for deposit in the restricted
202  account.

203 (c) TheDivision of Finance shall deposit all revenues received from the court
204  administrator into the restricted account created by this section.
205 (d) (i) From May 1, 1995 until June 30, 1998, the administrator of the courts shall

206 transfer $7 of the amount of afine or bail forfeiture paid for aviolation of Title 41, Motor

207  Vehicles, in acourt of record to the Division of Facilities Construction and Management

208 Capita Projects Fund. The division of money pursuant to Section 78-3-14.5 shall be calculated
209  onthe balance of the fine or bail forfeiture paid.

210 (ii) After June 30, 1998, the administrator of the courts or a municipality shall transfer
211  $7 of the amount of afine or bail forfeiture paid for aviolation of Title 41, Motor Vehicles, in
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acourt of record or an administrative traffic proceeding in accordance with Section 10-3-703.5
to the Division of Finance for deposit in the restricted account created by this section. The
division of money pursuant to Section 78-3-14.5 shall be calculated on the balance of the fine
or bail forfeiture paid.

(3) (&) Thereiscreated within the General Fund arestricted account known as the State
Courts Complex Account.

(b) The Legidature may appropriate monies from the restricted account to the
administrator of the courts for the following purposes only:

(i) torepay costs associated with the construction of the court complex that were
funded from sources other than revenues provided for under this Subsection (3)(b)(i); and

(i) to cover operations and maintenance costs on the court complex.

Section 3. Section 78-32-12.2 is repealed and reenacted to read:

78-32-12.2. Definitions-- Sanctions.

(1) For purposes of this section:

() "Make up parent-time"' means parent-time which is:

(i) _of the same type and duration of parent-time as that which was denied, including

parent-time during weekdays, weekends, holidays, and during extended parent-time periods;

(ii) to be made up within one year after the court has entered its order of make up

parent-time; and

(iii) in the manner chosen by the agarieved parent if it isin the best interest of the

child.

(b) "Parent-time enforcement order" means an order to enforce compliance with a

parent-time order through the use of sanctions.

(c) "Substantial noncompliance' means:

(i) _conduct which significantly interferes with a court-ordered parent-time schedule;

(ii) _conduct which interferes with parent's right to frequent, meaningful, and continuing

access with his child and which significantly impairs the parent-child relationship; or
(iii) aconviction under Section 76-5-303.
(2) Either parent may petition the court for an order enforcing a parent-time order.

(3) Upon receipt of an initial petition, the court shall hold a hearing to determine by a

preponderance of the evidence whether there has been a substantial noncompliance with the
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parent-time order.

(4) Upon afinding of substantial noncompliance, the court shall order:

(a)_actual costs including actual attorney fees and court costs to the prevailing party;

(b) make up parent-time for the aggrieved parent and child:;

(c) _aminimum of ten hours of compensatory service as provided in Subsection
78-32-12.1(1)(a); and
(d) apermanent injunction enjoining the noncompliance with the court's parent-time

order.
(5) Upon afinding of substantial noncompliance, the court may order:

(a) _mediation with the requirement to report back to the court on the results of
mediation within 30 days;
(b) participation in workshops, classes, or individual counseling to educate the parent

about the importance of providing the child with a continuing relationship with both parents as
provided in Subsection 78-32-12.1(1)(b); or

(c) atemporary change of custody for a duration to be determined by the court if itisin
the best interests of the child.

(6) If the court found substantial noncompliance in the first petition and a second

petition is filed within five years of the initial petition against the same party the initial petition

was filed against, the court may order increased sanctions that include:

(2) up to 20 hours of compensatory service as provided in Subsection 78-32-12.1(1)(a);

(b) make up parent-time for the aggrieved party and child at twice the amount of time

previously wrongfully denied and under the same conditions as provided in Subsection
78-32-12.2(1)(a);
(c) apermanent change of custody if it isin the best interests of the child:;

(d) jail time or incarceration for up to ten days; or

(e) any other orders the court determines necessary to enforce a parent-time order.

(7)_If the court found substantial noncompliance in the first and second petition and a

third petition is brought against the same party within five years of the second petition and the

court declines to issue an order with increased sanctions although the petitioner has met the

burden of proof, the court shall provide findings on the record explaining why increased

sanctions were not imposed.
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(8) _The noncustodia parent shall give the court and the custodial parent written notice

of hisintention to exercise the make up parent-time at |east seven days before the proposed
visitif it isto be on a weekday or weekend, and at |east 30 days before the proposed visit if it is
to be on a holiday or an extended parent-time period.

(9) The court shall suspend any proceedings under Section 78-32-12.2 if substantial
allegations against the petitioner of child abuse or child sexual abuse are under investigation or

acaseis pending in the courts on the allegations.

(10) Thefiling of any petition under this section which is found to be without merit

and not asserted or defended against in good faith shall be subject to sanctions as determined

by the court, including payment of attorneys fees and court costs.
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