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LEGISLATIVE GENERAL COUNSEL H.B. 130

€. Approved for Filing: J.B. Larson €.
¢, 02-10-038:16 AM ¢,

DAMAGE ON PRIVATE LAND BY BIG GAME

ANIMALS

2003 GENERAL SESSION
STATE OF UTAH
Sponsor: Stephen H. Urquhart

Thisact modifiesthe Wildlife Resour ces Code to amend provisionsrelating to big game
animal damageto cultivated crops, forage, fences, or irrigation equipment on private
land. Theact modifiesthe conditions under which a landowner may kill big game
animals damaging cultivated crops. The act providesfor a mitigation review panel
which, under certain circumstances, reviews depredation mitigation plans proposed by
the Division of Wildlife Resources. The act makestechnical changes. Theact providesa
coordination clause.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

23-16-3, aslast amended by Chapter 232, Laws of Utah 2002

23-16-4, aslast amended by Chapter 232, Laws of Utah 2002

23-20-4, as last amended by Chapter 265, Laws of Utah 1996
ENACTS:

23-16-1.1, Utah Code Annotated 1953

23-16-3.1, Utah Code Annotated 1953

23-16-3.2, Utah Code Annotated 1953
REPEALS:

23-16-3.5, as last amended by Chapter 232, Laws of Utah 2002
Be it enacted by the Legidature of the state of Utah:

Section 1. Section 23-16-1.1 is enacted to read:

23-16-1.1. Definitions.

As used in this chapter:
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(1) "Cultivated crops' means:

(a) cropsfrom or on cleared and planted land; and

(b) crop residues that have forage value for livestock.

(2) "Depredation mitigation plan" means the plan described in Subsection 23-16-3(2).
(3) "Mitigation review panel" means the panel created under Section 23-16-3.2.
Section 2. Section 23-16-3 is amended to read:

23-16-3. Damageto cultivated crops, livestock forage, fences, or irrigation

equipment by big game animals -- Noticeto division.

(1) (a) [Fo-obtan-assistane vifig] If big game animals [that]
are damaging cultivated crops [frermortpen-cteared-andptanted] , livestock forage, fences, or
irrigation equipment on private land, the [evwner-of-the-erops] landowner or |essee shall
immediately, upon discovery of the damage, [retify] request that the division take action to

alleviate the depredation problem.
[£b i -

[te)] (b) The [ewnermtst] landowner or lessee shall allow division personnel

reasonabl e access to the property sustaining damage to verify and alleviate the depredation

problem.

(2) (3 [Spen
erops;] Within 72 hours after receiving the request for action under Subsection (1)(a), the
division shall [ ' i i i '
any-or-at-of thefeHowing:] investigate the situation, and if it appears that depredation by big
game animals may continue, the division shall:

(i) remove the big game animals causing depredation; or

(ii) _implement a depredation mitigation plan which has been approved, in writing, by

the landowner or lessee.

(b) A depredation mitigation plan may provide for any or al of the following:

[€#)] (i) the scheduling of a depredation hunt; [ef]
[€H)] (ii) issuing [tags] permits to the [tandownerortesseefor-the-harvestof]
landowners or lessees, to take big game animals causing depredation[-] during a general or

special season hunt authorized by the Wildlife Board:;
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(iii) allowing landowners or lessees to designate recipients who may obtain a

mitigation permit to take big game animals on the landowner's or lessee's land during a general

or special season hunt authorized by the Wildlife Board; or

(iv) adescription of how the division will assess and compensate the landowner or

lessee under Section 23-16-4 for damage to cultivated crops, fences, or irrigation equipment.

[tB}] (c) (i) Thedivision shall specify the number and sex of the big game animals that
may be taken pursuant to [Subsection{2)a)(tt)] Subsections (2)(b)(ii) and (iii).

(ii) Control efforts shall be directed toward antlerless animal §;-sparirg] if possible[;
but-net-exctudingtrophy-antmats] .

[€1)] (d) [Anytag] A permit issued for an antlered animal must be approved by the
division director or the director's designee.

[te)] () Thedivision and the landowner or lessee shall jointly determine the number of
animals taken pursuant to Subsection (2)[€a)(t}](b)(ii) of which the landowner or lessee may
retain possession.

[{eh] (f) In determining appropriate remedial action under this Subsection (2), the
division shall consider:

(i) the extent of damage experienced or expected; and

(if) any revenue the landowner derives from:

(A) participation in a cooperative wildlife management unit;

(B) use of landowner association permits;

(C) useof mitigation permits; and

(D) charging for hunter access.
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(3) _Any feefor accessing the owner's or lessee's land shall be determined by the

landowner or lessee.

(4) () If thelandowner or |essee who approved the depredation mitigation plan under

Subsection (2)(a)(ii) subsequently determines that the plan is not acceptable, the landowner or

lessee may revoke his or her approval of the plan and again request that the division take action

pursuant to Subsection (2)(a)(i).
(b) A subseguent request for action provided under Subsection (4)(a) shall be
considered to be a new request for purposes of the 72-hour time limit specified in Subsection

(2 Q).

(5) (a) Thedivision may enter into a conservation lease with the owner or lessee of

private lands for afee or other remuneration as compensation for depredation.

(b) Any conservation |lease entered into under this section shall provide that the

claimant may not unreasonably restrict hunting on the land or passage through the land to

access public lands for the purpose of hunting, if those actions are necessary to control or

mitigate damage by big game.
Section 3. Section 23-16-3.1 is enacted to read:
23-16-3.1. Crop owner authorized to kill animals.

(1) (a) A landowner or lessee may Kill big game animals damaging those cultivated

crops on private land if:

(i) it is necessary to protect cultivated crops;

(i1) 72 hours has expired since notice was given pursuant to Subsection
23-16-3(2)(a)(i);
(iii) the landowner or lessee has provided or sent written notice of an intent to kill the

big game animal to the nearest regional office:

(iv) thelandowner or lessee kills the big game animal within 90 days, or alonger

period if approved, in writing, by the division, after having requested that the division take
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action to prevent depredation under Subsection 23-16-3(2)(a)(i); and
(v) thekilling is not prohibited by Subsection (2)(a) or (3).
(b) Immediately after killing a.big game animal under Subsection (1)(a), the landowner

or lessee shdll notify the division of thekilling.

(€) The carcass of an animal killed under Subsection (1)(a) shall become the property
of the division and shall be disposed of by the division.

(d) Any money derived from the sale of animals killed shall be placed in the Wildlife
Resources Account created in Section 23-14-13.

(2) (a) Thedivision director may prohibit the killing of big game animals under

Subsection (1)(a) if, within 72 hours after alandowner or lessee has requested that the division

take action to remove depredating animals, the division:

(i) determines that the restitution value of the big game animal or animals, as
established under Section 23-20-4.5, is more than twice the estimated value of the cultivated
crops that have been or will be damaged or consumed:;

(i1) determines that the prohibition is consistent with the management plan established
under Section 23-16-7;
(iii) notifies the landowner or lessee of the prohibition; and

(iv) offersthelandowner or lessee a depredation mitigation plan.

(b) A landowner or lessee who is offered a depredation mitigation plan may:

(i) accept the plan in writing;_or

(ii) refuse to accept the plan and appeal the plan, in writing, to the division director.

(3) After alandowner or lessee has killed a big game animal under Subsection (1)(a),

the division director may prohibit any further killing of big game animals if:
(a) the division takes the actions described in Subsections (2)(a)(i) through (iv); and
(b) the mitigation review panel reviews and approves the depredation mitigation plan.
Section 4. Section 23-16-3.2 is enacted to read:
23-16-3.2. Mitigation review panel.

(1) A mitigation review panel may be convened to review the depredation mitigation

(2) Membership of the mitigation review panel shall consist of:

(a) thedivision director or the director's designee;
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152 (b) (i) the commissioner of the Department of Agriculture and Food or the

153 commissioner's designee; or

154 (ii) _arepresentative of agricultural interests appointed by the commissioner of the

155  Department of Agriculture and Food; and

156 (c) arepresentative of Utah State University Extension Service appointed by the Vice
157  President and Dean for University Extension.

158 (3) (a) Thedivision director shall convene a mitigation review panel if:

159 (i) alandowner or lessee appeals a depredation mitigation plan under Subsection

160 23-16-3.1(2)(b)(ii); or

161 (i) thedivision director requests review of a depredation mitigation plan.

162 (b) Within five business days of an appeal under Subsection 23-16-3.1(2)(b)(ii) or a

163  division request for review under Subsection 23-16-3.1(3)(b), the mitigation review panel shall
164 review the depredation mitigation plan and approve or modify the plan.

165 (4) Judicial review of amitigation review panel action shall be governed by Title 63,
166  Chapter 46b, Administrative Procedures Act.

167 Section 5. Section 23-16-4 is amended to read:

168 23-16-4. Compensation for damageto crops, fences, or irrigation equipment --

169 Limitations-- Appeals.

170 (1) Thedivision may provide compensation to claimants for damage caused by big
171 gameto:

172 (a) cultivated crops from or on cleared and planted land;

173 (b) fenceson private land; or

174 (c) irrigation equipment on private land.

175 [ or-purposes-of-this-sectton—cutt

176 foragevatuefortivestoek]

177 [€3}] (2) To beedligibleto receive compensation as provided in this section, the
178 claimant:

179 (8 must notify the division of the damage within 72 hours after the damageis

180  discovered; and

181 (b) alow division personnel reasonable access to the property to verify and alleviate

182  the depredation problem.
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[t%] (3) (&) The appraisal of the damage shall be made by the claimant and the division
as soon after notification as possible.

(b) In determining damage payment, the division and claimant shall consider:

(i) the extent of damage experienced; and

(it) any revenue the landowner derives from:

(A) participation in a cooperative wildlife management unit;

(B) use of landowner association permits;

(C) use of mitigation permits; and

(D) charging for hunter access.

(€) In determining how to assess and compensate for damages to cultivated crops, the
division's determination shall be based on the:

(i) full replacement valuein the local market of the cultivated crops that actually have

been or will be damaged or consumed by big game animas; and

(ii) cost of delivery of areplacement crop to the location of the damaged crop or other

location that is not farther from the source of the replacement crop.

[fe)] (d) If the claimant and the division are unable to agree on afair and equitable
damage payment, they shall designate athird party, consisting of one or more persons familiar
with the crops, fences, or irrigation equipment and the type of game animals doing the damage,
to appraise the damage.

[€5)] (4) (&) Notwithstanding Section 63-38-3.2, the total amount of compensation that
may be provided by the division pursuant to this section and the total cost of fencing materials
provided by the division to prevent crop damage may not exceed the legislative appropriation
for fencing material and compensation for damaged crops, fences, and irrigation equipment.

(b) (i) Any claim of $1,000 or less may be paid after appraisa of the damage as
provided in Subsection [(4)] (3), unless the claim brings the total amount of claims submitted
by the claimant in the fiscal year to an amount in excess of $1,000.

(i) Any claim for damage to irrigation equipment may be paid after appraisal of the
damage as provided in Subsection [(4}] (3).

(c) (i) Any claim in excess of $1,000, or claim that brings the total amount of claims
submitted by the claimant in the fiscal year to an amount in excess of $1,000, shall be treated
asfollows:
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(A) $1,000 may be paid pursuant to the conditions of this section; and

(B) the amount in excess of $1,000 may not be paid until the total amount of the
approved claims of all the claimants and expenses for fencing materials for the fiscal year are
determined.

(i) If the total exceeds the amount appropriated by the Legislature pursuant to
Subsection [{5)] (4)(8), claims in excess of $1,000, or any claim that brings the total amount of
aclaimant's clamsin afiscal year to an amount in excess of $1,000, shall be prorated.

[€6}] (5) Thedivision may deny or limit compensation if the claimant:

(a) hasfailed to exercise reasonable care and diligence to avoid the loss or minimize
the damage; or

(b) has unreasonably restricted hunting on land under the claimant's control or passage
through the land to access public lands for the purpose of hunting, after receiving written
notification from the division of the necessity of alowing such hunting or access to control or
mitigate damage by big game.

[€A] (6) (&) The Wildlife Board shall make rules specifying procedures for the appedl
of division actions under this section.

(b) Upon the petition of an aggrieved party to afinal division action, the Wildlife
Board may review the action on the record and issue an order modifying or rescinding the
division action.

(c) A qualified hearing examiner may be appointed for purposes of taking evidence and
making recommendations for aboard order. The board shall consider the recommendations of
the examiner in making decisions.

(d) Board review of final agency action and judicial review of final board action shall
be governed by Title 63, Chapter 46b, Administrative Procedures Act.

Section 6. Section 23-20-4 is amended to read:

23-20-4. Wanton destruction of protected wildlife -- Penalties.

(1) A personisqguilty of wanton destruction of protected wildlife if he:

(@) commitsan act in violation of Section 23-13-4, 23-13-5, 23-13-13, 23-15-6 through
23-15-9, 23-16-5, or Subsection 23-20-3(1);

(b) captures, injures, or destroys protected wildlife; and

(c) (i) doesso withintentional, knowing, or reckless conduct as defined in Section
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76-2-103;

(i) intentionally abandons protected wildlife or a carcass;

(iii) commitsthe offense at night with the use of a weapon;

(iv) isunder acourt or division revocation of alicense, tag, permit, or certificate of
registration; or

(v) actsfor pecuniary gain.

(2) Subsection (1) does not apply to actions taken which are in accordance with the
following:

(@) Title4, Chapter 14, Utah Pesticide Control Act;

(b) Title 4, Chapter 23, Agriculture and Wildlife Damage Prevention Act; or

(c) Section [23-16-3] 23-16-3.1.

(3) Wanton destruction of wildlife is punishable:

(a) asathird degree felony if:

(i) the aggregate value of the protected wildlife determined by the values in Subsection
[23-26-4] (4) is more than $500; or

(if) atrophy animal was captured, injured, or destroyed;

(b) asaclass A misdemeanor if the aggregate value of the protected wildlife, other than
any trophy animal, determined by the values established in Subsection [23-26-4](4) is more
than $250, but does not exceed $500; and

(c) asaclass B misdemeanor if the aggregate value of the protected wildlife
determined by the values established in Subsection [23-26-4](4) is $250 or less.

(4) Regardless of the restitution amounts imposed under Subsection 23-20-4.5(2), the
following values shall be assigned to protected wildlife for the purpose of determining the
offense for wanton destruction of wildlife:

(a) $1,000 per animal for:

(i) bison;

(if) bighorn sheep;

(iii) rocky mountain goat;

(iv) moose;

(v) bear; or

(vi) endangered species;
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276 (b) $750 per animal for:

277 (i) ek;or

278 (i) threatened species,

279 (c) $500 per animal for:

280 (i) cougar;

281 (ii) golden eagle;

282 (iii) river otter; or

283 (iv) gilamonster;

284 (d) $400 per animal for:

285 (i) pronghorn antelope; or

286 (ii) deer;

287 (e) $350 per animal for bobcat;

288 (f) $100 per animal for:

289 (i) swan;

290 (i1) sandhill crane;

291 (iii) turkey;

292 (iv) pelican;

293 (v) loon;

294 (vi) egrets,

295 (vii) herons;

296 (viii) raptors, except those that are threatened or endangered;
297 (ix) Utah milk snake; or

298 (x) Utah mountain king snake;

299 (9) $35 per animal for furbearers, except:
300 (i) bobcat;

301 (i) river otter; and

302 (iii) threatened or endangered species;
303 (h) $15 per animal for game birds, except:
304 (i) turkey;

305 (if) swan; and

306 (iii) sandhill crane;

-10-
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307 (i) $10 per animal for gamefish;

308 () $8 per pound dry weight of processed brine shrimp including eggs; and
309 (K) $5 per animal for protected wildlife not listed.

310 (5) For purposes of sentencing for awildlife violation, a person who has been

311  convicted of athird degree felony under Subsection (3)(a) is not subject to the mandatory

312  sentencing requirements prescribed in Subsection 76-3-203[(4)] (2)(d).

313 (6) Aspart of any sentence imposed, the court shall impose a sentence of incarceration
314  of not lessthan 20 consecutive days for any person convicted of athird degree felony under
315  Subsection (3)(a@)(ii) who captured, injured, or destroyed atrophy animal for pecuniary gain.
316 (7) If aperson has aready been convicted of athird degree felony under Subsection
317  (3)(a)(ii) once, each separate further offense under Subsection (3)(a)(ii) is punishable by, as
318 part of any sentence imposed, a sentence of incarceration of not less than 20 consecutive days.
319 (8) The court may not sentence a person subject to Subsection (6) or (7) to less than 20
320  consecutive days of incarceration or suspend the imposition of the sentence unless the court
321 finds mitigating circumstances justifying lesser punishment and makes that finding a part of the
322  court record.

323 Section 7. Repealer.

324 This act repeals:

325 Section 23-16-3.5, Damage to livestock forage, fences, or irrigation equipment on
326 privatelands.

327 Section 8. Coordination clause.

328 If thisbill and H.B. 209, Sentencing for Use of Dangerous Weapon, both pass, it isthe

329 intent of the Legislature that the Office of Legislative Research and General Counsdl in
330 preparing the database for publication, shall change the reference from Subsection
331 76-3-203(2)(d) in this bill, contained in Subsection 23-20-4(5), to Subsection 76-3-203.8(3).

L egidative Review Note
asof 2-5-03 12:59 PM

A limited legal review of thislegidation raises no obvious constitutional or statutory concerns.

Office of L egidative Research and General Counsel
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State Impact

Provisions of this bill can be handled within existing budgets.

Individual and Business Impact

No fiscal impact.

Office of the Legislative Fiscal Analyst



