© 0o N o o b~ W DN PP

N DN DN DN N DNNDNDN P P PP P R R PR PR
N~ o o0 WN P O O 0o NOoO 0o N - O

LEGISLATIVE GENERAL COUNSEL SB. 23
€. Approved for Filing: P. Owen €.
¢, 12-17-0210:12AM &

STATE AND LOCAL TAXES, FEES, AND
CHARGESRELATED TO

TELECOMMUNICATIONS

2003 GENERAL SESSION
STATE OF UTAH
Sponsor: CurtisS. Bramble

Thisact modifiesthe Utah Municipal Codeto enact the Municipal Telecommunications
License Tax Act and to make technical changes. Asenacted, the Municipal
Telecommunications License Tax Act authorizes a municipality to levy and collect a
municipal telecommunications license tax by ordinance. The act providesfor the
collection, administration, and enforcement of the tax through the State Tax Commission.
Thisact limitsa municipality'sauthority to impose other telecommunications taxes or
fees. Thisact providesfor reporting of tax raterelated information. Thisact addresses
customer remedies. The act addresses how bundled transactions are taxed under the
Municipal TelecommunicationsLicense Tax Act. Thisact addressesrights-of-way
provisions. Thisact modifies provisionsrelated to the charge that may be imposed for
emer gency telephone services. Thisact addresses how thelocation of atransaction for
telephone service and maobile telecommunications service is determined under the Sales
and Use Tax Act. Thisact provides an effective date.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

10-1-203, as last amended by Chapter 172, Laws of Utah 2000

11-26-1, as last amended by Chapter 9, Laws of Utah 2001

59-1-403, as last amended by Chapters 52 and 175, Laws of Utah 2002

59-12-102, as last amended by Chapters 77, 117, 192 and 320, Laws of Utah 2002

59-12-207, as |last amended by Chapters 157 and 320, Laws of Utah 2002

69-2-5, aslast amended by Chapter 320, Laws of Utah 2002
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69-2-5.5, as last amended by Chapter 320, Laws of Utah 2002

72-7-102, aslast amended by Chapter 347, Laws of Utah 2000

72-7-108, as last amended by Chapter 347, Laws of Utah 2000
ENACTS:

10-1-401, Utah Code Annotated 1953

10-1-402, Utah Code Annotated 1953

10-1-403, Utah Code Annotated 1953

10-1-404, Utah Code Annotated 1953

10-1-405, Utah Code Annotated 1953

10-1-406, Utah Code Annotated 1953

10-1-407, Utah Code Annotated 1953

10-1-408, Utah Code Annotated 1953

10-1-409, Utah Code Annotated 1953

10-1-410, Utah Code Annotated 1953
REPEALS:

11-26-3, as last amended by Chapter 262, Laws of Utah 2000
Be it enacted by the Legidature of the state of Utah:

Section 1. Section 10-1-203 is amended to read:

10-1-203. Licensefeesand taxes-- Application information to be transmitted to
the county auditor.

(1) For the purpose of this section[;]:

(a) "business' means any enterprise carried on for the purpose of gain or economic
profit, except that the acts of employees rendering services to employers are not included in
this definition[];

(b) "telecommunications provider" is as defined in Section 10-1-402; and

(c) "telecommunicationstax or fee" is as defined in Section 10-1-402.

(2) Except as provided in Subsections (3) through (5), the governing body of a

municipality may license for the purpose of regulation and revenue any business within the
limits of the municipality and may regulate that business by ordinance.

(3) (&) The governing body of a municipality may raise revenue by levying and
collecting amunicipal energy sales or use tax as provided in Part 3, Municipal Energy Sales
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and Use Tax Act, except amunicipality may not levy or collect afranchise tax or fee [as
tefinecHn-Subsection-16-1-303(7#)] on an energy supplier other than the municipal energy sales
and use tax provided in Part 3, Municipal Energy Sales and Use Tax Act.

(b) (i) Subsection (3)(a) does not affect the validity of a franchise agreement as defined
in Subsection 10-1-303(6), that isin effect on July 1, 1997, or a future franchise.

(i1) A franchise agreement as defined in Subsection 10-1-303(6) in effect on January 1,
1997, or afuture franchise shall remain in full force and effect.

(c) A municipality that collects a contractual franchise fee pursuant to a franchise
agreement as defined in Subsection 10-1-303(6) with an energy supplier that isin effect on July
1, 1997, may continue to collect that fee as provided in Subsection 10-1-310(2).

(d) (i) Subject to the requirements of Subsection (3)(d)(ii), afranchise agreement as
defined in Subsection 10-1-303(6) between a municipality and an energy supplier may contain
aprovision that:

(A) requiresthe energy supplier by agreement to pay a contractual franchise feethat is
otherwise prohibited under Part 3, Municipal Energy Sales and Use Tax Act; and

(B) imposes the contractual franchise fee on or after the day on which Part 3,
Municipa Energy Salesand Use Tax is:

(I) repeded, invalidated, or the maximum allowable rate provided in Section 10-1-305
is reduced; and

(I isnot superseded by alaw imposing a substantially equivalent tax.

(i) A municipality may not charge a contractual franchise fee under the provisions
permitted by Subsection (3)(b)(i) unless the municipality charges an equal contractual franchise

fee or atax on al energy suppliers.

(4) (2) Subject to Subsection (4)(b), beqinning July 1, 2004, the governing body of a
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90 municipality may raise revenue by levying and providing for the collection of a municipal

91 telecommunications license tax as provided in Part 4, Municipa Telecommunications License
92 Tax Act.
93 (b) A municipality may not levy or collect atelecommunications tax or fee on a

94  telecommunications provider except as provided in Part 4, Municipal Telecommunications
95 License Tax Act.
96 (5) (& The governing body of a municipality may by ordinance raise revenue by

97 levying and collecting alicense fee or tax on:

98 (i) aparking service businessin an amount that isless than or equal to:
99 (A) $1 per vehiclethat parks at the parking service business; or
100 (B) 2% of the gross receipts of the parking service business,
101 (i) apublic assembly facility in an amount that is less than or equal to $1 per ticket

102  purchased from the public assembly facility; and

103 (iii) subject to the limitations of Subsections (5)(c) and (d), a business that causes

104  disproportionate costs of municipa services or for which the municipality provides an

105 enhanced level of municipal servicesin an amount that is reasonably related to the costs of the
106  municipal services provided by the municipality.

107 (b) For purposes of this Subsection (5):
108 (i) "Municipal services' include:

109 (A) public utilities; or

110 (B) servicesfor:

111 (1) police;

112 (1) fire;

113 (1) storm water runoff;

114 (V) traffic control;

115 (V) parking;

116 (V1) transportation;

117 (V) beautification; or

118 (V1) snow removal.

119 (if) "Parking service business' means a business:

120 (A) that primarily provides off-street parking services for apublic facility that is



12-17-02 10:12 AM SB.23

121 wholly or partially funded by public moneys;

122 (B) that provides parking for one or more vehicles; and

123 (C) that charges afeefor parking.

124 (iii) "Public assembly facility" means a business operating an assembly facility that:
125 (A) iswholly or partially funded by public moneys; and

126 (B) requires aperson attending an event at the assembly facility to purchase aticket.
127 (c) Before the governing body of a municipality imposes alicense fee or tax on a

128  business that causes disproportionate costs of municipal services under Subsection (5)(a)(iii),
129  the governing body of the municipality shall adopt an ordinance defining for purposes of the
130 tax under Subsection (5)(a)(iii) what constitutes disproportionate costs and what amounts are
131 reasonably related to the costs of the municipa services provided by the municipality.

132 (d) Before the governing body of a municipality imposes alicense fee or tax on a

133  businessfor which it provides an enhanced level of municipal services under Subsection

134 (5)(a)(iii), the governing body of the municipality shall adopt an ordinance defining for

135 purposes of the tax under Subsection (5)(a)(iii) what constitutes the basic level of municipal
136  servicesinthe municipality and what amounts are reasonably related to the costs of providing
137  anenhanced level of municipa servicesin the municipality.

138 (6) All license fees and taxes shall be uniform in respect to the class upon which they
139  areimposed.
140 (7) The governing body shall transmit the information from each approved business

141  license application to the county assessor within 60 days following the approval of the

142  application.

143 (8) If challenged in court, an ordinance enacted by a municipality before January 1,
144 1994, imposing a business license fee or tax on rental dwellings under this section shall be
145  upheld unless the business license fee or tax is found to impose an unreasonable burden on the
146  feeor tax payer.

147 Section 2. Section 10-1-401 is enacted to read:

148 Part 4. Municipal TelecommunicationsLicense Tax Act
149 10-1-401. Title.

150 This part is known as the "Municipal Telecommunications License Tax Act.”

151 Section 3. Section 10-1-402 is enacted to read:
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10-1-402. Definitions.
As used in this part:
(1) "Commission" means the State Tax Commission.

(2) (a) Subject to Subsections (2)(b) and (c), "customer" means the person who is

obligated under a contract with a telecommunications provider to pay for telecommunications

service received under the contract.

(b) For purposes of this section and Section 10-1-407, "customer” means:

(i) the person who is obligated under a contract with a telecommunications provider to

pay for telecommunications service received under the contract; or

(i) if the end user is not the person described in Subsection (2)(b)(i), the end user of

tel ecommunications service.

(c) "Customer" does not include aresdller:

(i) of telecommunications service; or

(ii) for mobile telecommunications service, of a serving carrier under an agreement to

serve the customer outside the tel ecommunications provider's licensed service area.

(3) (2) "End user" means the person who uses a telecommunications service.

(b) For purposes of telecommunications service provided to a person who is not an

individual, "end user" means the individual who uses the tel ecommuni cations service on beha f

of the person who is provided the tel ecommunications service.

(4) "Gross receipts from tel ecommunications service" means the revenue that a

telecommuni cations provider receives for telecommunications service rendered except for

amounts collected or paid as:

(a) atax, fee, or charge:

(i) imposed by a governmental entity:;

(ii) separately identified as atax, fee, or charge in the transaction with the customer for

the telecommunications service; and

(iii) imposed only on atelecommunications provider; or

(b) sales and use taxes collected by the telecommunications provider from a customer
under Title 59, Chapter 12, Sales and Use Tax Act.

(5) "Mobile telecommunications service" is as defined in the Mobile
Telecommunications Sourcing Act, 4 U.S.C. Sec. 124.
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(6) "Municipality" means acity or town.

(7) "Place of primary use":

(a) for telecommunications service other than mobile tel ecommunications service,

means the street address representative of where the customer's use of the telecommunications

service primarily occurs, which shall be:
(i) the residential street address of the customer; or
(ii) the primary business street address of the customer; or

(b) for mobile telecommunications service, is as defined in the Mobile
Telecommunications Sourcing Act, 4 U.S.C. Sec. 124.

(8) Notwithstanding where acall isbilled or paid, "service address’ means:

(a) if the location described in this Subsection (8)(a) is known, the location of the
tel ecommuni cations equi pment:

(i) towhich acall ischarged; and

(ii) from which the cal originates or terminates;
(b) if the location described in Subsection (8)(a) is not known but the location
described in this Subsection (8)(b) is known, the location of the origination point of the signal

of the telecommunications servicefirst identified by:

(i) the telecommunications system of the telecommunications provider; or

(ii) if the system used to transport the signal is not a system of the tel ecommunications

provider, information received by the telecommunications provider from its service provider;

or
(c) if the locations described in Subsection (8)(a) or (b) are not known, the location of a

customer's place of primary use.

(9) (a) Subject to Subsections (9)(b) and (9)(c), "telecommunications provider" means
aperson that:

(i) owns, controls, operates, or manages a telecommunications service; and

(ii) engagesin an activity described in Subsection (9)(a)(i) for the shared use with or
resale to any person of the telecommunications service.

(b) A person described in Subsection (9)(a) is a telecommunications provider whether

or not the Public Service Commission of Utah regul ates:

(i) that person; or
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(i) the telecommunications service that the person owns, controls, operates, or

manages.
(c) "Telecommunications provider" does not include an aggregator as defined in
Section 54-8b-2.
(10) "Telecommunications service' means:

(a) telephone service subject to a sales and use tax under Section 59-12-103; and

(b) _mobile telecommunications service subject to a sales and use tax_ under Section
59-12-103.
(11) (a) Except as provided in Subsection (11)(b), "telecommunications tax or fee"

means any of the following imposed by a municipality on atelecommunications provider:

i) atax;
(ii) alicense;
(iii) afee;

(iv) alicensefee;

(v) alicensetax;

(vi) afranchisefee; or

(vii) acharge similar to atax, license, or fee described in Subsections (11)(a)(i)

through (vi).

(b) "Telecommunications tax or fee" does not include:

(i) _the municipal telecommunications license tax authorized by this part; or

(i) atax, fee, or charge, including atax imposed under Title 59, Revenue and
Taxation, that is imposed:
(A) _on telecommunications providers; and

(B) on persons who are not telecommunications providers.
Section 4. Section 10-1-403 is enacted to read:

10-1-403. Municipality may levy municipal telecommunications licensetax --

Recovery from customers -- Annexation.
(1) (a) Subject to the provisions of this section, beginning July 1, 2004, a municipality

may levy on and provide that there is collected from a telecommunications provider a

municipal telecommunications license tax on the tel ecommunications provider's gross receipts

from telecommunications service that is attributed to the municipality in accordance with
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Section 10-1-407.
(b) Tolevy and provide for the collection of a municipal telecommunications license

tax under this part, the municipality shall adopt an ordinance that complies with the
requirements of Section 10-1-404.
(c) A municipal telecommunications license tax imposed under this part shall be at a

rate of up to 4% of the tel ecommunications provider's gross receipts from tel ecommunications
service that is attributed to the municipality in accordance with Section 10-1-407.
(2) A telecommunications provider may recover the amounts paid in municipal

telecommuni cations license taxes from the customers of the telecommunications provider

through a charge that is separately identified in the statement of the transaction with the

customer as the recovery of atax.

(3) (a) For purposes of this Subsection (3):

(i) "Annexation" means an annexation to a municipality under Title 10, Chapter 2, Part

4. Annexation.

(ii) "Annexing area’ means an area that is annexed into a municipality.

(b) (i) If, on or after July 1, 2004, a municipality enacts or repeals a tax under this part

or changes the rate of the tax, the enactment, repeal, or change shall take effect:

(A) on thefirst day of a caendar quarter; and

(B) after a 75-day period beginning on the date the commission receives notice meeting

the requirements of Subsection (3)(b)(ii) from the municipality.
(ii) _The notice described in Subsection (3)(b)(i)(B) shall state:
(A) that the municipality will enact or repeal atax under this part or change the rate of

the tax;
(B) the statutory authority for the tax described in Subsection (3)(b)(ii)(A):
(C) the effective date of the tax described in Subsection (3)(b)(ii)(A); and
(D) if the municipality enacts the municipal telecommunications license tax or changes

the rate of the tax, the new rate of the tax.

(c) (i) _If, for an annexation that occurs on or after July 1, 2004, the annexation will

result in a change in the rate of the tax under this part for an annexing area, the change shall
take effect:
(A) on thefirst day of acalendar guarter; and
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276 (B) after a 75-day period beginning on the date the commission receives notice meeting

277  therequirements of Subsection (3)(c)(ii) from the municipality that annexes the annexing area.

278 (ii) The notice described in Subsection (3)(c)(i)(B) shall state:

279 (A) that the annexation described in Subsection (3)(c)(i) will result in achangein the
280 rate of atax under this part for the annexing area;

281 (B) the statutory authority for the tax described in Subsection (3)(c)(ii)(A);

282 (C) the effective date of the tax described in Subsection (3)(c)(ii)(A); and

283 (D) the new rate of the tax described in Subsection (3)(c)(ii)(A).

284 Section 5. Section 10-1-404 is enacted to read:

285 10-1-404. Municipal telecommunications license tax ordinance provisions.

286 An ordinance required by Subsection 10-1-403(1) shall include a provision that:

287 (1) leviesamunicipal telecommunications license tax:

288 (a) on the gross recei pts from telecommunications service attributed to the municipality
289  in accordance with Section 10-1-407;

290 (b) at arate:

291 (i) not to exceed the rate specified in Subsection 10-1-403(1)(c); and

292 (i) subject to the requirements of Section 10-1-407; and

293 (c) beginning on adate:

294 (i) _on or after July 1, 2004; and

295 (i) subject to the requirements of Section 10-1-403;

296 (2) on or before the effective date of the ordinance, the municipality shall enter into the

297 uniform interloca agreement with the commission described in Section 10-1-405 under which

298 the commission collects, enforces, and administers the municipal telecommunications license
299 tax;
300 (3) exempts amunicipality from the limitation on the rate that may be imposed under

301 Subsection (1)(b)(i) if the exemption from the limitation on the rate that may be imposed under

302 Subsection (1)(b)(i) is approved by a majority vote of the voters in the municipality that vote
303 in:
304 (@) amunicipal general election:;

305 (b) aregular general election; or

306 (c) alocal special election; and
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307 (4) incorporates the provisions of Section 10-1-408.
308 Section 6. Section 10-1-405 is enacted to read:
309 10-1-405. Collection of taxes by commission -- Uniform interlocal agreement —

310 Chargefor services.
311 (1) Subject to the other provisions of this section, the commission shall collect,

312  enforce, and administer any municipal telecommunications license tax imposed under this part
313  pursuant to:

314 (a) the same procedures used in the administration, collection, and enforcement of the
315 dtate sales and use tax under:

316 (i) Title59, Chapter 1, General Taxation Palicies; and

317 (ii) Title59, Chapter 12, Part 1, Tax Collection; and

318 (b) auniform interlocal agreement:

319 (i) between:

320 (A) the municipality that imposes the municipal telecommunications license tax; and
321 (B) the commission;

322 (i) that is executed under Title 11, Chapter 13, Interlocal Cooperation Act;

323 (iii) that complies with Subsection (2)(a); and

324 (iv) that is developed by rule in accordance with Subsection (2)(b).

325 (2) (a) Theuniform interlocal agreement described in Subsection (1) shall provide that
326  the commission shall:

327 (i) transmit monies collected under this part:

328 (A) monthly; and

329 (B) by electronic funds transfer by the commission to the municipality;

330 (ii) conduct audits of the municipal telecommunications license tax;

331 (iii) charge the municipality for the commission's services under this section in an

332 amount:
333 (A) sufficient to reimburse the commission for the cost to the commission in rendering

334 theservices, and

335 (B) that may not exceed an amount equal to 1.5% of the municipal telecommunications

336 license tax imposed by the ordinance of the municipality; and

337 (iv) collect, enforce, and administer the municipal telecommunications license tax
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authorized under this part pursuant to the same procedures used in the administration,

collection, and enforcement of the state sales and use tax under:

(A) Title59, Chapter 1, General Taxation Policies; and

(B) Title 59, Chapter 12, Part 1, Tax Collection.

(b) In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
commission shall develop a uniform interlocal agreement that meets the requirements of this

section.
(3) The administrative fee charged under Subsection (2)(a) shall be:
(a) deposited in the Sales and Use Tax Administrative Fees Account; and

(b) used for administration of municipal telecommunications license taxes under this

Section 7. Section 10-1-406 is enacted to read:
10-1-406. Limitation of other telecommunicationstaxesor fees.
(1) Subject to the other provisions of this section, a municipality may not levy or

collect a telecommunications tax or fee on a person except for a telecommunications tax or fee

imposed by the municipality:

(a) on atelecommunications provider to recover the management costs of the

municipality caused by the activities of the telecommunications provider in the right-of-way of

amunicipality if the telecommunications tax or fee:
(i) isimposed in accordance with Section 72-7-102; and
(i) isnot related to:
(A) amunicipality's loss of use of ahighway as aresult of the activities of the

tel ecommunications provider in aright-of-way; or

(B) increased deterioration of a highway as aresult of the activities of the

tel ecommuni cations provider in aright-of-way; or

(b) on aperson that:

() isnot subject to a municipal telecommunications license tax under this part; and

(i) locates telecommunications facilities, as defined in Section 72-7-108, in the
municipality.

(2) Subsection (1)(a) may not be interpreted as exempting a telecommunications

provider from complying with any ordinance:
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(a) related to excavation, construction, or installation of atelecommunications facility:;

and
(b) that addresses the safety and quality standards of the municipality for excavation,

construction, or installation.

(3) A telecommunications tax or fee imposed under Subsection (1)(b) shall be
imposed:

(a) by ordinance; and

(b) on acompetitively neutral basis.
Section 8. Section 10-1-407 is enacted to read:

10-1-407. Attributing the grossreceipts from telecommunications serviceto a

municipality -- Rate impact.
(1) The gross receipts from atelecommunications service are attributed to a

municipality if the gross receipts are from a transaction for telecommunications service that is

located within the municipality:

(@) for purposes of sales and use taxes under Title 59, Chapter 12, Sales and Use Tax
Act; and

(b) determined in accordance with Section 59-12-207.

(2) (a) The rate imposed on the gross receipts for telecommunications service shall be

determined in accordance with Subsection (2)(b) if the location of atransaction for

telecommunications service is determined under Subsection (1) to be a municipality other than

the municipality in whichit is located:

(i) for telecommunications service other than mobile telecommunications service, the

customer's service address; or

(ii) for mobil e telecommunications service, the customer's primary place of use.

(b) The rate imposed on the gross receipts for tel ecommunications service described in
Subsection (2)(a) shall be the lower of:
(i) _the rate imposed by the taxing jurisdiction in which the transaction is located under

Subsection (1); or
(ii) the rate imposed by the municipality in which it is located:

(A) for telecommunications service other than mobile tel ecommunications service, the

customer's service address; or
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(B) for mobile tel ecommunications service, the customer's primary place of use.
Section 9. Section 10-1-408 is enacted to read:
10-1-408. Procedurefor taxeserroneoudsly recovered from customers.

A customer may not bring a cause of action against a telecommunications provider on

the basis that the tel ecommunications provider erroneously recovered from the customer

municipal telecommunications license taxes authorized by this part:

(1) unlessthe customer provides the tel ecommunications provider written notice that:

(a) the customer requests a refund of the amounts paid by the customer pursuant to
Subsection 10-1-403(2); and

(b) contains the information necessary to determine the validity of the request
described in Subsection (1)(a); and

(2) before 60 days from the day on which the telecommunications provider receives the

written notice required by Subsection (1).
Section 10. Section 10-1-409 is enacted to read:
10-1-409. Report on rateinformation.

(1) (a) In accordance with this section, the commission shall submit areport to the

Legislature on or before February 16, 2004, that specifies the percentage cal culated under

Subsection (1)(b) for each municipality that as of July 1, 2003 has imposed atax, fee, or charge

under:
(i) Section 10-1-203 in effect as of July 1, 2003; and
(i) Title11, Chapter 26, Local Taxation of Utilities Limitation, in effect asof July 1,

2003.
(b) The percentage for each municipality described in Subsection (1)(a) shall be

calculated by:
(i) _determining, on the basis of the report required by Subsection (2)(a), the revenues

received by the municipality during the period beginning July 1, 2003 and ending December
31, 2003 under:

(A) Section 10-1-203 in effect as of July 1, 2003; and

(B) Title11, Chapter 26, Local Taxation of Utilities Limitation, in effect as of July 1,

2003;
(ii)_dividing the number calculated under Subsection (1)(b)(i) by the aggregate for all
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tel ecommuni cations providers of the gross recei pts from tel ecommunications service attributed

to the municipality:

(A) asif the municipal telecommunications license tax authorized by this part had been

imposed by the municipality;
(B) during the period beginning July 1, 2003 and ending December 31, 2003; and
(C) on the basis of the report required by Subsection (2)(b);
(iii) rounding the number calculated under Subsection (1)(b)(ii) up to the nearest .01%;

(iv) adding .01% to the number calculated under Subsection (1)(b)(iii).
(c)_The report required by this Subsection (1) shall be submitted to:
(i) (A) the Revenue and Taxation Standing Committee of the:

() House of Representatives; and

(1) Senate; and

(B) the Office of Legidative Research and General Counsel; and

(ii) provideinformation to the Legislature for the L egislature to evaluate whether the

maximum rate authorized by this part for the municipal telecommunications license tax should
be modified.

(d) The commission shall provide a copy of the report submitted under this Subsection
(1) to the Utah League of Cities and Towns on February 16, 2004.

(2) By no later than January 31, 2004 each:

(a) municipality described in Subsection (1)(a) shall file areport with the commission
certifying:

(i) the revenues received by the municipality during the period beginning July 1, 2003

and ending December 31, 2003 under:

(A) Section 10-1-203 in effect as of July 1, 2003; and

(B) Title11, Chapter 26, Local Taxation of Utilities Limitation, in effect as of July 1,
2003; and

(b) telecommunications provider providing telecommunications service in this state

shall file areport with the commission stating the gross recei pts from tel ecommuni cations

service received by the telecommunications provider for each municipality described in

Subsection (1)(a):
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462 (i) asif the municipal telecommunications license tax had been imposed by the
463  municipality;

464 (i) for the period beginning July 1, 2003 and ending December 31, 2003; and
465 (iii) that are attributed to the municipality.

466 Section 11. Section 10-1-410 is enacted to read:

467 10-1-410. Transactions consisting of telecommunications service and

468 nontelecommunications services.
469 (1) For purposes of this section, "nontel ecommunications services' means services or

470 tangible personal property that are:

471 (a) not tel ecommuni cations service; and
472 (b) provided by atelecommunications provider to a customer.
473 (2) Except to the extent prohibited by federal law, if atelecommunications provider

474  provides nontel ecommunications services to a customer as part of the same transaction in

475  which the telecommunications provider provides tel ecommunications service, the gross

476  receipts from the nontel ecommunications services provided by the telecommunications

477  provider are subject to atax under this part unless:

478 (a) the charge for the nontelecommunications services is separately identified in the

479  statement of the transaction with the customer of the telecommunications service; or

480 (b) from the books and records of the telecommunications provider that are kept in the

481 regular course of business, the telecommunications provider can reasonably identify the portion
482 of thetota charge for the transaction that is attributabl e to:

483 (i) the nontelecommunications services; and

484 (ii) the telecommunications service.

485 Section 12. Section 11-26-1 is amended to read:

486 11-26-1. Definitions-- Celling on local charges based on gross revenues of public
487  serviceprovider.

488 (1) Asusedinthischapter:

489 H—

490

491

492
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() —Exel et d tretde]
[(A)rprivatetineserviees;]
[(B)ytongdistance-toH-services:]

[tb}] (&) "Local charge" means one or more of the following charges paid by a public

service provider to a county or municipality:

() atax;
(if) alicense;
(iii) afee;

(iv) alicensefeeg;

(v) alicensetax; or

(vi) acharge similar to Subsections (1)[tb)](a)(i) through (V).

(b) "Municipality" means:

(i) acity; or

(ii) atown.

(c) "Public service provider" means[—(H—apubhettitity:-or-(i)] a person [or-entity]
engaged in the business of supplying[+{A)—tetephone-service-or(B)] taxable energy as defined
in Section 10-1-303.

(2) A county or amunicipality may not impose upon, charge, or collect from a public

service provider local charges:

() imposed on the basis of the gross revenues of the public service provider;

(b) derived from sales, use, or both sales and use of the service within the county or
municipality; and

(c) inatotal amount that is greater than 6% of gross revenues.

(3) The determination of gross revenues under this section may not include:

() the sale of gas or electricity as specia fuel for motor vehicles; or

[ SCA U (I TU ) V JITUVIUCU VY A YUV U
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[¢€)] (b) alocal charge.
(4) Thissection may not be construed to:
(a) affect or limit the power of counties or municipalities to impose sales and use taxes

under:

(i) Title 59, Chapter 12, [Part-2tocat] Sales and Use Tax Actl[;]; or

(i) Title 10, Chapter 1, Part 3, Municipa Energy Sales and Use Tax Act; or

(b) grant any county or municipality the power to impose alocal charge not otherwise
provided for by law.

(5) This section takes precedence over any conflicting provision of law.

Section 13. Section 59-1-403 is amended to read:

59-1-403. Confidentiality -- Exceptions -- Penalty -- Application to property tax.

(1) () Except as provided in this section, any of the following may not divulge or make
known in any manner any information gained by that person from any return filed with the
commission:

(i) atax commissioner;

(if) an agent, clerk, or other officer or employee of the commission; or

(iii) arepresentative, agent, clerk, or other officer or employee of any county, city, or
town.

(b) Except as provided in Subsection (1)(c), an official charged with the custody of a
return filed with the commission is not required to produce the return or evidence of anything
contained in the return in any action or proceeding in any court, except:

(i) inaccordance with judicia order;

(if) on behalf of the commission in any action or proceeding under:

(A) thistitle; or

(B) other law under which persons are required to file returns with the commission;

(iii) on behalf of the commission in any action or proceeding to which the commission
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isaparty; or

(iv) on behalf of any party to any action or proceeding under thistitle if the report or
facts shown by the return are directly involved in the action or proceeding.

(c) Notwithstanding Subsection (1)(b), a court may require the production of, and may
admit in evidence, any portion of areturn or of the facts shown by the return, as are specifically
pertinent to the action or proceeding.

(2) This section does not prohibit:

(a) aperson or that person’'s duly authorized representative from receiving a copy of
any return or report filed in connection with that person's own tax;

(b) the publication of statistics as long as the statistics are classified to prevent the
identification of particular reports or returns; and

(c) theinspection by the attorney general or other legal representative of the state of the
report or return of any taxpayer:

(i) who brings action to set aside or review atax based on the report or return;

(if) against whom an action or proceeding is contemplated or has been instituted under
thistitle; or

(iif) against whom the state has an unsatisfied money judgment.

(3) (&) Notwithstanding Subsection (1) and for purposes of administration, the
commission may by rule, made in accordance with Title 63, Chapter 46a, Utah Administrative
Rulemaking Act, provide for areciprocal exchange of information with:

(i) the United States Internal Revenue Service; or

(ii) therevenue service of any other state.

(b) Notwithstanding Subsection (1) and for all taxes except individual income tax and
corporate franchise tax, the commission may by rule, made in accordance with Title 63,
Chapter 46a, Utah Administrative Rulemaking Act, share information gathered from returns
and other written statements with the federal government, any other state, any of the political
subdivisions of another state, or any political subdivision of this state, except as limited by
Sections 59-12-209 and 59-12-210, if these political subdivisions or the federal government
grant substantially similar privileges to this state.

(c) Notwithstanding Subsection (1) and for all taxes except individual income tax and
corporate franchise tax, the commission may by rule, in accordance with Title 63, Chapter 463,



586
587
588
589
590
591
592
593
594
595
596
597
598
599
600
601
602
603
604
605
606
607
608
609
610
611
612
613
614
615
616

SB.23 12-17-02 10:12 AM

Utah Administrative Rulemaking Act, provide for the issuance of information concerning the
identity and other information of taxpayers who have failed to file tax returns or to pay any tax
due.

(d) Notwithstanding Subsection (1), the commission shall provide to the Solid and
Hazardous Waste Control Board executive secretary, as defined in Section 19-6-102, as
requested by the executive secretary, any records, returns, or other information filed with the
commission under Chapter 13, Motor and Special Fuel Tax Act, or Section 19-6-410.5
regarding the environmental assurance program participation fee.

(e) Notwithstanding Subsection (1), at the request of any person the commission shall
provide that person sales and purchase volume data reported to the commission on areport,
return, or other information filed with the commission under:

(i) Chapter 13, Part 2, Motor Fuel; or

(if) Chapter 13, Part 4, Aviation Fuel.

(f) Notwithstanding Subsection (1), upon request from a tobacco product manufacturer,
as defined in Section 59-22-202, the commission shall report to the manufacturer:

(i) the quantity of cigarettes, as defined in Section 59-22-202, produced by the
manufacturer and reported to the commission for the previous calendar year under Section
59-14-407; and

(if) the quantity of cigarettes, as defined in Section 59-22-202, produced by the
manufacturer for which atax refund was granted during the previous calendar year under
Section 59-14-401 and reported to the commission under Subsection 59-14-401(1)(a)(V).

(g9) Notwithstanding Subsection (1), the commission shall notify manufacturers,
distributors, wholesalers, and retail dealers of atobacco product manufacturer that is prohibited
from selling cigarettes to consumers within the state under Subsection 59-14-210(2).

(h) Notwithstanding Subsection (1), the commission may:

(i) provideto the Division of Consumer Protection within the Department of
Commerce and the attorney general data:

(A) reported to the commission under Section 59-14-212; or

(B) related to aviolation under Section 59-14-211; and

(if) upon request provide to any person data reported to the commission under
Subsections 59-14-212(1)(a) through(c) and Subsection 59-14-212(1)(g).
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(i) Notwithstanding Subsection (1), the commission shall, at the request of a committee
of the Legidature, Office of the Legidative Fiscal Analyst, or Governor's Office of Planning
and Budget, provide to the committee or office the total amount of revenues collected by the
commission under Chapter 24, Radioactive Waste Tax Act, for the time period specified by the
committee or office.

(1) Notwithstanding Subsection (1), the commission shall at the request of the
Legislature provide to the Legisature the total amount of sales or uses exempt under
Subsection 59-12-104(52) reported to the commission in accordance with Section 59-12-105.

(k) Notwithstanding Subsection (1), the commission shall make the list required by
Subsection 59-14-408(3) available for public inspection.

() Notwithstanding Subsection (1), the commission shall comply with the reporting
reguirements of Section 10-1-409.

(4) (&) Reports and returns shall be preserved for at least three years.

(b) After the three-year period provided in Subsection (4)(a) the commission may
destroy areport or return.

(5) (&) Any person who violates this section is guilty of aclass A misdemeanor.

(b) If the person described in Subsection (5)(a) is an officer or employee of the state,
the person shall be dismissed from office and be disqualified from holding public officein this
state for a period of five years thereafter.

(6) This part does not apply to the property tax.

Section 14. Section 59-12-102 is amended to read:

59-12-102. Definitions.

Asused in this chapter:

(1) (8 "Admission or user fees' includes season passes.

(b) "Admission or user fees' does not include annual membership duesto private
organizations.

(2) "Areaagency on aging" is as defined in Section 62A-3-101.

(3) "Authorized carrier" means.

(a) inthe case of vehicles operated over public highways, the holder of credentials
indicating that the vehicle is or will be operated pursuant to both the International Registration
Plan and the International Fuel Tax Agreement;
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(b) inthe case of aircraft, the holder of a Federal Aviation Administration operating
certificate or air carrier's operating certificate; or

(c) inthe case of locomotives, freight cars, railroad work equipment, or other rolling
stock, the holder of a certificate issued by the United States Surface Transportation Board.

(4) (@) For purposes of Subsection 59-12-104(43), "coin-operated amusement device"
means.

(i) acoin-operated amusement, skill, or ride device;

(i) that is not controlled through vendor-assisted, over-the-counter, sales of tokens;
and

(iii) includes a music machine, pinball machine, billiard machine, video game machine,
arcade machine, and a mechanical or electronic skill game or ride.

(b) For purposes of Subsection 59-12-104(43), "coin-operated amusement device" does
not mean a coin-operated amusement device possessing a coinage mechanism that:

(i) accepts and registers multiple denominations of coins; and

(i1) alowsthe vendor to collect the sales and use tax at the time an amusement device
is activated and operated by a person inserting coinsinto the device.

(5 "Commercia use" means the use of gas, electricity, heat, coa, fuel ail, or other
fuels that does not constitute industrial use under Subsection (13) or residential use under
Subsection [(23)] (24).

(6) (@) "Common carrier" means a person engaged in or transacting the business of
transporting passengers, freight, merchandise, or other property for hire within this state.

(b) (i) "Common carrier" does not include a person who, at the time the person is
traveling to or from that person's place of employment, transports a passenger to or from the
passenger's place of employment.

(it) For purposes of Subsection (6)(b)(i), in accordance with Title 63, Chapter 463,
Utah Administrative Rulemaking Act, the commission may make rules defining what
constitutes a person's place of employment.

(7) "Component part” includes:

(@) poultry, dairy, and other livestock feed, and their components;

(b) baling ties and twine used in the baling of hay and straw;

(c) fuel used for providing temperature control of orchards and commercial
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679  greenhouses doing a majority of their business in wholesale sales, and for providing power for
680  off-highway type farm machinery; and

681 (d) feed, seeds, and seedlings.

682 (8) "Construction materials’ means any tangible personal property that will be
683  converted into real property.

684 (9) (@) "Fundraising sales" means sales.

685 (i) (A) made by a school; or

686 (B) made by a school student;

687 (ii) that arefor the purpose of raising funds for the school to purchase equipment,

688 materials, or provide transportation; and

689 (iii) that are part of an officially sanctioned school activity.

690 (b) For purposes of Subsection (9)(a)(iii), "officially sanctioned school activity" means
691 aschool activity:

692 (i) that is conducted in accordance with aformal policy adopted by the school or school
693  district governing the authorization and supervision of fundraising activities;

694 (i) that does not directly or indirectly compensate an individual teacher or other

695 educational personnel by direct payment, commissions, or payment in kind; and

696 (iii) the net or gross revenues from which are deposited in a dedicated account

697  controlled by the school or school district.

698 (10) (&) "Hearing aid" means:

699 (i) aninstrument or device having an electronic component that is designed to:

700 (A) (1) improveimpaired human hearing; or

701 (I1) correct impaired human hearing; and

702 (B) () beworn inthe human ear; or

703 (I1) affixed behind the human ear;

704 (if) aninstrument or device that is surgically implanted into the cochlea; or

705 (iii) atelephone amplifying device.

706 (b) "Hearing aid" does not include:

707 (i) except as provided in Subsection (10)(a)(i)(B) or (10)(a)(ii), an instrument or device

708 having an electronic component that is designed to be worn on the body;
709 (if) except as provided in Subsection (10)(a)(iii), an assistive listening device or system
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710  designed to be used by oneindividual, including:

711 (A) apersonal amplifying system;

712 (B) apersonal FM system;

713 (C) atelevision listening system; or

714 (D) adeviceor system similar to adevice or system described in Subsections
715  (10)(b)(ii)(A) through (C); or

716 (iii) an assistive listening device or system designed to be used by more than one
717  individual, including:

718 (A) adeviceor systeminstaledin:

719 (1) an auditorium;

720 (1) achurch;

721 (111) aconference room;

722 (IV) asynagogue; or

723 (V) atheater; or

724 (B) adevice or system similar to a device or system described in Subsections
725 (10)(b)(iii)(A)(I) through (V).

726 (11) (@) "Hearing aid accessory" means a hearing aid:

727 (i) component;

728 (if) attachment; or

729 (iii) accessory.

730 (b) "Hearing aid accessory" includes:

731 (i) ahearing aid neck loop;

732 (i1) ahearing aid cord;

733 (iii) ahearing aid ear mold,;

734 (iv) hearing aid tubing;

735 (v) ahearing aid ear hook; or

736 (vi) ahearing aid remote control.

737 (c) "Hearing aid accessory" does not include:

738 (i) acomponent, attachment, or accessory designed to be used only with an:
739 (A) instrument or device described in Subsection (10)(b)(i); or

740 (B) assistive listening device or system described in Subsection (10)(b)(ii) or (iii); or
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(if) ahearing aid battery.

(12) (a) Except as provided in Subsection (12)(c), "home medical equipment or
supplies" means equipment or supplies that:

(i) alicensed physician prescribes or authorizes in writing as necessary:

(A) for the treatment of amedical illness or injury; or

(B) to mitigate an impairment resulting from illness or injury;

(i1) areused exclusively by the person for whom they are prescribed to serve a medical
purpose; and

(iii) arelisted aseligible for payment under:

(A) Title XVIII [efthefederat], Social Security Act; or

(B) the state plan for medical assistance under Title XIX [efthefederat]|, Socia
Security Act.

(b) "Home medical equipment or supplies" includes parts used in the repairs or
renovations of equipment or supplies described in Subsection (12)(a).

(c) Notwithstanding Subsection (12)(a), "home medical equipment or supplies’ does
not include:

(i) equipment or supplies purchased by, for, or on behalf of any:

(A) hedth carefacility, as defined in Subsection (12)(d); or

(B) one or more of the following for usein a professional practice:

(I) adoctor;

(1) anurse; or

(1) another health care provider;

(if) eyeglasses, contact lenses, or equipment to correct impaired vision; or

(iii) hearing aids or hearing aid accessories.

(d) For purposes of Subsection (12)(c)(i)(A), "health care facility” includes:

(i) aclinic;

(if) adoctor's office; or

(iii) ahealth carefacility as defined in Section 26-21-2.

(13) "Industrial use" means the use of natural gas, electricity, heat, coal, fuel oil, or
other fuels:

(8 inmining or extraction of minerals;
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(b) inagricultural operations to produce an agricultural product up to the time of
harvest or placing the agricultural product into a storage facility, including:

(i) commercial greenhouses,

(i) irrigation pumps;

(iii) farm machinery;

(iv) implements of husbandry as defined in Subsection 41-1a-102(23) that are not
registered under Title 41, Chapter 1a, Part 2, Registration; and

(v) other farming activities;

(c) in manufacturing tangible personal property at an establishment described in SIC
Codes 2000 to 3999 of the 1987 Standard Industrial Classification Manua of the federal
Executive Office of the President, Office of Management and Budget; or

(d) by ascrap recycler if:

(i) from afixed location, the scrap recycler utilizes machinery or equipment to process
one or more of the following itemsinto prepared grades of processed materials for use in new
products:

(A) iron;

(B) sted;

(C) nonferrous metal;

(D) paper;

(B) dlass,

(F) plastic;

(G) textile; or

(H) rubber; and

(ii) the new products under Subsection (13)(d)(i) would otherwise be made with
nonrecycled materials.

(14) "Manufactured home" means any manufactured home or mobile home as defined
in Title 58, Chapter 56, Utah Uniform Building Standards Act.

(15) For purposes of Subsection 59-12-104(14), "manufacturing facility" means:

(@) an establishment described in SIC Codes 2000 to 3999 of the 1987 Standard
Industrial Classification Manual of the federal Executive Office of the President, Office of
Management and Budget; or



12-17-02 10:12 AM SB.23

803 (b) ascrap recycler if:

804 (i) from afixed location, the scrap recycler utilizes machinery or equipment to process
805 oneor more of the following items into prepared grades of processed materials for use in new
806  products:

807 (A) iron;

808 (B) stedl;

809 (C) nonferrous metdl;

810 (D) paper;

811 (E) dlass,

812 (F) plastic;

813 (G) textile; or

814 (H) rubber; and

815 (if) the new products under Subsection (15)(b)(i) would otherwise be made with
816  nonrecycled materials.

817 (16) (a) "Medicine" means:

818 (i) insulin, syringes, and any medicine prescribed for the treatment of human ailments

819 by aperson authorized to prescribe treatments and dispensed on prescription filled by a

820 registered pharmacist, or supplied to patients by a physician, surgeon, or podiatric physician;
821 (if) any medicine dispensed to patients in a county or other licensed hospital if

822  prescribed for that patient and dispensed by a registered pharmacist or administered under the
823  direction of aphysician; and

824 (iii) any oxygen or stoma supplies prescribed by a physician or administered under the
825 direction of aphysician or paramedic.

826 (b) "Medicine" does not include:

827 (i) any auditory, prosthetic, ophthalmic, or ocular device or appliance; or

828 (if) any acoholic beverage.

829 (17) "Mobile telecommunications service" is as defined in the Mobile

830 Telecommunications Sourcing Act, 4 U.S.C. Sec. 124.

831 (18) "Olympic merchandise" means tangible personal property bearing an Olympic

832  designation, emblem, insignia, mark, logo, service mark, symbol, terminology, trademark, or
833  other copyrighted or protected material, including:
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834 (@) one or more of the following terms:

835 (i) "Olympic";

836 (it) "Olympiad"; or

837 (iii) "Citius Altius Fortius';

838 (b) the symbol of the International Olympic Committee, consisting of five interlocking
839  rings;

840 (c) the emblem of the International Olympic Committee Corporation;

841 (d) aUnited States Olympic Committee designation, emblem, insignia, mark, logo,
842  service mark, symbol, terminology, trademark, or other copyrighted or protected material;
843 (e) any emblem of the Olympic Winter Games of 2002 that is officially designated by
844  the Salt Lake Organizing Committee of the Olympic Winter Games of 2002; or

845 (f) the mascot of the Olympic Winter Games of 2002.

846 (19) (@) "Other fuels' means products that burn independently to produce heat or

847  energy.

848 (b) "Other fuels' includes oxygen when it is used in the manufacturing of tangible

849  personal property.

850 (20) "Person” includes any individual, firm, partnership, joint venture, association,
851  corporation, estate, trust, business trust, receiver, syndicate, this state, any county, city,
852 municipality, district, or other local governmental entity of the state, or any group or

853 combination acting as a unit.

854 (21) "Place of primary use':

855 (a) for telephone service other than mobile tel ecommuni cations service, means the

856  street address representative of where the purchaser's use of the telephone service primarily
857  occurs, which shall be:

858 (i) theresidential street address of the purchaser; or

859 (i) the primary business street address of the purchaser; or

860 (b) for mobile telecommunications service, is as defined in the Mobile

861 Telecommunications Sourcing Act, 4 U.S.C. Sec. 124.

862 [€21)] (22) "Purchase price" means the amount paid or charged for tangible persona

863  property or any other taxable transaction under Subsection 59-12-103(1), excluding only cash
864  discountstaken or any excise tax imposed on the purchase price by the federal government.
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865 [€22)] (23) "Regularly rented" means:

866 (a) rented to aguest for value three or more times during a calendar year; or

867 (b) advertised or held out to the public as a place that is regularly rented to guests for
868 value.

869 [€23}] (24) "Residential use" meansthe usein or around a home, apartment building,

870  deeping quarters, and similar facilities or accommodations.

871 [€24)] (25) (a) "Retail sale€" means any sale within the state of tangible personal

872  property or any other taxable transaction under Subsection 59-12-103(1), other than resale of
873  such property, item, or service by aretailer or wholesaler to a user or consumer.

874 (b) "Retail sale" includes sales by any farmer or other agricultural producer of poultry,
875  eggs, or dairy products to consumers if the sales have an average monthly sales value of $125
876  or more.

877 (c) "Retail sale" does not include, and no additional sales or use tax shall be assessed
878 againgt, those transactions where a purchaser of tangible personal property pays applicable
879 salesor usetaxesonitsinitial nonexempt purchases of property and then entersinto a

880 sale-leaseback transaction by which title to such property is transferred by the purchaser-lessee
881 toalessor for consideration, provided:

882 (i) thetransaction isintended as aform of financing for the property to the

883  purchaser-lessee; and

884 (if) pursuant to generally accepted accounting principles, the purchaser-lesseeis

885 required to capitalize the subject property for financial reporting purposes, and account for the
886 lease payments as payments made under a financing arrangement.

887 [€25)] (26) () "Retailer" means any person engaged in aregularly organized retail

888  businessin tangible personal property or any other taxable transaction under Subsection

889 59-12-103(1), and who is selling to the user or consumer and not for resale.

890 (b) "Retailer" includes commission merchants, auctioneers, and any person regularly
891 engaged in the business of selling to users or consumers within the state.

892 (c) "Retailer" does not include farmers, gardeners, stockmen, poultrymen, or other
893  growersor agricultural producers producing and doing business on their own premises, except
894 thosewho areregularly engaged in the business of buying or selling for a profit.

895 (d) For purposes of this chapter the commission may regard as retailers the following if
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they determineit is necessary for the efficient administration of this chapter: salesmen,
representatives, peddlers, or canvassers as the agents of the dealers, distributors, supervisors, or
employers under whom they operate or from whom they obtain the tangible personal property
sold by them, irrespective of whether they are making sales on their own behalf or on behalf of
these dedlers, distributors, supervisors, or employers, except that:

(i) aprinter'sfacility with which aretailer has contracted for printing shall not be
considered to be a salesman, representative, peddler, canvasser, or agent of the retailer; and

(ii) the ownership of property that islocated at the premises of a printer's facility with
which the retailer has contracted for printing and that consists of the final printed product,
property that becomes a part of the final printed product, or copy from which the printed
product is produced, shall not result in the retailer being deemed to have or maintain an office,
distribution house, sales house, warehouse, service enterprise, or other place of business, or to
maintain a stock of goods, within this state.

[€26)] (27) "Sale" means any transfer of title, exchange, or barter, conditional or
otherwise, in any manner, of tangible personal property or any other taxable transaction under
Subsection 59-12-103(1), for consideration. It includes:

(a) installment and credit sales;

(b) any closed transaction constituting a sale;

(c) any saleof electrical energy, gas, services, or entertainment taxable under this
chapter;

(d) any transaction if the possession of property is transferred but the seller retains the
title as security for the payment of the price; and

(e) any transaction under which right to possession, operation, or use of any article of
tangible personal property is granted under alease or contract and the transfer of possession
would be taxable if an outright sale were made.

[€27A)] (28) (a) "Saesrelating to schools' means the following sales by, amounts paid
to, or amounts charged by a school:

(i) salesthat are directly related to the school's educational functions or activities
including:

(A) thesaeof:

(I) textbooks;
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(I1) textbook fees;

(1) laboratory fees;

(IV) laboratory supplies; or

(V) safety equipment;

(B) the sale of clothing that:

(I) astudent is specifically required to wear as a condition of participation in a
school-related event or school-related activity; and

(I isnot readily adaptable to general or continued usage to the extent that it takes the
place of ordinary clothing;

(C) salesof food if the net or gross revenues generated by the food sales are deposited
into a school district fund or school fund dedicated to school meals; or

(D) transportation charges for official school activities; or

(if) amounts paid to or amounts charged by a school for admission to a school-related
event or school-related activity.

(b) "Salesrelating to schools' does not include:

(i) bookstore sales of items that are not educational materials or supplies;

(if) except as provided in Subsection [{27)] (28)(a)(i)(B), clothing; or

(iii) amounts paid to or amounts charged by a school for admission to a school-related
event or school-related activity if the amounts paid or charged are passed through to a person:

(A) other than a

() school;

(I nonprofit organization authorized by a school board or a governing body of a
private school to organize and direct a competitive secondary school activity; or

(1) nonprofit association authorized by a school board or a governing body of a
private school to organize and direct a competitive secondary school activity; and

(B) that isrequired to collect sales and use taxes under this chapter.

(c) Inaccordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
commission may make rules defining the term "passed through.”

[€28)] (29) For purposes of this section and Section 59-12-104, "school” means:

() an elementary school or a secondary school that:

() isa
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958 (A) public schoal; or

959 (B) private school; and

960 (if) providesinstruction for one or more grades kindergarten through 12; or

961 (b) apublic school district.

962 [€29)] (30) (a) "Semiconductor fabricating or processing materials' means tangible
963  personal property:

964 (i) used primarily in the process of:

965 (A) (1) manufacturing a semiconductor; or

966 (1) fabricating a semiconductor; or

967 (B) maintaining an environment suitable for a semiconductor; or

968 (if) consumed primarily in the process of:

969 (A) (1) manufacturing a semiconductor; or

970 (1) fabricating a semiconductor; or

971 (B) maintaining an environment suitable for a semiconductor.

972 (b) "Semiconductor fabricating or processing materials' includes:

973 (i) partsused inthe repairs or renovations of tangible persona property described in
974  Subsection [{29)] (30)(a); or

975 (if) achemical, catalyst, or other material used to:

976 (A) produce or induce in a semiconductor a

977 (1) chemical change; or

978 (I physical change;

979 (B) remove impurities from a semiconductor; or

980 (C) improve the marketable condition of a semiconductor.

981 [€36)] (31) "Senior citizen center" means afacility having the primary purpose of
982  providing servicesto the aged as defined in Section 62A-3-101.

983 [€31)] (32) "State" means the state of Utah, its departments, and agencies.

984 [€32)] (33) "Storage" means any keeping or retention of tangible personal property or

985 any other taxable transaction under Subsection 59-12-103(1), in this state for any purpose
986  except saleintheregular course of business.

987 [€33)] (34) (a) "Tangible personal property” means:

988 (i) all goods, wares, merchandise, produce, and commodities;
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989 (it) all tangible or corporea things and substances which are dealt in or capable of
990 being possessed or exchanged;
991 (iii) water in bottles, tanks, or other containers; and
992 (iv) al other physically existing articles or things, including property severed from real
993 edtate.
994 (b) "Tangible personal property” does not include:
995 (i) real estate or any interest or improvementsin rea estate;
996 (ii) bank accounts, stocks, bonds, mortgages, notes, and other evidence of debt;
997 (iii) insurance certificates or policies,
998 (iv) personal or governmental licenses;
999 (v) water in pipes, conduits, ditches, or reservairs,
1000 (vi) currency and coinage constituting legal tender of the United States or of aforeign
1001  nation; and
1002 (vii) al gold, silver, or platinum ingots, bars, medallions, or decorative coins, not

1003  constituting legal tender of any nation, with agold, silver, or platinum content of not less than
1004  80%.

1005 [(34] (35) (8 [

1006  "Telephone service" means atwo-way transmission:
1007 @) by:

1008 (A) wire;

1009 (B) radio;

1010 (C) lightwave; or

1011 (D) other electromagnetic means; and
1012 (ii) of one or more of the following:
1013 (A) asign;

1014 (B) asignal;

1015 (C) writing;

1016 (D) animage;

1017 (E) sound;

1018 (F) amessage;

1019 (G) data; or
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(H) other information of any nature.

(b) "Telephone service" includes:

(i) cellular telephone service;

(i) private communications service; or

(iii) automated digital telephone answering service.

(c) "Telephone service" does not include a service or atransaction that a state or a
political subdivision of a state is prohibited from taxing as of July 1, 2001, under the Internet
Tax Freedom Act, Pub. L. No. 105-277.

(36) Notwithstanding where a call is billed or paid, "telephone service address’ means:

(a) if the location described in this Subsection (36)(a) is known, the location of the
telephone service equipment:

(i) towhich acall is charged: and

(ii) from which the call originates or terminates;
(b) if the location described in Subsection (36)(a) is not known but the location
described in this Subsection (36)(b) is known, the location of the origination point of the signal

of the telephone service first identified by:

(i) the telecommunications system of the seller; or

(ii) if the system used to transport the signal is not that of the seller, information

received by the seller from its service provider; or

(c) if the locations described in Subsection (36)(a) or (b) are not known, the location of

apurchaser's primary place of use.

[€35)] (37) (a) "Telephone service provider" means a person that:

(i) owns, controls, operates, or manages a telephone service; and

(if) engagesin an activity described in Subsection [€35)] (37)(a)(i) for the shared use
with or resale to any person of the telephone service.

(b) A person described in Subsection [{35)] (37)(a) is atelephone service provider
whether or not the Public Service Commission of Utah regulates:

(i) that person; or

(i) the telephone service that the person owns, controls, operates, or manages.

[€36)] (38) (8) "Use" means the exercise of any right or power over tangible personal
property under Subsection 59-12-103(1), incident to the ownership or the leasing of that
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1051  property, item, or service.

1052 (b) "Use" does not include the sale, display, demonstration, or trial of that property in
1053 theregular course of business and held for resale.

1054 [€37A] (39) "Vehicle" means any aircraft, as defined in Section 72-10-102; any vehicle,
1055 asdefined in Section 41-1a-102; any off-highway vehicle, as defined in Section 41-22-2; and
1056 any vessdl, asdefined in Section 41-1a-102; that is required to be titled, registered, or both.
1057 "Vehicle," for purposes of Subsection 59-12-104(36) only, also includes any locomotive,

1058 freight car, railroad work equipment, or other railroad rolling stock.

1059 [€38}] (40) "Vehicle deder” means a person engaged in the business of buying, selling,
1060 or exchanging vehicles as defined in Subsection [{37A)] (39).
1061 [€39}] (41) () "Vendor" means any person receiving any payment or consideration

1062  upon asale of tangible personal property or any other taxable transaction under Subsection
1063  59-12-103(1), or to whom the payment or consideration is payable.

1064 (b) "Vendor" does not mean a printer's facility described in Subsection [€25)] (26)(d).
1065 Section 15. Section 59-12-207 is amended to read:
1066 59-12-207. Report of tax collections -- Point of sale when retailer hasno

1067 permanent place of business or mor e than one place of businessis determined by rule of
1068 commission -- Public utilities -- Telephone telecommunications service.

1069 (1) Except as provided in Subsection (5), any sales and use taxes collected under this
1070  part shall be reported to the commission on forms that accurately identify the location where
1071  thetransaction resulting in atax under this chapter is consummated.

1072 (2) Except as provided in Subsection (5), for purposes of this part, the location of
1073  where atransaction is consummated:

1074 (@) isdetermined under rules of the commission if:

1075 (i) aretaler has no permanent place of businessin the state; or

1076 (if) has more than one place of business; and

1077 (b) iswhere apurchaser receives the following products or services sold by a public
1078  utility, as defined in Section 54-2-1, to that purchaser:

1079 (i) gas; or

1080 (i) eectricity[+of].

1081 [(HH—tetephoneservices]
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(3) Theform required under Subsection (1) shall:

(a) accompany the sales and use tax returns required under this chapter; and

(b) identify the location of any transaction consummated during the return filing
period.

(4) Subject to Subsection (5) and in accordance with Title 63, Chapter 46a, Utah
Administrative Rulemaking Act, the commission shall make rules regarding the determination
of the location of where under Subsection (2)(a) atransaction is consummeated.

(5) Notwithstanding Subsections (1) and (2)[;-ebitetetecemmuricationsservieets

H-S:€-Sec116et-seq:] and except as provided in Subsection (6), the location of a transaction
for telephone service taxed under this part shall be the county, city, or town within which is
located the nine-digit zip code that is assigned by the United States Postal Service:

(a) for telephone service other than mobile telecommunications service, to the

telephone service address for the transaction; and

(b) for mobile telecommunications service, to the place of primary use for the

transaction.
(6) (a) For purposes of this Subsection (6):

(i) "Combined tax rate" means the sum of the tax rates imposed on a transaction
described in Subsection 59-12-103(1) under:

(A) Subsection 59-12-103(2)(a)(i);

(B) Section 59-12-204;

(C) Section 59-12-205;

(D) Section 59-12-401;

(E) Section 59-12-402;

(F) Section 59-12-501;

(G) Section 59-12-502;

(H) Section 59-12-703;

(1) Section 59-12-802;

(J) Section 59-12-804;

(K) Section 59-12-1001;

(L) Section 59-12-1102;
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(M) Section 59-12-1302; and
(N) Section 59-12-1402.
(i) "Lowest combined tax rate" for a shared zip code means the lowest combined tax

rate of the counties, cities, or towns within which the shared zip code is located.

(iii) "Shared zip code' means a nine-digit zip code assigned by the United States Postal

Service that is located within two or more counties, cities, or towns.
(b) Notwithstanding Subsection (5), if the nine-digit zip code that is assigned to a
telephone service address or a place of primary useis a shared zip code, the location of a

transaction for telephone service shall be:

(i) if thereis only one county, city, or town that imposes the lowest combined tax rate

for the shared zip code, the county, city, or town that imposes the lowest combined tax rate; or

(ii) if two or more counties, cities, or towns impose the lowest combined tax rate for

the shared zip code, the county, city, or town that:

(A) imposes the lowest combined tax rate for the shared zip code; and

(B) of the counties, cities, or towns that impose the lowest combined tax rate, has

located within the county, city, or town the largest number of street addresses within the shared

Zip code.
(c) A telephone service provider shall collect sales and use taxes imposed under this

chapter at the combined tax rate imposed within the county, city, or town in which the

transaction for telephone service is located under Subsection (6)(b) notwithstanding the

following:
(i) Section 59-12-204;
(i) Section 59-12-205;
(iii) Section 59-12-401;
(iv) Section 59-12-402;
(v) Section 59-12-501;
(vi) Section 59-12-502;
(vii) Section 59-12-703;
(viii) Section 59-12-802;
(ix) Section 59-12-804;
(x) Section 59-12-1001;
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(xi) Section 59-12-1102;

(xii) Section 59-12-1302; and

(xiii) Section 59-12-1402.

Section 16. Section 69-2-5 is amended to read:

69-2-5. Funding for 911 emer gency telephone service.

(1) Inproviding funding of 911 emergency telephone service, any public agency
establishing a 911 emergency telephone service may:

() seek assistance from the federal or state government, to the extent constitutionally
permissible, in the form of loans, advances, grants, subsidies, and otherwise, directly or
indirectly;

(b) seek funds appropriated by local governmental taxing authorities for the funding of
public safety agencies; and

(c) seek gifts, donations, or grants from individuals, corporations, or other private
entities.

(2) For purposes of providing funding of 911 emergency telephone service, special
service districts may raise funds as provided in Section 17A-2-1322 and may borrow money
and incur indebtedness as provided in Section 17A-2-1316.

(3) @ Except as prowded in Subsection (3)(b)[;] and subject to [Subsectror{3)(H;the
tefing] the other provisions of this Subsection (3)

acounty, city, or town within which 911 emergency telephone service is provided may levy

monthly an emergency services telephone charge on:
(i) eachlocal exchange service switched access line within the boundaries of the

county, city, or town; and

(ii) each revenue producing radio communications access line with a billing address

within the boundaries of the [ areaservedby-thepubtic-ageney] county, city, or town.
(b) Notwithstanding Subsection (3)(a), an access [ti+es] line provided for public coin

telephone service [are] is exempt from emergency telephone charges.

(c) The amount of the charge levied under this section may not exceed:
(i) 53 cents per month for each local exchange service switched access line; and
(i) 53 cents per month for each radio communications access line.

| A county, city, or town
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shall notify the Public Service Commission of the intent to levy the charge under this
Subsection (3) at least 30 days prior to the effective date of the charge being levied.

(e) Subject to Subsection (3)(f), an emergency services telephone charge levied under
this section shall:

(i) benbilled and collected by the [eorperation;] person[;-or-entity] that provides the:

(A) local exchange service switched access line services; or

(B) radio communications access line services; and

y] State Tax Commission.

(f) An emergency services telephone charge on a mobile telecommunications service
may be levied, billed, and collected only to the extent permitted by the Mobile
Telecommunications Sourcing Act, 4 U.S.C. Sec. 116 et seq.

(g) The State Tax Commission shall:

(i) collect, enforce, and administer the charge imposed under this Subsection (3)

pursuant to the same procedures used in the administration, collection, and enforcement of the

state sales and use taxes under:
(A) Title59, Chapter 1, General Taxation Policies; and
(B) Title 59, Chapter 12, Part 1, Tax Collection;
(i) transmit monies collected under this Subsection (3):
(A) monthly; and
(B) by electronic funds transfer by the commission to the county, city, or town that

imposes the charge; and
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(iii) _charge the county, city, or town for the State Tax Commission's services under this

Subsection (3) in an amount:

(A) sufficient to reimburse the State Tax Commission for the cost to the State Tax

Commission in rendering the services; and

(B) that may not exceed an amount equal to 1.5% of the charges imposed under this
Subsection (3).
(4) (8 Any money received by [the] a public agency for the provision of 911

emergency telephone service shall be deposited in a special emergency telephone service fund.
(b) () The money in the emergency telephone service fund described in Subsection
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(4)(a) shall be expended by the public agency to pay the costs of establishing, installing,
maintaining, and operating a 911 emergency telephone system or integrating a 911 system into
an established public safety dispatch center, including contracting with the providers of local
exchange service, radio communications service, and vendors of appropriate terminal
eguipment as necessary to implement the 911 emergency telephone service.

(i1) Revenues derived for the funding of 911 emergency telephone service may only be
used for that portion of costs related to the operation of the 911 emergency telephone system
when such a system isintegrated with any public safety dispatch system.

Section 17. Section 69-2-5.5 is amended to read:

69-2-5.5. Emergency servicestelephone chargeto fund the Poison Control
Center.

(1) Subject to Subsection (13), there isimposed an emergency services telephone
charge of 7 cents per month on each local exchange service switched access line and each
revenue producing radio communications access line that is subject to an emergency services
telephone charge levied by a [pubtie-ageney] county, city, or town under Section 69-2-5.

(2) The emergency services telephone charge imposed under this section shall be:

(a) subject to Subsection (13), billed and collected by the [eorperation;] person|[;-of
entity] that provides.

(i) local exchange service switched access line services; or

(i) radio communications access line services [and];

(b) remitted [menthty] to the State Tax Commission at the same time as the person
remits to the State Tax Commission monies collected by the person under Title 59, Chapter 12,
Sales and Use Tax Act; and

[tB)] (c) deposited into the General Fund as dedicated credits to pay for:

(i) costsof establishing, installing, maintaining, and operating the University of Utah

Poison Control Center; and

(ii) expenses of the State Tax Commission to administer and enforce the collection of
the emergency services telephone charges.

(3) Fundsfor the University of Utah Poison Control Center program are nonlapsing.

(4) Emergency services telephone charges remitted to the State Tax Commission
pursuant to Subsection (2) shall be accompanied by the form prescribed by the commission.
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(5) The State Tax Commission may make rules to administer and enforce the collection
of emergency services telephone charges imposed under this section.

(6) A provider of local exchange service switched access line services or radio
communications access line services who fails to comply with this section is subject to
penalties and interest as provided in Sections 59-1-401 and 59-1-402.

(7) (8) Except as provided in Subsections (8) through (11), and subject to Subsection
(13), the State Tax Commission shall assess a charge imposed under this section within three
years after a provider of local exchange service switched access line services or radio
communications access line services files areturn.

(b) Except as provided in Subsections (8) through (11), if the commission does not
assess a charge imposed under this section within the three-year period provided in Subsection
(7)(a), the commission may not commence a proceeding to collect the charge.

(8) Notwithstanding Subsection (7), and subject to Subsection (13), the State Tax
Commission may assess a charge at any time if a provider of local exchange service switched
access line services or radio communications access line services:

(@) filesafalse or fraudulent return with intent to evade; or

(b) doesnot file areturn.

(9) Notwithstanding Subsection (7), beginning on July 1, 1998, the State Tax
Commission may extend the period to make an assessment or commence a proceeding to
collect the charge imposed under this section if:

(@) the three-year period under Subsection (7) has not expired; and

(b) the commission and the provider of local exchange service switched access line
services or radio communications access line services sign a written agreement:

(i) authorizing the extension; and

(i1) providing for the length of the extension.

(10) If the State Tax Commission delays an audit at the request of a provider of local
exchange service switched access line services or radio communications access line services,
the commission may make an assessment as provided in Subsection (11) if:

(@) the provider of local exchange service switched access line services or radio
communications access line services subsequently refuses to agree to an extension request by
the commission; and
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(b) thethree-year period under Subsection (7) expires before the commission
completes the audit.

(11) An assessment under Subsection (10) shall be:

(a) for thetime period for which the State Tax Commission could not make an
assessment because of the expiration of the three-year period; and

(b) inan amount equal to the difference between:

(i) the commission's estimate of the amount of the charge the provider of local
exchange service switched access line services or radio communications access line services
would have been assessed for the time period described in Subsection (11)(a); and

(if) the amount of the charge the provider of local exchange service switched access
line services or radio communications access line services actually paid for the time period
described in Subsection (11)(a).

(12) (a) Except as provided in Subsection (12)(b), the State Tax Commission may not
make a credit or refund unless the provider of local exchange service switched access line
services or radio communications access line services files a claim with the commission within
three years of the date of overpayment.

(b) Notwithstanding Subsection (12)(a), beginning on July 1, 1998, the commission
shall extend the period for a provider of local exchange service switched access line services or
radio communications access line services to file a claim under Subsection (12)(a) if:

(i) thethree-year period under Subsection (12)(a) has not expired; and

(if) the commission and the provider of local exchange service switched accessline
services or radio communications access line services sign awritten agreement:

(A) authorizing the extension; and

(B) providing for the length of the extension.

(13) An emergency services telephone charge under this section on a mobile
telecommuni cations service may be imposed, billed, and collected only to the extent permitted
by the Mobile Telecommunications Sourcing Act, 4 U.S.C. Sec. 116 et seq.

(14) (a) (i) For purposes of this Subsection (14) and except as provided in Subsection
(14)(a)(ii), "bad debt" is as defined in Section 166, Internal Revenue Code.

(ii) "Bad debt" does not include:

(A) amounts not subject to the charge imposed under this section that are included in
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the purchase price for:

(1) local exchange service switched access line service; or

(11)_radio communications access line service;

(B) financing charges or interest;

(C) the charge imposed under this section on:

() alocal exchange service switched access line; or

(11)_aradio communications access line;

(D) uncollectible amounts on tangible persona property that remains in the possession

of the vendor until the full purchase priceis paid:;

(E) expensesincurred in attempting to collect any debt; and

(F) amounts uncollected on repossessed property.

(b) The State Tax Commission shall allow a credit for amounts remitted to the State
Tax Commission under this section that constitute bad debt.

Section 18. Section 72-7-102 is amended to read:

72-7-102. Excavations, structures, or objects prohibited within right-of-way

except in accordance with law -- Permit and fee requirements -- Rulemaking -- Penalty
for violation.

(1) Asusedin this section, "management costs' means the reasonable, direct, and
actual costs a highway authority incurs in exercising authority over the highways under its
jurisdiction.

(2) Except as provided in Subsection (3) and Section 54-4-15, a person may not:

(a) dig or excavate, within the right-of-way of any state highway, county road, or city
street; or

(b) place, construct, or maintain any approach road, driveway, pole, pipeline, conduit,
sewer, ditch, culvert, billboard, advertising sign, or any other structure or object of any kind or
character within the right-of-way.

(3) (& A highway authority having jurisdiction over the right-of-way may allow
excavating, installation of utilities and other facilities or access under rules made by the
highway authority and in compliance with federal, state, and local law as applicable.

(b) (i) Therules may require a permit for any excavation or installation and may
require a surety bond or other security.
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(if) The application for a permit for excavation or installation on a state highway shall
be accompanied by a fee established under Subsection (4)(f).

(iii) The permit may be revoked and the surety bond or other security may be forfeited
for cause.

(4) (&) Except as provided in Section 72-7-108 with respect to the department
concerning the interstate highway system, a highway authority may require compensation from
autility service provider for access to the right-of-way of a highway only as provided in this
section.

(b) A highway authority may recover from a utility service provider, only those
management costs caused by the utility service provider's activities in the right-of-way of a
highway under the jurisdiction of the highway authority.

() (i) A feeor other compensation under this Subsection (4) shall be imposed on a
competitively neutral basis.

(i) If ahighway authority's management costs cannot be attributed to only one entity,
the management costs shall be allocated among all privately owned and government agencies
using the highway right-of-way for utility service purposes, including the highway authority
itself. The alocation shall reflect proportionately the management costs incurred by the
highway authority as a result of the various utility uses of the highway.

(d) A highway authority may not use the compensation authority granted under this
Subsection (4) as abasis for generating revenue for the highway authority that isin addition to
its management costs.

(e) () A utility service provider that is assessed management costs or afranchise fee by
a highway authority is entitled to recover those management costs.

(ii) If the highway authority that assesses the management costs or franchise feesisa
political subdivision of the state and the utility service provider serves customers within the
boundaries of that highway authority, the management costs may be recovered from those
customers.

(f) Inaccordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
department shall adopt a schedule of feesto be assessed for management costsincurred in
connection with issuing and administering a permit on a state highway under this section.

(9) In addition to the requirements of this Subsection (4), a telecommunications tax or
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fee imposed by a municipality on a telecommunications provider, as defined in Section
10-1-402, is subject to Section 10-1-406.
(5) Permit fees collected by the department under this section shall be deposited with

the state treasurer and credited to the Transportation Fund.
(6) Nothing in this section shall affect the authority of a municipality under:
(a) Section 11-26-1 [and];
(b) Section 10-1-203;
(c) Title 10, Chapter 1, Part 3, Municipal Energy Sales and Use Tax Act[:]; or
(d) Title 10, Chapter 1, Part 4, Municipal Telecommunications License Tax Act.
(7) A person who violates the provisions of Subsection (2) is guilty of aclassB

misdemeanor.

Section 19. Section 72-7-108 is amended to read:

72-7-108. Longitudinal telecommunication accessin theinter state highway
system -- Definitions -- Agreements-- Compensation -- Restrictions -- Rulemaking.

(1) Asusedinthis section:

(8 "Longitudinal access' means access to or use of any part of aright-of-way of a
highway on the interstate system that extends generally parallél to the right-of-way for atotal of
30 or more linear meters.

(b) "Statewide telecommunications purposes’ means the further development of the
statewide network that meets the telecommunications needs of state agencies and enhances the
learning purposes of higher and public education.

(c) "Telecommunication facility" means any telecommunication cable, line, fiber, wire,
conduit, innerduct, access manhole, handhole, tower, hut, pedestal, pole, box, transmitting
egui pment, receiving equipment, power equipment, or other equipment, system, and device
used to transmit, receive, produce, or distribute viawireless, wireline, electronic, or optical
signal for communication purposes.

(2) (a) Except as provided in Subsection (4), the department may allow a
telecommunication facility provider longitudinal access to the right-of-way of a highway on the
interstate system for the installation, operation, and maintenance of a telecommunication
facility.

(b) The department shall enter into an agreement with a telecommunication facility
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provider and issue a permit before granting it any longitudinal access under this section.

(i) Except as specifically provided by the agreement, a property interest in a
right-of-way may not be granted under the provisions of this section.

(i) Anagreement entered into by the department under this section shall:

(A) specify the terms and conditions for the renegotiation of the agreement;

(B) specify maintenance responsibilities for each telecommunication facility;

(C) be nonexclusive; and

(D) belimited to a maximum term of 30 years.

(3) (& The department shall require compensation from atelecommunication facility
provider under this section for longitudinal access to the right-of-way of a highway on the
interstate system.

(b) The compensation charged shall be:

(i) fair and reasonable;

(if) competitively neutral;

(iii) nondiscriminatory;

(iv) open to public inspection;

(v) established to promote access by multiple telecommunication facility providers,

(vi) established for zones of the state, with zones determined based upon factors that
include population density, distance, numbers of telecommunication subscribers, and the
impact upon private right-of-way users;

(vii) established to encourage the deployment of digital infrastructure within the state;

(viii) set after the department conducts a market analysis to determine the fair and
reasonable values of the right-of-way based upon adjacent property values,

(ix) alump sum payment or annual installment, at the option of the
telecommunications facility provider; and

(x) set in accordance with Subsection (3)(f).

(c) (i) The compensation charged may be cash, in-kind compensation, or a combination
of cash and in-kind compensation.

(i1) In-kind compensation requires the agreement of both the telecommunication
facility provider and the department.

(iii) The department shall, in consultation with the Telecommunications Advisory
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1423  Council created in Section 72-7-109, determine the present value of any in-kind compensation
1424  based upon the incremental cost to the telecommunication facility provider.

1425 (iv) Thevalue of in-kind compensation or a combination of cash and in-kind

1426  compensation shall be equal to or greater than the amount of cash compensation that would be
1427  charged if the compensation is cash only.

1428 (d) (i) The department shall provide for the proportionate sharing of costs among the
1429  department and telecommunications providers for joint trenching or trench sharing based on
1430 the amount of conduit innerduct space that is authorized in the agreement for the trench.

1431 (it) If two or more telecommunications facility providers are required to share asingle
1432  trench, each telecommunications facility provider in the trench shall share the cost and benefits
1433  of the trench in accordance with Subsection (3)(d)(i) on afair, reasonable, competitively

1434  neutral, and nondiscriminatory basis.

1435 (e) The market analysis under Subsection (3)(b)(viii) shall be conducted at |east every
1436 five years and any adjustments warranted shall apply only to agreements entered after the date
1437  of the new market analysis.

1438 (f) In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
1439  department shall establish a schedule of rates of compensation for any longitudinal access
1440  granted under this section.

1441 (4) The department may not grant any longitudinal access under this section that results
1442  inasignificant compromise of the safe, efficient, and convenient use of the interstate system
1443  for the traveling public.

1444 (5) The department may not pay any cost of relocation of atelecommunication facility
1445  granted longitudinal accessto the right-of-way of a highway on the interstate system under this
1446  section.

1447 (6) () Monetary compensation collected by the department in accordance with this
1448  section shall be deposited with the state treasurer and credited to the Transportation Fund.
1449 (b) Any telecommunications capacity acquired as in-kind compensation shall be used:
1450 (i) exclusively for statewide telecommunications purposes and may not be sold or

1451  leased in competition with telecommunication or Internet service providers, and
1452 (ii) asdetermined by the department after consultation with the Telecommunications
1453  Advisory Council created in Section 72-7-109.
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(7) In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
department shall make rules:

(@) governing the installation, operation, and maintenance of atelecommunication
facility granted longitudinal access under this section;

(b) specifying the procedures for establishing an agreement for longitudinal access for
atelecommunication facility provider;

(c) providing for the relocation or removal of atelecommunication facility for:

(i) needed changesto a highway on the interstate system;

(if) expiration of an agreement; or

(iii) abreach of an agreement; and

(d) providing an opportunity for all interested providersto apply for access within open
right-of-way segments.

(8) (&) Except for aright-of-way of a highway on the interstate system, nothing in this
section shall be construed to allow a highway authority to require compensation from a
telecommunication facility provider for longitudinal accessto the right-of-way of a highway
under the highway authority's jurisdiction.

(b) Nothing in this section shall affect the authority of a municipality under:

(i) Section 11-26-1 [and];

(i) Section 10-1-203;

(iii) Title 10, Chapter 1, Part 3, Municipal Energy Sales and Use Tax Act[]; or

(iv) Title 10, Chapter 1, Part 4, Municipal Telecommunications License Tax Act.

(9) Compensation paid to the department under Subsection (3) may not be used by any
person as evidence of the market or other value of the access for any other purpose, including
condemnation proceedings, other litigation, or the application of rates of taxation or the
establishment of franchise fees relating to longitudinal access rights.

Section 20. Repealer.

This act repeals:

Section 11-26-3, L ocal charge on certain revenues of public utility or telephone
service suppliers-- Notice and hearing requirements.

Section 21. Effective date.

This act takes effect on July 1, 2003 except the following take effect on July 1, 2004:
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(1) the amendmentsin this act to:
(a) Section 10-1-203;

(b) Section 11-26-1;

(C) Section 72-7-102;

(d) Section 72-7-108; and

(2) therepeal of Section 11-26-3.

L egislative Review Note
asof 11-26-02 7:14 AM

A limited legal review of thislegislation raises no obvious constitutional or statutory concerns.
Office of L egidative Research and General Counsel

L egislative Committee Note
as of 12-12-02 2:40 PM

The Competition in Telecommunications Industry Task Force recommended this bill.
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State Impact

The provisions of this bill should make any fiscal impact revenue neutral.

Individual and Business Impact

Impacts on individuals and businesses will depend on the rates adopted by the cities and
towns.

Office of the Legislative Fiscal Analyst



