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TUITION TAX CREDITS
2003 GENERAL SESSION
STATE OF UTAH
Sponsor: D. ChrisButtars

Thisact modifies Cor porate Franchise and Income Taxes and the Individual Income Tax
Act to provide for nonrefundabletax creditsfor contributions made to a scholar ship
granting organization to be used for tuition grantsfor a qualifying student to attend a
private school, or nonrefundabletax creditsfor amounts paid for tuition to a private
school on behalf of a qualifying student. The act provides definitions and establishes
procedures and requirementsfor administering thetax credits. The act establishes duties
of scholar ship granting organizations and provides penalties. The act authorizesthe
State Tax Commission to makerules. Thisact authorizesthe Division of Consumer
Protection to enfor ce certain private school requirements. Thisact hasretrospective
oper ation for taxable years beginning on or after January 1, 2003.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

13-2-1, aslast amended by Chapter 222, Laws of Utah 2002
ENACTS:

59-7-616, Utah Code Annotated 1953

59-7-617, Utah Code Annotated 1953

59-7-618, Utah Code Annotated 1953

59-10-136, Utah Code Annotated 1953

59-10-137, Utah Code Annotated 1953
Be it enacted by the Legidature of the state of Utah:

Section 1. Section 13-2-1 isamended to read:

13-2-1. Consumer protection division established -- Functions.

(1) Thereis established within the Department of Commerce the Division of Consumer
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Protection.

(2) Thedivision shall administer and enforce the following:

(@) Chapter 5, Unfair Practices Act;

(b) Chapter 10a, Music Licensing Practices Act;

(c) Chapter 11, Utah Consumer Sales Practices Act;

(d) Chapter 15, Business Opportunity Disclosure Act;

(e) Chapter 20, New Motor Vehicles Warranties Act;

(f) Chapter 21, Credit Services Organizations Act;

(9) Chapter 22, Charitable Solicitations Act;

(h) Chapter 23, Health Spa Services Protection Act;

(i) Chapter 25a, Telephone and Facsimile Solicitation Act;

(1) Chapter 26, Telephone Fraud Prevention Act;

(K) Chapter 28, Prize Notices Regulation Act;

(1) Chapter 30, Utah Personal Introduction Services Protection Act; [andl]
(m) Chapter 34, Utah Postsecondary Proprietary School Act[]; and

(n) Section 59-17-618, the requirements of private schools that issue school tuition

certificates.

Section 2. Section 59-7-616 is enacted to read:

59-7-616. Tax credit for contributionsto scholarship granting organizations --

Definitions -- Duties of scholar ship granting organizations -- Penalties.

(1) Asused in this section:

(a) (i) "Private school" means an elementary or secondary school within this state that:

(A) isnot owned and controlled by a governmental entity;

(B) providesinstruction for one or more grades kindergarten through 12; and

(C) at which the compulsory attendance requirements of Section 53A-11-101 may be

(ii) "Private school" does not include a home schooal.

(b) "Qualifying student" means an individual:

(i) whoisenrolled at a private school as afull-time student as determined by the

private school;

(ii) who will be under 21 years of age on the last day of the school year as determined
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by the private school:

(iii) who meets one or more of the following criteria:

(A) theindividua was born on or after September 2, 1997;

(B) theindividual was not enrolled at a private school on February 1, 2003; or

(C) theindividual is amember of ahousehold asdefined in 7 C.F.R. Sec. 245.2 whose
household income as determined under 7 C.F.R. Part 245, Determining Eligibility for Free and
Reduced Price Meals and Free Milk in Schools, isless than 100% of the reduced price meals
income eligibility quideline for the applicable household size as published by the U.S.

Department of Agriculture by notice in the Federa Register; and

(iv) for which the private school described in Subsection (1)(b)(i) has on file arelease

of information form.

(c) "Release of information form" means aform developed by a private school that:

(i) statesthat aparent of a qualifying student consents to the release of the information

contained in the school tuition certificate; and

(ii) isconsistent with the requirements of 20 U.S.C. Sec. 1232¢g, Family Educational
Rights and Privacy Act of 1974.

(d) "Scholarship granting organization" means an organization that:

(i) isexempt from taxation under Section 501(c)(3), Internal Revenue Code; and

(i) _makestuition grants to qualifying students to attend private schools in this state.

(e) "School tuition certificate" means a certificate developed by a private school that:

(i) _isissued by the private school to the first taxpayer or scholarship granting

organization that during the calendar year:

(A) makesa

(1) tuition grant to a qualifying student in accordance with this section or Section
59-10-136; or

(11) tuition payment on behalf of a qualifying student in accordance with Section
59-7-617 or 59-10-137; and

(B) requests the certificate from the private school; and

(i) lists:

(A) the name of the qualifying student:

(1) _receiving atuition grant in accordance with this section or Section 59-10-136: or
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(11) _on behalf of whom atuition payment is made in accordance with Section 59-7-617
or 59-10-137;
(B) the calendar year for which the school tuition certificate is issued; and

(C) the value of the weighted pupil unit on thefirst day of the calendar year described
in Subsection (1)(e)(ii)(B).

(f) "Value of the weighted pupil unit" means the amount specified in Section
53A-17a-103 that is multiplied by the number of weighted pupil unitsto yield the funding level
for the basic state-supported school program.

(2) For taxable years beginning on or after January 1, 2003, ataxpayer may claim a

nonrefundabl e tax credit against the taxes imposed by this chapter as provided in this section

for monetary contributions:

(a) the taxpayer makes during a taxable year to a scholarship granting organization; and
(b) that will be used to make tuition grants, in accordance with Subsections (5) through
(7), to qualifying students to attend private school.

(3) Thetax credit provided for in this section may not be carried forward or carried

back.
(4) A scholarship granting organization shall within 30 days after the day on which a

taxpayer seeking to claim atax credit under this section or Section 59-10-136 makes a

contribution to the scholarship granting organization, provide to the taxpayer awritten

statement:
(a) certifying that the contribution shall be used to make tuition grants, in accordance

with Subsections (5) through (7), to qualifying students to attend private schools; and

(b) listing the amount of the contribution.

(5) A scholarship granting organization shall make tuition payments for a qualifying

student receiving a tuition grant funded from a contribution for which the scholarship granting

organization issues awritten statement in accordance with Subsection (4) to any private school

in this state that is not under an injunction from the Division of Consumer Protection in

accordance with Section 59-7-618, as selected by a parent of the qualifying student.

(6) (a) A scholarship granting organization may make a tuition grant during a calendar

year to a qualifying student from a contribution for which the scholarship granting organization

issues a written statement in accordance with Subsection (4) if the scholarship granting
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121  organization during the calendar vear:

122 (i) does not make tuition grants to that qualifying student from a contribution for which

123 the scholarship granting organization issues a written statement in accordance with Subsection
124  (4) the total amount of which exceed the greater of:

125 (A) $2,132; or

126 (B) the value of the weighted pupil unit on thefirst day of the calendar year for which
127  the private school issues the schoal tuition certificate in accordance with this section; and

128 (ii) obtains from the private school a school tuition certificate listing the name of that
129  qualifying student.

130 (b) A private school may not issue more than one school tuition certificate during a

131 cdendar vear that lists the name of a particular qualifying student.

132 (c) (i) A scholarship granting organization shall pay to the commission a penalty

133  caculated under Subsection (6)(c)(ii) if during a calendar year the scholarship granting

134  organization makes one or more tuition grants to a qualifying student:

135 (A) that exceed the total amount described in Subsection (6)(a); or

136 (B) without obtaining from the private school a school tuition certificate listing the
137  name of that qualifying student.

138 (ii) (A) The penalty for making tuition grants to a qualifying student that exceed the
139  total amount described in Subsection (6)(a) is an amount equal to the difference between:
140 (1) the total amount described in Subsection (6)(a); and

141 (1) the total amount of tuition grants the scholarship granting organization makes to

142  the qualifying student during a calendar year from a contribution for which the scholarship

143  granting organization issues awritten statement in accordance with Subsection (4).

144 (B) The penalty for making tuition grants to a qualifying student without obtaining a

145  school tuition certificate for the student is an amount equal to the total amount of tuition grants

146  the scholarship granting organization makes to the qualifying student during a calendar year

147  from acontribution for which the scholarship granting organization issues a written statement

148 in accordance with Subsection (4).

149 (d) The commission shall deposit any penalties the commission collected under this
150 Subsection (6) into the Uniform School Fund.
151 (7) (a) A scholarship granting organization shall expend 100% of each contribution for
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which the organization issues a written statement in accordance with Subsection (4):

(i) for tuition grants to qualifying students to attend private schools in this state; and

(ii) within a12-month period after the day on which the organization receives the

contribution.
(b) A scholarship granting organization that fails to comply with the requirements of

Subsection (7)(a) shall pay to the commission a penalty equal to the sum of:

(i) the amount that is not spent in accordance with Subsection (7)(a); and

(ii) theinterest or earnings the scholarship granting organization receives on the

amount that is not spent in accordance with Subsection (7)().

(c) The commission shall deposit any penalties the commission collects under this
Subsection (7) into the Uniform School Fund.

(8) A scholarship granting organization that receives contributions from taxpayers
seeking atax credit pursuant to this section or Section 59-10-136 shall provide to the
commission an annual audit conducted by an independent certified public accountant that

includes a
(a) financial audit of its accounts and records; and

(b) compliance audit of the requirements under this section and Section 59-10-136.
(9) In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
commission may make rules requiring scholarship granting organizations to verify that each

tuition grant recipient meets the reguirements of a qualifying student under Subsection (1)(b).
(10) In accordance with Title 63, Chapter 46b, Administrative Procedures Act, the
commission may enjoin a scholarship granting organization that fails to comply with this

section from accepting contributions from taxpayers seeking to claim atax credit under this

section or Section 59-10-136 for a period of up to one year.
(11) Nothing in this section or Section 13-2-1, 59-7-617, 59-7-618, 59-10-136, or
59-10-137 grants additional authority to any state agency or school district to regulate private

schools, except as expressly set forth in these sections.
Section 3. Section 59-7-617 is enacted to read:
59-7-617. Nonrefundable tuition tax credit -- Definitions.
(1) Asusedin this section:
(a) "Private school" is as defined in Section 59-7-616.
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(b) "Qualifying student" is as defined in Section 59-7-616.

(c) "School tuition certificate” is as defined in Section 59-7-616.

(d) "Value of the weighted pupil unit" is as defined in Section 59-7-616.

(2) For taxable years beginning on or after January 1, 2003, a taxpayer may claim a

nonrefundabl e tax credit against the taxes imposed by this chapter as provided in this section

for amounts paid to a private school for tuition:
() _on behalf of aqualifying student; and
(b) during the taxable year.

(3) For ataxable year the amount of tax credit that ataxpayer may claim under this

section for aqualifying student on whose behalf the taxpayer paid tuition in accordance with
Subsection (2) may not exceed the lesser of:
(a) the amount of tuition the taxpayer paid on behalf of the qualifying student during

the taxable year;
(b) the greater of:
(i) $2,132; or
(ii) the value of the weighted pupil unit on thefirst day of the calendar year for which

the private school issues the school tuition certificate in accordance with this section; or
(c) .55 multiplied by the amount under Subsection (3)(b) if the qualifying student is
enrolled in kindergarten during the calendar year.

(4) Thetax credit provided for in this section may not be carried forward or carried

back.
(5) A taxpayer may claim atax credit under this section for ataxable year only if the

taxpayer obtains from a private school a school tuition certificate listing the name of the

qualifying student on whose behalf the taxpayer paid tuition in accordance with Subsection (2).

(6) A private school may not issue more than one school tuition certificate during a

calendar year that lists the name of a particular qualifying student.
Section 4. Section 59-7-618 is enacted to read:
59-7-618. Private school requirements-- School tuition certificates -- Enfor cement

-- Orders.
(1) Asusedin this section:
(@) "Private school" is as defined in Section 59-7-616.
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(b) "Schooal tuition certificate" is as defined in Section 59-7-616.
(2) A private school may not issue a school tuition certificate unlessit:

(a) (i) annually assesses the achievement of each student for which atuition tax credit

certificate is issued by administering a standardized achievement test scored by an independent

party that provides a comparison of the student's performance to other students on a national

basis; and

(i) reports the test results to the student's parents;

(b) provides to parents the relevant credentials of teachers who will be teaching their

children;
(c) provide to parents a statement indicating which, if any, organizations have certified

the private school; and

(d) has not been enjoined from issuing school tuition certificates in accordance with

Subsection (3).

(3) (8) The Division of Consumer Protection may use its enforcement powers to

investigate complaints and convene administrative hearings for aviolation of Subsection (2).

(b) If the Division of Consumer Protection finds a violation of Subsection (2), it shall

issue an order that enjoins the private school from issuing a school tuition certificate for the

subsequent school year.
Section 5. Section 59-10-136 is enacted to read:

59-10-136. Tax credit for contributionsto scholarship granting organizations --

Definitions -- Duties of scholar ship granting organizations -- Penalties.
(1) Asusedin this section:
(a) "Private school" is as defined in Section 59-7-616.
(b) "Qualifying student” is as defined in Section 59-7-616.
(c) "Scholarship granting organization” is as defined in Section 59-7-616.
(d) "School tuition certificate" is as defined in Section 59-7-616.
(e) "Value of the weighted pupil unit" is as defined in Section 59-7-616.
(2) For taxable years beginning on or after January 1, 2003, a taxpayer may claim a

nonrefundabl e tax credit against the taxes imposed by this chapter as provided in this section

for_monetary contributions:

(a) the taxpayer makes during a taxable year to a scholarship granting organization; and
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(b) that will be used to make tuition grants, in accordance with Section 59-7-616 and
rules adopted by the commission under that section, to qualifying students to attend private

school.
(3) Thetax credit provided for in this section may not be carried forward or carried

back.
(4) A scholarship granting organization shall provide awritten statement to a taxpayer

seeking to claim atax credit under this section in accordance with Section 59-7-616.
Section 6. Section 59-10-137 is enacted to read:
59-10-137. Nonrefundabletuition tax credit -- Definitions.
(1) Asusedin this section:
(a) "Private school" is as defined in Section 59-7-616.
(b) "Qualifying student” is as defined in Section 59-7-616.
(c) "School tuition certificate” is as defined in Section 59-7-616.
(d) "Value of the weighted pupil unit" is as defined in Section 59-7-616.
(2) For taxable years beginning on or after January 1, 2003, a taxpayer may claim a

nonrefundabl e tax credit against the taxes imposed by this chapter as provided in this section

for amounts paid to a private school for tuition:
() _on behalf of aqualifying student; and
(b) during the taxable year.

(3) For ataxable year the amount of tax credit that ataxpayer may claim under this

section for a qualifying student on whose behalf the taxpayer paid tuition in accordance with
Subsection (2) may not exceed the lesser of:
(a) the amount of tuition the taxpayer paid on behalf of the qualifying student during

the taxable year; or
(b) the greater of:
(i) $2,132; or
(ii) the value of the weighted pupil unit on thefirst day of the calendar year for which

the private school issues the school tuition certificate in accordance with this section.

(4) Thetax credit provided for in this section may not be carried forward or carried

back.
(5) A taxpayer may claim atax credit under this section for ataxable year only if the
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276 taxpayer obtains from aprivate school a school tuition certificate listing the name of the

277 qualifying student on whose behalf the taxpayer paid tuition in accordance with Subsection (2).

278 (6) A private school may not issue more than one school tuition certificate during a

279  calendar year that lists the name of a particular qualifying student.

280 Section 7. Retrospective operation.
281 This act has retrospective operation to January 1, 2003.
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A limited legal review of thislegislation raises no obvious constitutional or statutory concerns.
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