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COUNTERFEIT TOBACCO PRODUCTS
2004 GENERAL SESSION
STATE OF UTAH

Sponsor: Eric K. Hutchings

LONGTITLE

General Description:

This bill amends the Cigarette and Tobacco Tax and Licensing Act.

Highlighted Provisions:
Thisbill:

>

>

>

>

>

>

adds definitions;

amends provisions related to place of business and license requirements;

changes penalties for selling in violation of the chapter;

provides for taxation of cigarettes purchased by nontribal members on Indian lands;
amends stamping procedures; and

amends provisions related to unstamped cigarettes.

Monies Appropriated in thisBill:

None
Other Special Clauses:

This bill takes effect on July 1, 2004.
Utah Code Sections Affected:

AMENDS:

59-14-102, as renumbered and amended by Chapter 2, Laws of Utah 1987
59-14-201, as last amended by Chapter 319, Laws of Utah 1998
59-14-202, as last amended by Chapter 198, Laws of Utah 1999
59-14-203, as last amended by Chapter 319, Laws of Utah 1998
59-14-204, as |last amended by Chapter 248, Laws of Utah 2002
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28 59-14-205, as last amended by Chapter 190, Laws of Utah 2000

29 59-14-209, as renumbered and amended by Chapter 2, Laws of Utah 1987

30 59-14-211, as last amended by Chapter 175, Laws of Utah 2002

31 59-14-213, aslast amended by Chapters 52 and 175, Laws of Utah 2002

32 ENACTS:

33 59-14-204.5, Utah Code Annotated 1953

34 59-14-207.5, Utah Code Annotated 1953

35 59-14-207.6, Utah Code Annotated 1953

36

37 Beit enacted by the Legidlature of the state of Utah:

38 Section 1. Section 59-14-102 is amended to read:

39 59-14-102. Definitions.

40 Asused in this chapter:

41 (1) "Cigarette" means any roll for smoking made wholly or in part of tobacco,
42  irrespective of size or shape, and whether or not such tobacco is flavored, adulterated, or mixed
43  with any other ingredient, the wrapper or cover of which is made of paper or any other
44  substance or material except tobacco.

45 (2) "Counterfeit cigarette” means:

46 (a) cigarettes that have fal se manufacturing labels; or

47 (b) packages of cigarettes bearing counterfeit tax stamps.

48 (3) "Importer" means any person who importsinto the United States, either directly or
49 indirectly, afinished cigarette for sale or distribution.

50 (4 HI[ i

51 ——5)] h "Indian tribal entity" means afederally recognized Indian tribe, tribal entity, or any
52  other person doing business as a distributor or retailer of cigaretteson H [trdianeetintry] TRIBAL

52a LANDS h located in

53 the state.

54 A [¢6)] (5) h "Manufacturer" means any person who manufactures, fabricates, assembles,

55  processes, or labels afinished cigarette.

56 H[tA] 6) h "Retailer" means any person who sells or distributes cigarettes or intends to sell
S6a or

57 distribute cigarettes to a consumer in the state.

58 H[t8)] mh "Stamp" or "stamps' means the indicia required to be placed on a cigarette
58a  package
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that H [:
tay] h evidences payment of the tax on cigarettes required by Section 59-14-204 H [—er

(3] HI[] (8)h "Tobacco products’ means al products made of, or containing tobacco,

except

cigarettes.
H (9) "TRIBAL LANDS" MEANS LAND HELD BY THE UNITED STATES IN TRUST FOR A

FEDERALLY RECOGNIZED INDIAN TRIBE. h
Section 2. Section 59-14-201 is amended to read:
59-14-201. License-- Fee-- Bond -- Exceptions.

(1) Itisunlawful for any person in this state to manufacture, import, distribute, barter,

sell, exchange, or offer cigarettes for sale without first having obtained a license issued by the
commission under Section 59-14-202.

(2) (a) A license may not be issued for the sale of cigarettes until the applicant has paid
alicense fee of $30 or alicense renewal fee of $20, as appropriate.

(b) Thefeefor reinstatement of alicense that has been revoked, suspended, or allowed
to expire is $30.

(3) () A license may not be issued until the applicant files a bond with the commission.
The commission shall determine the form and the amount of the bond, the minimum amount of
which shall be $500. The bond shall be executed by the applicant as principal, with a corporate
surety, payable to the state and conditioned upon the faithful performance of al the
requirements of this chapter, including the payment of all taxes, penalties, and other
obligations.

(b) Applicants are not required to post a bond who:

(i) purchase during the license year only products which have the proper state stamp
affixed as required by this chapter; and

(i1) filean affidavit with their application attesting to this fact.

Section 3. Section 59-14-202 is amended to read:

59-14-202. Issuance of licenses -- Common carrier licenses -- Contents-- Valid for
three years-- Revocation -- Distribution requirements.

(1) Cigarette licenses may be issued only to a person owning or operating the place or
cigarette vending machine from which the cigarette sales are made.

()@ [
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licenseis required for each separate place of business [tstegtited)].
(b) A licensee shall notify the commission within 30 daysin the event that it changes

the location of the business.

(3) Applications for alicense under this chapter shall be submitted on aform

authorized by the commission. Each application shall state:

(a) the name and address of the applicant;

(b) the address of each place of business where the applicant's business will be
conducted within this state; and
(c) any other information the commission may require relevant to license qualification.

[€3}] (4) A common carrier isnot required to obtain more than one license for saleson
conveyances operated by that carrier within the state. All conveyances owned by acommon
carrier are considered as one place of business for the purpose of this chapter.

(5) No license may be granted, maintained, or renewed:

(a) if any combination of people owning directly or indirectly, in the aggregate, more

than 10% of the ownership interests in the applicant:

(i) has been convicted of knowingly:

(A) sdlling stolen or counterfeit cigarettes;

(B) receiving stolen or counterfeit cigarettes; or

(C) being involved in the smuggling or counterfeiting of cigarettes;

(ii) is acigarette manufacturer or importer that is not a

(A) participating manufacturer as defined in subsection 11(jj) of the "Master Settlement

Agreement”: or

(B) infull compliance with the provisions of this chapter dealing with nonparticipating

manufacturers;

(iii) _has imported, or caused to be imported, into the United States any cigarette in
violation of 19 U.S.C. 1681&; or
(iv) hasimported, or caused to be imported into the United States, or manufactured for

sale or distribution in the United States any cigarette that does not fully comply with the
Federa Cigarette Labeling and Advertising Act, 15 U.S.C. 1331, et. seq.; and
(b) until the applicant:

(i) _has paid any delinguent cigarette taxes; and
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(i) has served the period of suspension resulting from any prior revoked license.

[(4}] (6) Each license shall be numbered, show the residence and place of business of
the licensee, and is nontransferable.

[€5)] (7) () Eachlicenseisin effect for three years from the date of issuance, unless
the license is earlier revoked by the commission.

(b) The license expires on the expiration date shown on the license, unless the licensee
renews it in accordance with commission rules.

() The commission shall by rule establish procedures for the renewal and
reinstatement of licenses.

[€6)] (8) (@) [Fhe] In addition to any civil or criminal penalty provided by law, the
commission shall, after providing notice and a hearing, revoke the license of any person:

(i) found to have violated thistitle[:]; or

(ii) who no longer qualifies for licensure under Subsection (5).

(b) [A] In the case of arevocation under Subsection (8)(a)(i). alicense may not be

issued to that person within a period of two years after the violation.

[€A] (9) A licensee may not barter, sell, exchange, or offer for sale:

() cigarettesin anindividual package or container that contains less than 20 cigarettes,
or

(b) roll-your-own cigarettesin an individual package or container that contains less
than 0.6 ounces of tobacco.

(10) (a) The commission shall maintain alist that includes the identity of all people

licensed under this section.
(b) Thelist shall:
(i) include the type of license possessed; and

(i) be updated by the commission at |east once per quarter.
Section 4. Section 59-14-203 is amended to read:
59-14-203. Failureto obtain alicense -- Penalty.

Any person engaging in the business of manufacturing, importing, distributing, or

selling or offering to sell cigarettes without holding avalid license that is currently not
suspended or revoked is guilty of a class B misdemeanor for each offense.
Section 5. Section 59-14-204 is amended to read:
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59-14-204. Tax basis-- Rate -- Futureincrease -- Restricted account -- Use of
revenues.

(1) Except for cigarettes described under [Seetton] Subsection 59-14-210(3), thereis
levied atax upon the sale, use, [6f] storage, or distribution of cigarettesin the state.

(2) Therates of the tax levied under Subsection (1) are:

(a) 3.475 cents on each cigarette, for all cigarettes weighing not more than three

pounds per thousand cigarettes; and

(b) 4.075 cents on each cigarette, for all cigarettes weighing in excess of three pounds
per thousand cigarettes.

(3) Thetax levied under Subsection (1) shall be paid by any person who isthe

manufacturer, jobber, distributor, wholesaler, retailer, user, or consumer.

(4) Thetax rates specified in this section shall be increased by the commission by the
same amount as any future reduction in the federal excise tax on cigarettes.

(5) (@) Thereiscreated within the General Fund arestricted account known as the
"Cigarette Tax Restricted Account.”

(b) Beginning on July 1, 1998, $250,000 of the revenues generated by theincreasein
the cigarette tax under this section enacted during the 1997 Annual General Session shall be
annually deposited into the account.

(c) The Department of Health shall expend the funds deposited in the account under
Subsection (5)(b) for atobacco prevention and control media campaign targeted towards
children.

(d) Thefollowing revenue generated from the tax increase imposed under Subsection
(1) during the 2002 General Session shall be deposited in the Cigarette Tax Restricted
Account:

(i) 22% of the revenue to be annually appropriated to the Department of Health for
tobacco prevention, reduction, cessation, and control programs,

(if) 15% of the revenue to be annually appropriated to the University of Utah Health
Sciences Center for the Huntsman Cancer Institute for cancer research; and

(iii) 21% of the revenue to be annually appropriated to the University of Utah Health
Sciences Center for medical education at the University of Utah School of Medicine.

(e) Any balance remaining in the Cigarette Tax Restricted Account at the end of the
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fiscal year shall be appropriated during the next fiscal year for the purposes set forth in
Subsections (5)(d)(i) through (5)(d)(iii) in proportion to the amount of revenue deposited into
the account for each purpose.

(f) The Legidature shall give particular consideration to appropriating any revenues
resulting from the change in tax rates under Subsection (2) adopted during the 2002 Annual
General Session and not otherwise appropriated pursuant to Subsection (5)(d) to enhance
Medicaid provider reimbursement rates and medical coverage for the uninsured.

(g) Any program or entity that receives funding under Subsection (5)(d) shall provide
an annual report to the Health and Human Services Interim Committee no later that September
1 of each year. Thereport shall include:

(i) the amount funded;

(ii) the amount expended,;

(iii) adescription of the effectiveness of the program; and

(iv) if the program is atobacco cessation program, the report required in Section
63-97-401.

Section 6. Section 59-14-204.5 is enacted to read:

59-14-204.5. Application of excisetax on tribal lands.

(1) (a) Cigarettes sold to or received by members of afederally recognized Indian tribe
that are purchased or received on the H [tribe'stneian-eountry] TRIBAL LANDS h are not subject to
the tax imposed
by Section 59-14-204.

(b) Cigarettes exempt from tax under 26 U.S.C. Sec. 5701 and distributed in
accordance with federal regulations are not subject to the tax imposed by Section 59-14-204.

(2) (8 H ) h Thetax applicable to cigarettes sold to or received by nontribal members on
H [tndian] TRIBAL h landsis equal to the state tax imposed by Section 59-14-204, minus any tribal
tax

actualy paid.
H (i) FOR PURPOSES OF THIS SECTION, NONTRIBAL MEMBERS INCLUDES ANY PERSON

WHO IS NOT A MEMBER OF THE INDIAN TRIBE THAT IS SELLING THE CIGARETTES. h

(b) If the application of the tax offset for tribal taxes permitted in Subsection (2)(a)
results in a negative balance, the taxes owed to the state are zero.

(c) (i) Cigarettes taxed pursuant to this Subsection (2) shall bear atax stamp as
required by Section 59-14-205 in an amount equal to the tax imposed by Section 59-14-204.

(if) The commission shall at least semi annually rebate to an Indian tribal entity that is
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213  in compliance with this chapter the lesser of:
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(A) an amount equal to the tribal tax imposed on sales under this Subsection (2); or

(B) theface value of the tax stamps affixed to cigarettes sold under this Subsection (2).
Section 7. Section 59-14-205 is amended to read:
59-14-205. Stamping procedure -- Rules -- Exceptions.

(1) Thetaxesimposed on cigarettes by this chapter shall be paid by affixing stampsin
the manner and at the time prescribed in this section[;trtess-otherwtseregairedbyrutes
promutgated-by-the-commmtssion] .

(2) All manufacturers, importers, distributors, wholesalers, and retail dealers shall
securely affix the stamps to each individual package or container of cigarettes sold in the state,

and may not sell or provide cigarette stamps to any other person.

(3) Stamps shall be securely affixed to each individual package of cigarettes within 72
hours after any of the cigarettes are received by any wholesaler, distributor, or retailer within
the state. All cigarettes shall be stamped before sale within the state. If products subject to this
chapter are manufactured within the state they shall be stamped by the manufacturer when and
as sold.

(4) The commission may, whereit is practical and reasonable for the enforcement of
the collection of taxes, promulgate rulesto permit any of the articles taxable under this chapter
to remain unstamped in the hands of the wholesaler or distributor until the original case or crate
is broken, unpacked, or sold.

(5) The commission may permit any manufacturer, wholesaler, or distributor to sell
and export to aregular dealer in these articles outside the state, any of the articles without
affixing the stamps. Where the articles are alowed to remain unstamped in the hands of the
wholesaler or distributor, the commission may require the wholesaler or distributor to secure a
surety bond from a surety company authorized to do businessin this state. The bond shall be
conditioned to secure the payment of all taxes and penalties provided in this chapter.

(6) No manufacturer, distributor, wholesaler, or retail dealer may remove, conceal, or
obscure a cigarette package:

(a) notice described under Subsection 59-14-210(1)(a)(i); or

(b) warning label not in compliance with 15 U.S.C. 1333 of the Federal Cigarette
Labeling and Advertising Act.

(7) Any person failing to properly affix and cancel stampsto the cigarettes, under rules
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245  promulgated by the commission, may be required by the commission to pay as part of the tax,
246  and in addition to any other penalty provided in this chapter, a penalty of $25 for each offense,
247  to be assessed and collected by the commission as provided in Section 59-14-405. Each article,
248  package, or container found not having proper stamps affixed to it shall be deemed a separate

249  offense. The presence of any package or container in a place of business conducting retail sales
250 shall be primafacie evidence that it isintended for sale and subject to taxes under this chapter.

251 Section 8. Section 59-14-207.5 is enacted to read:

252 59-14-207.5. Transactionsonly with licensed manufacturers, importers,

253 distributors, and retailers.

254 (1) A manufacturer or importer may sell or distribute cigarettes to alicensee if that

255 personislocated or doing business in the state, including on any tribal lands located in the
256 date.

257 (2) Animporter may obtain cigarettes only from alicensed manufacturer.

258 (3) (&) A distributor may obtain cigarettes only from alicensed manufacturer, importer,
259  or distributor.

260 (b) A distributor may sell or distribute cigarettes to a person who is alicensed

261  distributor or retailer, if that person islocated or doing business in the state, including on any
262  tribal landsin the state.

263 (4) A retailer may obtain cigarettes only from a properly licensed person.

264 Section 9. Section 59-14-207.6 is enacted to read:

265 59-14-207.6. Unstamped cigar ettes.

266 (1) A person who ships unstamped cigarette packages into the state, other than to a

267 licensed manufacturer, importer, distributor, or retailer H WHO IS AUTHORIZED TO AFFIX STAMPS h

267a , shall first file with the commission a

268  notice of shipment.

269 (2) Subsection (1) does not apply to a common or contract carrier that is transporting

270 cigarettes through this state to another location under a proper bill of lading or freight bill,

271  which states the quantity, source, and destination of the cigarettes.

272 Section 10. Section 59-14-209 is amended to read:

273 59-14-209. Penalty for willful violation -- Counterfeit cigarettes.

274 [Any] (1) A person [who] is quilty of athird degree felony if the person:

275 (@) _knowingly, or with intent to defraud the state violates Subsection 59-14-211(4);
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276 [1] (b) knowingly or willfully removes or otherwise prepares any adhesive stamp
277  with theintent to use or cause to be used after it has already been used;
278 [)] (c) knowingly or willfully buys, sells, offersfor sale, or gives away any washed or

279  restored stamp to any person;

280 [€3}] (d) knowingly or willfully uses or hasin his possession any washed or restored
281  stamp that has been removed from the package or container to which it had been previously
282  affixed;

283 [4}] (e) reusesany stamp that has already been used to pay atax provided in this
284  chapter, in order to indicate that person’s payment of any tax; or

285 [€5)] (f) buys, sdlls, or offersfor sale or has in his possession any counterfeit stamp[:].
286 [tsguttty-of-athird-degreefetony:]
287 (2) H [Notwithstanding] IN ADDITION TO h any other provision of law, the sale or

287a  possession for sale of

288 counterfeit cigarettes, as they are defined in Section 59-14-102, by a manufacturer, importer,
289  distributor, or retailer shall result:
290 (a) in the seizure by the commission or law enforcement agency of the H [mantfaettrer]

290a MANUFACTURER'S h ,

291 importer's, distributor's, or retailer's:

292 (i) counterfeit cigarettes; and

293 (i) any personal property used in direct connection with the sale or possession for sale

294  of counterfeit cigarettes; and

295 (b) theforfeiture of the seized assets to the state.

296 Section 11. Section 59-14-211 is amended to read:

297 59-14-211. Penaltiesfor dealing with prohibited cigarettes-- Privateright of

298  action.

299 (1) A person, regardless of whether the person is alicensee under Section 59-14-202, is

300 guilty of aclass B misdemeanor for each instance in which the person knowingly or with
301 reasonto know:

302 (a) sdlsor distributes cigarettes described under Section 59-14-210;

303 (b) acquires, holds, owns, possesses, transports, imports, or causes to be imported
304 cigarettes:

305 (i) described under Section 59-14-210; and

306 (i) intended for distribution or sale in the state;
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307 (c) dtersthe package of any cigarettes prior to their sale or distribution to the ultimate
308 consumer to remove, conceal, or obscure a notice, warning label, or other package information
309  described in Subsection 59-14-210(1)(a); or

310 (d) affixes astamp used to pay the tax imposed under Section 59-14-204, Part 3,

311  Tobacco Products, or Part 4, Cigarettes and Tobacco Products, to a package or container of
312 cigarettes:

313 (i) described under Section 59-14-210;

314 (if) known by the person affixing the stamp to be altered as described under Subsection
315 (1)(¢); or

316 (iii) inviolation of Section 59-14-408.

317 (2) If aperson knowingly or with reason to know commits an act described in

318  Subsections (1)(a) through (d), the commission [may] shall:

319 (a) suspend or revoke a license issued to the person under Section 59-14-202; and
320 (b) regardless of whether the person islicensed under Section 59-14-202, impose a
321  civil penalty in an amount not to exceed the greater of:

322 (i) 500% of theretail value of the cigarettes; or

323 (i) $5,000.

324 (3) Any person whose commercial interests have been adversely affected as a result of

325 aviolation of this section may bring an action for injunctive relief, damages, or both.
326 (4) (a) Thesale or possession for sale of counterfeit cigarettes by a manufacturer,

327  importer, distributor, or retailer is punishable H BY A COURT OF LAW h asfollows:

328 (i) afirst violation involving atotal quantity of less than 100 cartons of cigarettesis

329 punishable by afinein an amount the greater of $500 or five times the retail value of the

330 cigarettes;

331 (ii) asubsequent violation involving atotal quantity of less than 100 cartons of
332  cigarettesis punishable by:

333 (A) the greater of afine of $2,000 or five times the retail value of the cigarettes;
334 (B) imprisonment not to exceed one year; or

335 (C) both imprisonment and a fine imposed by this Subsection (4)(a)(ii); and

336 (D) the revocation by the commission of the manufacturer, importer, distributor, or

337 retailer license for a period of up to two years;
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(iii) afirst violation involving atotal quantity of 100 cartons of cigarettes or moreis

punishable by:
(A) the greater of afine of $2,500 or five times the retail value of the cigarettes;

(B) imprisonment not to exceed five years; or

(C) both the fine and imprisonment imposed by this Subsection (4)(a)(iii);

(iv) asecond violation involving a quantity of 100 cartons of cigarettes or moreis
punishable by:

(A) the greater of afine of $10,000 or five times the retail value of the cigarettes;

(B) imprisonment not to exceed five years; or

(C) both the fine and imprisonment imposed by this Subsection (4)(a)(iv); and

(D) the revocation by the commission of the manufacturer, importer, distributor, or

retailer license for aperiod of up to five years; and

(v) athird and subsequent violation involving a guantity of 100 cartons of cigarettes or

more is punishable by:
(A) the greater of afine of $25,000 or five times the retail value of the cigarettes;
(B) imprisonment not to exceed five years; or

(C) both the fine and imprisonment imposed by this Subsection (4)(a)(v); and

(D) the revocation by the commission of the manufacturer, importer, distributor, or

retailer license for a period of up to five years; and

(b) any counterfeit cigarette seized by the commission shall be destroyed.

Section 12. Section 59-14-213 is amended to read:

59-14-213. Contraband goods.

(1) Any cigarettesin violation of the requirements of this chapter or of any state or
federal law, including Sections 59-14-203, 59-14-205, 59-14-209, 59-14-211, or Subsection
59-14-212(1) are contraband goods and may be seized without a warrant by the commission, its

employees, or any peace officer of the state or its political subdivisions.

(2) Any goods seized pursuant to Subsection (1) shall be delivered to the commission
and destroyed.

(3) Any cigarettes, as defined in Subsection 59-22-202(4), in violation of Subsection
59-14-408(2) are contraband goods and may be seized in accordance with Subsections (1) and

).
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369 Section 13. Effective date.
370 This bill takes effect on July 1, 2004.

L egislative Review Note
asof 2-3-04 4:58 PM

A limited legal review of thislegislation raises no obvious constitutional or statutory concerns.

Office of L egidative Research and General Counsel
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State Impact

No significant fiscal impact.

Individual and Business Impact

No significant fiscal impact.

Office of the Legislative Fiscal Analyst



