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MORTGAGE BROKER AMENDMENTS
2004 GENERAL SESSION
STATE OF UTAH

Sponsor: Michael G. Waddoups

LONGTITLE
General Description:

This bill modifies the Utah Residential Mortgage Practices Act.
Highlighted Provisions:

Thisbill:

» definesterms,

» enacts provisions related to records inspections conducted by the Division of Real
Estate;

» modifiesthe duties of the Residential Mortgage Regulatory Commission;

» modifies the scope of the Utah Residential Mortgage Practices Act;

» alowsanindividual exempt from the chapter to voluntarily obtain alicense;

» exempts certain individuals with an ownership interest in alicensed entity from the
requirements of the chapter;

» establishes license categories of mortgage officer and principal lending manager, and
enacts provisions related to those license categories;

» modifies certain provisions related to obtaining and revoking alicense;

» enacts prelicensing education requirements,

» repeals provisions related to requirements for bonding, letter of credit, and deposit
of assets;

» makes certain actions of the Residential M ortgage Regulatory Commission subject
to the concurrence of the division;

» alowsreciprocal licensure for applicants licensed in another state;

» enacts provisions related to activation and inactivation of alicense;

» modifies certain operational restrictions;



S.B.178 Enrolled Copy

» modifies the persons subject to an investigation by the Division of Real Estate;
» enacts provisions related to record retention requirements;
» enacts provisions governing civil actions;
» providesfor the establishment and operation of the Residential Mortgage Loan
Education, Research, and Recovery Fund to pay certain claims under this chapter;
» provides uses for excess moniesin the Residential Mortgage Loan Education,
Research, and Recovery Fund, including:
e providing educational courses and materials;
e contracting for research projects; and
» funding salaries and training expenses for certain Division of Real Estate staff; and
» makestechnical changes.
Monies Appropriated in thisBill:
None
Other Special Clauses:
This bill provides an effective date.
Utah Code Sections Affected:
AMENDS:
61-2¢-102, as last amended by Chapter 243, Laws of Utah 2003
61-2¢-103, as last amended by Chapter 243, Laws of Utah 2003
61-2¢-104 (Superseded 07/01/04), as last amended by Chapter 243, Laws of Utah 2003
61-2c-104 (Effective 07/01/04), as last amended by Chapters 145 and 243, Laws of Utah
2003
61-2c-105, aslast amended by Chapters 159 and 204, Laws of Utah 2002
61-2¢-106, aslast amended by Chapter 243, Laws of Utah 2003
61-2c-201, aslast amended by Chapter 243, Laws of Utah 2003
61-2c-202, as last amended by Chapter 243, Laws of Utah 2003
61-2¢-203, aslast amended by Chapter 243, Laws of Utah 2003
61-2¢-205, aslast amended by Chapter 243, Laws of Utah 2003
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61-2¢-301, aslast amended by Chapter 243, Laws of Utah 2003
61-2¢-302, as last amended by Chapter 243, Laws of Utah 2003
61-2¢-401, aslast amended by Chapter 243, Laws of Utah 2003
61-2c-402, as last amended by Chapter 243, Laws of Utah 2003
61-2¢-403, aslast amended by Chapter 204, Laws of Utah 2002
70D-1-10, as last amended by Chapter 204, Laws of Utah 2002
ENACTS:
61-2c-206, Utah Code Annotated 1953
61-2c-207, Utah Code Annotated 1953
61-2c-208, Utah Code Annotated 1953
61-2c-404, Utah Code Annotated 1953
61-2c-501, Utah Code Annotated 1953
61-2c-502, Utah Code Annotated 1953
61-2c-503, Utah Code Annotated 1953
61-2c-504, Utah Code Annotated 1953
61-2c-505, Utah Code Annotated 1953
61-2c-506, Utah Code Annotated 1953
61-2c¢-507, Utah Code Annotated 1953
61-2c-508, Utah Code Annotated 1953
61-2c-509, Utah Code Annotated 1953
61-2¢-510, Utah Code Annotated 1953
REPEALS:
61-2c-204, aslast amended by Chapter 243, Laws of Utah 2003

Be it enacted by the Legidature of the state of Utah:
Section 1. Section 61-2c-102 is amended to read:
61-2c-102. Definitions.

Asused in this chapter:

SB. 178
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(1) "Affiliate" meansan individual or an entity that directly, or indirectly through one or
more intermediaries, controls or is controlled by, or is under common control with, a specified
individual or entity.

(2) "Applicant” means anindividual or entity applying for alicense under this chapter.

(3) "Associate lending manager" means a person who:

(a) has qualified under this chapter as a principal lending manager; and

(b) works by or on behalf of another principa |ending manager in transacting the business

of residential mortgage loans.

(4) "Branch office" means a licensed entity's office:

(a) for the transaction of the business of residential mortgage loans regulated under this

chapter; and
(b) other than the main office of the licensed entity.

[€3)] (5) (&) "Businessof residential mortgage loans' means for compensation to:

(i) make or originate aresidential mortgage loan;

(i) directly or indirectly solicit, place, or negotiate a residential mortgage loan for
another; or

(iii) render servicesrelated to the origination or funding of aresidential mortgage loan
including:

(A) taking applications,; and

(B) communicating with the borrower and lender.

(b) "Business of residential mortgage loans" does not include:

(i) the performance of clerical functions such as:

[5] (A) gathering information related to aresidential mortgage loan on behalf of the
prospective borrower or a person licensed under this chapter; or

[€H)] (B) requesting or gathering information, word processing, sending correspondence,
or assembling files by an individual who works under the instruction of a person licensed under
this chapter[:]; or

(ii) ownership of an entity that engages in the business of residential mortgage loans if the
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owner does not personally perform the acts listed in Subsection (5)(a).

[4}] (6) "Closed-end" means aloan with afixed amount borrowed and which does not
permit additional borrowing secured by the same collateral.

[€5)] (7) "Commission" means the Residential Mortgage Regulatory Commission created
in Section 61-2¢-104.

[€6}] (8) "Compensation” means anything of economic value that is paid, loaned, granted,
given, donated, or transferred to an individual or entity for or in consideration of:

(a) services;

(b) personal or real property; or

(c) other thing of value.
[(AH—Control*meansthe-powerdirectly-or thairectiyto:]
(e : e il ]
[+ b ctesof tey-of]

[{8)] (9) "Control person" means [any] an individual [ef] who is designated by an entity

[whieh] as the individual who directly manages or controls [ancther] the entity's transaction of the

business of residential mortgage loans secured by Utah dwellings.

[€9}] (10) "Depository institution” is as defined in Section 7-1-103.

[€16)] (11) "Director" meansthe director of the division.

[(11)] (12) "Division" meansthe Division of Real Estate.

[(12)] (13) "Dwelling" means aresidential structure attached to real property that
contains one to four unitsincluding any of the following if used as a residence:

(& acondominium unit;

(b) acooperative unit;

(c) amanufactured home; or
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(d) ahouse.

[€13)] (14) "Entity" means any corporation, limited liability company, partnership,
company, association, joint venture, business trust, trust, or other organization.

[(14)] (15) "Executive director" means the executive director of the Department of
Commerce.

(16) "Inactive status' means a dormant status into which an unexpired license is placed

when the holder of the license is not currently engaging in the business of residential mortgage

loans.

(17) "Lending manager” or "principal lending manager" means a person licensed as a

principa lending manager under Section 61-2¢-206.

[€15)] (18) "Licensee" meansan individual or entity licensed with the division under this
chapter.
(19) (a) Except as provided in Subsection (19)(b), "mortgage officer" means an individual

who islicensed with the division to transact the business of residential mortgage loans through a

principal lending manager.

(b) "Mortgage officer" does not include a principal lending manager.
[€16)] (20) "Record" meansinformation that is:
(a) prepared, owned, received, or retained by an individual or entity; and

(b) (i) inscribed on atangible medium; or

(ii) (A) stored in an electronic or other medium; and

(B) retrievablein perceivable form.

[(+A] (21) "Residential mortgage loan" means a closed-end, first mortgage |oan or
extension of credit, if:

(a) theloan or extension of credit is secured by a:

(i) mortgage;

(ii) deed of trust; or

(iii) lieninterest; and

(b) the mortgage, deed of trust, or lien interest described in Subsection [(+7A] (21)(a):
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(i) isonadwelling located in the state; and

(ii) created with the consent of the owner of the residential real property.

[€18}] (22) "State" means:

(a) astate, territory, or possession of the United States;

(b) the District of Columbia; or

(c) the Commonwealth of Puerto Rico.

Section 2. Section 61-2c-103 is amended to read:

61-2c-103. Powersand duties of the division.

(1) Thedivision shall administer this chapter.

(2) Inaddition to any power or duty expressly provided in this chapter, the division may:

(a) receive and act on complaintsincluding:

(i) taking action designed to obtain voluntary compliance with this chapter; or

(i) commencing administrative or judicial proceedings on the division's own initiative;

(b) establish programs for the education of consumers with respect to residential
mortgage loans;

(c) (i) make studies appropriate to effectuate the purposes and policies of this chapter;
and

(if) make the results of the studies described in Subsection (2)(c)(i) available to the public;
[andl]

(d) visit and investigate an entity licensed under this chapter, regardless of whether the

entity islocated in Utah; and

[teh] (e) employ any necessary hearing examiners, investigators, clerks, and other
employees and agents.

(3) Thedivision shall make rules for the administration of this chapter in accordance with
Title 63, Chapter 46a, Utah Administrative Rulemaking Act, including:

(a) licensure proceduresfor:

(i) individuals and entities required by this chapter to obtain alicense with the division;
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(i) the establishment of abranch office by an entity;

(b) proper handling of funds received by licensees;

(c) record-keeping requirements by licensees; and

(d) standards of conduct for licensees.

(4) (& Thedivision shall make available to the public alist of the names and addresses of
all licensees.

(b) Thedivision may charge afee established by the division in accordance with Section
63-38-3.2 for obtaining the list described in Subsection (4)(a).

(5) Thedivision shall:

(a) certify education providers who offer:

(i) _prelicensing education to candidates for licensure under this chapter; or

(ii) continuing education to individuals licensed under this chapter; and

(b) make available to the public, licensees, and candidates for licensure alist of the names

and addresses of all education providers certified under this Subsection (5).
(6) In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
division shall make rules establishing:

(a) certification criteria and procedures for providers of prelicensing education and

continuing education; and

(b) standards of conduct for certified education providers.
Section 3. Section 61-2c-104 (Super seded 07/01/04) is amended to read:
61-2¢-104 (Superseded 07/01/04). Residential M ortgage Regulatory Commission.

(1) Thereis created within the division the Residential Mortgage Regulatory Commission
consisting of:

(a) thefollowing members appointed by the executive director with the approval of the
governor:

(i) three members having at |east three years of experience in transacting the business of
residential mortgage loans and who are currently licensed under this chapter; and

(ii) one member from the general public; and
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(b) the commissioner of the Department of Financial Institutions or the commissioner's
designee.

(2) (&) Except asrequired by Subsection (2)(b), the executive director shall appoint each
new member or reappointed member subject to appointment by the executive director to a
four-year term ending June 30.

(b) Notwithstanding the requirements of Subsection (2)(a), the executive director shall, at
the time of appointment or reappointment, adjust the length of terms to ensure that the terms of
commission members are staggered so that approximately half of the commission is appointed
every two years.

(c) If avacancy occursin the membership of the commission for any reason, the
replacement shall be appointed for the unexpired term.

(3) Members of the commission shall annually select one member to serve as chair.

(4) (8 The commission shall meet at least quarterly.

(b) Thedirector may call a meeting in addition to the meetings required by Subsection
(4():

(i) at thediscretion of the director;

(i) at the request of the chair of the commission; or

(iii) at the written request of three or more commission members.

(5) (@ Three members of the commission constitute a quorum for the transaction of
business.

(b) The action of amgjority of aquorum present is an action of the commission.

(6) () (i) Memberswho are not government employees shall receive no compensation or
benefits for their services, but may receive per diem and expenses incurred in the performance of
the member's official duties at the rates established by the Division of Finance under Sections
63A-3-106 and 63A-3-107.

(i) Memberswho are not government employees may decline to receive per diem and
expenses for their service.

(b) (i) State government officer and employee members who do not receive salary, per
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diem, or expenses from their agency for their service may receive per diem and expensesincurred
in the performance of their official duties from the commission at the rates established by the
Division of Finance under Sections 63A-3-106 and 63A-3-107.

(ii) State government officer and employee members may decline to receive per diem and
expenses for their service.

(7) The commission shall:

(@) concur in the licensure or denial of licensure of individuals and entities under this
chapter in accordance with Part 2, Licensure;

(b) take disciplinary action with the concurrence of the director in accordance with Part 4,
Enforcement;

(c) advisethe division concerning matters related to the administration and enforcement
of this chapter; and

(d) with the concurrence of the division, determine the requirements for:

(i) the examination required under Section 61-2c-202, covering at |least:

(A) thefundamentals of the English language;

(B) arithmetic;

(C) the provisions of this chapter;

(D) rules adopted by the division;

(E) basic residential mortgage principles and practices; and

(F) any other aspect of Utah law the commission determines is appropriate; [and]

(it) with the concurrence of the division, the continuing education requirements under
Section 61-2c¢-205, including:

(A) except as provided in Subsection 61-2¢-202(4)(a)(i)(C) and Subsection
61-2c-206(1)(c), the appropriate number of hours of required prelicensing education and

continuing education; and
(B) the subject matter of courses the division may accept for continuing education
purposes]:];

(iii) with the concurrence of the division, the prelicensing education required under
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Sections 61-2¢-202 and 61-2¢-206; and
(iv) the examination required under Section 61-2c-206 covering:

(A) advanced residential mortgage principles and practices; and

(B) other aspects of Utah law the commission, with the concurrence of the division,

determines appropriate.

(8 The commission may appoint acommittee to make recommendations to the

commission concerning approval of prelicensing and continuing education courses.

(9) The commission and the division shall make the examination and prelicensing and

continuing education requirements described in this section available through the Internet or other

distance education methods approved by the commission and division when reasonably

practicable.
(10) In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the

commission shall make rules establishing procedures under which alicensee may be exempted

from continuing education requirements:

(a) for aperiod not to exceed four years; and

(b) upon afinding of reasonable cause.
Section 4. Section 61-2¢-104 (Effective 07/01/04) is amended to read:
61-2c-104 (Effective 07/01/04). Residential M ortgage Regulatory Commission.

(1) Thereis created within the division the Residential Mortgage Regulatory Commission
consisting of:

(a) thefollowing members appointed by the executive director with the approval of the
governor:

(i) three members having at |east three years of experience in transacting the business of
residential mortgage loans and who are currently licensed under this chapter; and

(it) one member from the general public; and

(b) the commissioner of the Department of Financial Institutions or the commissioner's
designee.

(2) (a) Except asrequired by Subsection (2)(b), the executive director shall appoint each
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new member or reappointed member subject to appointment by the executive director to a
four-year term ending June 30.

(b) Notwithstanding the requirements of Subsection (2)(a), the executive director shall, at
the time of appointment or reappointment, adjust the length of terms to ensure that the terms of
commission members are staggered so that approximately half of the commission is appointed
every two years.

(c) If avacancy occursin the membership of the commission for any reason, the
replacement shall be appointed for the unexpired term.

(3) Members of the commission shall annually select one member to serve as chair.

(4) (8 The commission shall meet at least quarterly.

(b) Thedirector may call ameeting in addition to the meetings required by Subsection
(A(@):

() at the discretion of the director;

(ii) at the request of the chair of the commission; or

(iii) at the written request of three or more commission members.

(5) (&) Three members of the commission constitute a quorum for the transaction of
business.

(b) The action of amajority of aquorum present is an action of the commission.

(6) (a) (i) Memberswho are not government employees shall receive no compensation or
benefits for their services, but may receive per diem and expenses incurred in the performance of
the member's official duties at the rates established by the Division of Finance under Sections
63A-3-106 and 63A-3-107.

(i) Memberswho are not government employees may decline to receive per diem and
expenses for their service.

(b) () State government officer and employee members who do not receive salary, per
diem, or expenses from their agency for their service may receive per diem and expenses incurred
in the performance of their official dutiesfrom the commission at the rates established by the
Division of Finance under Sections 63A-3-106 and 63A-3-107.
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(if) State government officer and employee members may decline to receive per diem and
expenses for their service.

(7) The commission shall:

(&) concur inthelicensure or denial of licensure of individuals and entities under this
chapter in accordance with Part 2, Licensure;

(b) take disciplinary action with the concurrence of the director in accordance with Part 4,
Enforcement;

(c) advisethe division concerning matters related to the administration and enforcement
of this chapter; and

(d) with the concurrence of the division, determine the requirements for:

(i) the examination required under Section 61-2c¢-202, covering at |least:
(A) thefundamentals of the English language;

(B) arithmetic;

(C) the provisions of this chapter;

(D) rules adopted by the division;

(E) basic residential mortgage principles and practices, and

(F) any other aspect of Utah law the commission determines is appropriate; [and]

(if) with the concurrence of the division, the continuing education requirements under
Section 61-2¢-205, including:

(A) except as provided in Subsection 61-2¢-202(4)(a)(i)(C) and Subsection
61-2c-206(1)(c), the appropriate number of hours of prelicensing education and required

continuing education; and
(B) the subject matter of courses the division may accept for continuing education

purposes[-];

(iii) with the concurrence of the division, the prelicensing education required under

Sections 61-2¢-202 and 61-2¢-206, including online education or distance learning options; and

(iv) the examination required under Section 61-2c-206 covering:

(A) advanced residential mortgage principles and practices; and
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(B) other aspects of Utah law the commission, with the concurrence of the division,

determines appropriate.

(8) The commission may appoint acommittee to make recommendationsto the

commission concerning approval of prelicensing education and continuing education courses.

(9) The commission and the division shall make the examination and prelicensing

education and continuing education requirements described in this section available through the

Internet or other distance education methods approved by the commission and division when

reasonably practicable.
(10) In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the

commission shall make rules establishing procedures under which alicensee may be exempted

from continuing education requirements:

(a) for aperiod not to exceed four years; and

(b) upon afinding of reasonable cause.

Section 5. Section 61-2c-105 is amended to read:

61-2c-105. Scope of chapter.

(1) (& Thischapter appliesto a closed-end residential mortgage |oan secured by a first

lien or equivalent security interest on a one to four unit dwelling.

(b) This chapter does not apply to a transaction covered by Title 70C, Utah Consumer
Credit Code.

(2) Thefollowing are exempt from this chapter:

(@) thefedera government;

(b) adtate;

(c) apolitical subdivision of astate;

(d) an agency of or entity created by a governmental entity described in Subsections
(2)(a) through (c) including:

(i) the Utah Housing Corporation created in Title 9, Chapter 4, Part 9, Utah Housing
Corporation Act;

(ii) the Federal National Mortgage Corporation;
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(iii) the Federa Home Loan Mortgage Corporation;

(iv) the Federal Deposit Insurance Corporation;

(v) the Resolution Trust Corporation;

(vi) the Government National Mortgage Association;

(vii) the Federal Housing Administration;

(viii) the National Credit Union Administration;

(ix) the Farmers Home Administration; and

(x) the Department of Veterans Affairs;

(e) adepository ingtitution;

(f) an affiliate of a depository institution;

(g) an employee or agent of an entity described in Subsections (2)(a) through (f) when
that person acts on behalf of the entity described in Subsections (2)(a) through (f);

(h) anindividual or entity:

(i) that makes aloan:

(A) secured by aninterest in real property;

(B) with theindividual's or the entity's own money; and

(C) for theindividua's or entity's own investment; and

(i) that does not engage in the business of making loans secured by an interest in real
property;

(i) anindividual or entity who receives a mortgage, deed of trust, or lien interest on real
property if the individual or entity:

(i) isthe seller of real property; and

(if) receivesthe mortgage, deed of trust, or lien interest on real property as security for a
separate money obligation;

() anindividual or entity who receives a mortgage, deed of trust, or lien interest on redl
property if:

(i) the individua or entity receives the mortgage, deed of trust, or lien interest as security

for an obligation payable on an installment or deferred payment basis,
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(i1) the obligation described in Subsection (2)(j)(i) arises from an individual or entity
providing materials or services used in the improvement of the real property that is the subject of
the mortgage, deed of trust, or lien interest; and

(iii) the mortgage, deed of trust, or lien interest was created without the consent of the
owner of thereal property that is the subject of the mortgage, deed of trust, or lien interest;

(K) anonprofit corporation that:

(i) isexempt from paying federal income taxes,

(i) iscertified by the United States Small Business Administration as a small business
investment company;

(iii) isorganized to promote economic development in this state; and

(iv) hasasits primary activity providing financing for business expansion;

(1) acourt appointed fiduciary; or

(m) an attorney admitted to practice law in this state:

(i) if the attorney is not principally engaged in the business of negotiating residential
mortgage loans; and

(ii) when the attorney renders servicesin the course of the attorney's practice as an
attorney.

(3) (&) Notwithstanding Subsection (2)(m), an attorney exempt from this chapter may not
engage in conduct described in Section 61-2¢c-301 when transacting business of residential
mortgage loans.

(b) If an attorney exempt from this chapter violates Subsection (3)(a), the attorney:

(i) isnot subject to enforcement by the division under Part 4, Enforcement; and

(i) issubject to disciplinary action generally applicable to an attorney admitted to practice
law in this state.

(c) If the division receives a complaint alleging an attorney exempt from this chapter isin
violation of Subsection (3)(a), the division shall forward the complaint to the Utah State Bar for
disciplinary action.

(4) (&) In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act,
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the division shall, by rule, determine adate, on or after December 31, 2004, after which an

individual who is exempt under Subsection (2) may voluntarily obtain alicense pursuant to

Subsection (4)(b).
(b) (i) After the date described in Subsection (4)(a), an individual who is exempt under

Subsection (2) may voluntarily obtain alicense under this chapter by complying with Part 2,

Licensure.

(i) _Anindividua who voluntarily obtains alicense pursuant to this Subsection (4)(b) shall

comply with all the provisions of this chapter.

Section 6. Section 61-2c-106 is amended to read:

61-2c-106. Addresses provided the division.

(1) Inproviding an address to the division under this chapter, a physical location or street
address shall be provided.

(2) Anindividual or entity licensed under this chapter will be considered to have received
any notification that is mailed to the last address furnished to the division by the individual, or by
[aeontrotperson] the principal lending manager of the entity, licensed under this chapter.

Section 7. Section 61-2c-201 is amended to read:

61-2c-201. Licensurerequired of individuals and entities engaged in the business of
residential mortgage loans -- Mortgage officer -- Principal lending manager.

(1) Unless exempt from this chapter under Section 61-2¢-105, an individual or entity may
not transact the business of residential mortgage loans, as defined in Section 61-2c-102, without
obtaining alicense under this chapter.

(2) For purposes of this chapter, an individual or entity transacts businessin this state if:

(@ (i) theindividual or entity engagesin an act that constitutes the business of residential
mortgage loans; and

(i1) (A) the act described in Subsection (2)(a)(i) is directed to or received in this state; and

(B) thereal property that isthe subject of the act described in Subsection (2)(a)(i) is
located in this state; or

(b) arepresentation is made by the individual or entity that the individual or entity
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transacts the business of residential mortgage loans in this state.

(3) Anindividual who has an ownership interest in an entity required to be licensed under

this chapter is not required to obtain an individual license under this chapter unless the individua

transacts the business of residential mortgage loans.

[€3)] (4) Unless otherwise exempted under this chapter, licensure under this chapter is
required of both:

(@) theindividual who directly transacts the business of residential mortgage loans; and

(b) if theindividual transacts business as an employee or agent of an entity or individual,
the entity or individual for whom the employee or agent transacts the business of residential
mortgage loans.

(5) (2) On or after January 1, 2006, alicense issued under this chapter to an individual

who has not obtained alicense as aprincipal lending manager automatically convertsto a

mortgage officer license.

(b) A mortgage officer license issued pursuant to Subsection (5)(a) shall be placed on

inactive status until the holder of the license has submitted to the division the forms reguired to

activate the license with a principal lending manager.

[(4)] (6) (8 Anindividua licensed under this chapter may not engage in the business of
residential mortgage loans on behalf of more than one entity at the same time.

(b) This Subsection (6) does not restrict the number of:

(i) _different lenders an individual or entity may use as a funding source for residential

mortgage loans; or

(ii) entitiesin which an individual may have an ownership interest, regardless of whether

the entities are:

(A) licensed under this chapter: or
(B) exempt under Section 61-2¢-105.

(7) _Anindividual licensed under this chapter may not transact the business of residential

mortgage loans for the following at the same time:

(a) an entity licensed under this chapter; and
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(b) an entity that is exempt from licensure under Section 61-2¢-105.
(8) On or after January 1, 2006, except as provided under Title 16, Chapter 11,
Professional Corporation Act or under Title 48, Chapter 2c, Utah Revised Limited Liability

Company Act, a mortgage officer may not receive consideration for transacting the business of

residential mortgage loans from any person or entity except the principa lending manager with

whom the mortgage officer is licensed.

(9) On or after January 1, 2006, a mortgage officer shall conduct all business of

residential mortgage loans:

(a) through the principal lending manager with which the individual is licensed:;

(b) in the business name under which the principal lending manager is authorized by the

division to do business.

(10) (a) (i) If anindividual who is authorized by this chapter to transact the business of

residential mortgage loans as an individual transacts the business of residential mortgage loans

under an assumed business name, the individual shall:

(A) register the assumed business name with the division; and

(B) furnish to the division proof that the assumed business name has been filed with the

Division of Corporations and Commercial Code pursuant to Title 42, Chapter 2, Conducting

Business Under Assumed Name.

(ii) _This Subsection (10)(a) does not apply to an individual who transacts the business of

residential mortgage |oans as an employee or agent of another individual or entity.
(b) Thedivision may charge afee established in accordance with Section 63-38-3.2 for

registering an assumed name pursuant to this Subsection (10).

(11) (a) A licensee whose license isin inactive status may not transact the business of

residential mortgage loans.

(b) On or after January 1, 2006, a mortgage officer whose license has been placed in

inactive status may not transact the business of residential mortgage loans until the mortgage

officer haslicensed with aprincipal lending manager by following the procedures established by

the division by rule made in accordance with Title 63, Chapter 46a, Utah Administrative
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Rulemaking Act, including submission of all required forms and payment of all required activation

fees.
(12) () On or after May 3, 2004 and before January 1, 2006, if alicensed entity

terminates its control person, or if the control person of alicensed entity resigns, dies, or becomes

unable to act as control person due to disability, the entity shall cease all business of residentid

mortgage loans until the entity has submitted all forms and fees to the division that are required to

affiliate another control person with the licensed entity.

(b) On or after January 1, 2006, if alicensed entity terminates its principal lending

manager, or if the principal lending manager of alicensed entity resigns, dies, or becomes unable

to act as aprincipa lending manager due to disability, the entity may not transact the business of

residential mortgage loans until the entity has submitted all forms and fees to the division that are

required to affiliate another principal lending manager with the entity.
Section 8. Section 61-2¢-202 is amended to read:

61-2c-202. Licensure procedures.

(1) Toapply for licensure under this chapter an [adivitual-or-entity] applicant shall:

(a) submit to the division alicensure statement that:

(i) listsany name under which the individual or entity will transact business in this state;
(i) liststhe address of the principal business location of the applicant;

(iii) on or after May 3, 2004 and before January 1, 2006, if the applicant is an entity[]:

(A) liststhe control [persons| person of the applicant; and

(B) contains the signature of the control person;

(iv) on or after January 1, 2006, if the applicant is an entity:

(A) liststhe principal lending manager of the entity; and

(B) contains the signature of the principal lending manager;

[{iv}] (v) demonstrates to the satisfaction of the division with the concurrence of the
commission that the applicant meets the qualifications listed in Section 61-2¢-203; [and]
(vi) if the applicant is an entity, lists:

(A) al jurisdictions in which the entity is registered, licensed, or otherwise requlated in
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the business of residential mortgage loans; and

(B) the history of any disciplinary action or adverse administrative action taken against

the entity by any requlatory agency within the ten years preceding the application; and

[€w}] (vii) includesany information required by the division by rule;

(b) pay tothedivision:

(i) an application fee established by the division in accordance with Section 63-38-3.2;
and

(i) the reasonable expensesincurred in processing the application for licensure including
the costs incurred by the division under Subsection (4); and

[(e)meet-theregtirements tnder-Section-61-2e-204-for:]

[{—-ebtaining-arsdrety-bonet]

[€i)—¢lepositing-assets;-of]

[ —providingatetter-of-credit;-and]

[{eh)] (c) comply with Subsection (4).

(2) Thedivision, with the concurrence of the commission, shall grant alicense to an
applicant if the division finds that the applicant:

(@) meetsthe qualifications of [Seettons] Section 61-2¢-203 [ane-61-2e-264]; and

(b) complieswith this section.

(3) In accordance with Title 63, Chapter 46b, Administrative Procedures Act, an

applicant who is denied licensure under this chapter may submit a request for agency review to
the executive director within 30 days following the issuance of the order denying the licensure.

(4) () (i) Anindividual applying for alicense under this chapter and any control person
of the applicant shall:

(A) submit afingerprint card in aform acceptable to the division at the time the licensure
statement is filed;

(B) consent to afingerprint background check by:

(I) the Utah Bureau of Criminal Identification; and

(I1) the Federal Bureau of Investigation; [and]
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(C) _on or after January 1, 2005, provide proof using methods approved by the division of

having successfully completed 20 hours of approved prelicensing education required by the

commission under Section 61-2¢-104; and

[€€)] (D) provide proof using methods approved by the division of having successfully
[eompteted] passed an examination approved by the commission under Section 61-2c-104.

(i) Notwithstanding [Subseetion] Subsections (4)(a)(i)(C) and (4)(a)(i)(D), an individual
who was registered with the division under this chapter prior to January 1, 2004 may engage in
the business of residential mortgage loans until January 1, 2005 [withett-havingpassedthe

examthatron-desertbed-Subsection{4){ay(H(€):] without having:
(A) completed the prelicensing education described in Subsection (4)(a)(i)(C); and

(B) passed the examination described in Subsection (4)(a)(i)(D).
(b) Thedivision shall request the Department of Public Safety to complete a Federa

Bureau of Investigation criminal background check for each applicant and each control person of
an applicant through a national criminal history system.

(c) The applicant shall pay the cost of:

(i) thefingerprinting required by this section; and

(i) the background check required by this section.

(d) (i) A license under this chapter is conditional pending completion of the criminal
background check required by this Subsection (4).

(i) If acriminal background check discloses that an applicant or an applicant's control
person failed to accurately disclose a criminal history, the license shall be immediately and
automatically revoked.

(iii) Anindividual or entity whose conditional license is revoked under Subsection
(4)(d)(ii) may appeal the revocation in a hearing conducted:

(A) after the revocation; and

(B) inaccordance with Title 63, Chapter 46b, Administrative Procedures Act.

(iv) Relief from arevocation may be granted only if:

(A) the criminal history upon which the division based the revocation:
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(1)_did not occur; or

(1) wasthe criminal history of another person;

(B) () the revocation was based on afailure to accurately disclose a crimina history; and

(1) _the applicant had a reasonable good faith belief at the time of application that there

was no criminal_history to be disclosed; or

(C) thedivision failed to follow the prescribed procedure for the revocation.
Section 9. Section 61-2¢-203 is amended to read:

61-2c-203. Qualificationsfor licensure.

(1) To qualify for licensure under this chapter, an individual [shaH]:

(a) shall have good moral character and the competency to transact the business of
residential mortgage loans,

(b) shall demonstrate honesty, integrity, and truthful ness;

[€b)] (c) _may not have been convicted of afelony or misdemeanor involving moral
turpitude in the [ten] five years preceding the date the individual appliesfor alicense, except as
provided in Subsection (3);

[€e)] (d)_may not have had alicense or registration suspended, revoked, surrendered,
canceled, or denied in the five years preceding the date the individual applies for licensure except
as provided in Subsection (3), if:

(i) theregistration or licenseisissued by this state or another jurisdiction; and

(i) the suspension, revocation, surrender, probation, fine, cancellation, or denial is based

on misconduct in a professional capacity that relates to [goeed] moral character, honesty, integrity,

truthfulness, or the competency to transact the business of residential mortgage loang[-];

(e) except as provided in Subsection (3), may not have been the subject of abar by the

Securities and Exchange Commission, the New Y ork Stock Exchange, or the National

Association of Securities Dealers within the five years preceding the date the individual applies for

registration; and

(f)_may not have had any temporary or permanent injunction entered against the
individua:
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(i) by acourt or licensing agency; and
(ii) based on:

(A) conduct or a practice involving the business of residential mortgage loans; or

(B) conduct involving fraud, misrepresentation, or deceit.

(2) Toqualify for licensure under this chapter an entity may not have:

(&) any of the following individuals in management who fails to meet the requirements of
Subsection (1):

(i) amanager or amanaging partner;

(it) adirector,

(iii) an executive officer; or

(iv) anindividual occupying a position or performing functions similar to those described
in Subsections (2)(a)(i) through (iii); [and] or

[€b)y—acontrol-persorwho-fattstomeel
(b) (i) before January 1, 2006, a control person who fails to meet the regquirements of

Subsection (1); or

(ii) on or after January 1, 2006, a principal lending manager who fails to meet the

requirements of Subsection (1).

(3) [#] Notwithstanding the failure to meet the requirements of Subsections (1)(c)
through (f), the division may permit an individual or [aeentret-person-of-an] entity to be licensed
under this chapter if the individual applicant or a person listed in Subsection (2):

(a) failsto meet the requirements of [Subseetion{Hy{b)-or{e);but] Subsections (1)(c)
through (f);

(b) otherwise meets the qualifications for licensuref;]; and

(c) provides evidence satisfactory to the division with the concurrence of the commission
that the individual applicant or [eentrot] person [has| described in Subsection (2):

(i) isof good moral character [and];

(ii) ishonest;

(iii) has integrity:;
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(iv) istruthful; and

(v) hasthe competency to transact the business of residential mortgage loang[;

Section 10. Section 61-2¢-205 is amended to read:

61-2c-205. Term of licensure -- Renewal -- Reporting of changes.

(1) (& A license under this chapter isvalid for atwo-year period.

(b) Notwithstanding Subsection (1)(a), the time period of alicense may be extended or
shortened by as much as one year to maintain or change arenewal cycle established by rule by the
division.

(2) Torenew alicense, no later than [30-daysbefore] the date the license expires, a
licensee shall:

(a) filealicensure statement meeting the requirements of Section 61-2c¢-202;

(b) pay afeeto the division established by the division in accordance with Section
63-38-3.2; and

(c) if thelicenseeisanindividual and the individual'slicenseisin active status at the time

of application for renewal, submit proof using forms approved by the division of having

completed during the two years prior to application the continuing education required by the
commission under Section 61-2c-104.

(3) (@) A licensee under this chapter shall amend its licensure statement filed with the
division within ten days of the date on which thereisachangein:

(i) aname under which the licensee transacts the business of residential mortgage loansin
this state;

(i) (A) if the licenseeis an entity, the business |ocation of the licensee; or

(B) if thelicenseeis an individual, the home and business addresses of the individual;

(iii) (A) on or after May 3, 2004 and before January 1, 2006, the control [persons] person

of thelicensee; or

(B) on or after January 1, 2006, the principal lending manager of the entity; or
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(iv) any other information that is defined as materia by rule made by the division.

(b) Failureto notify the division of a change described in Subsection (3)(a) is separate
grounds for disciplinary action against a licensee.

(4) A licensee shall notify the division by sending the division a signed statement within
ten business days of:

(@) (i) aconviction of any criminal offense;

(ii) the entry of apleain abeyance to any criminal offense; or

(iii) the potential resolution of any criminal case by:

(A) adiversion agreement; or

(B) any other agreement under which criminal charges are held in suspense for a period of

time;

(b) filing apersonal bankruptcy or bankruptcy of a business that transacts the business of
residential mortgage loans; [of]

(c) the suspension, revocation, surrender, cancellation, or denial of a professional license
or professional registration of the licensee, whether the license or registration isissued by this
state or another jurisdiction[:]; or

(d) the entry of acease and desist order or atemporary or permanent injunction:

(i) against the licensee by a court or licensing agency; and
(ii) based on:

(A) conduct or apractice involving the business of residential mortgage loans; or

(B) conduct involving fraud, misrepresentation, or deceit.

(5) (@) A license under this chapter expiresif the licensee does not apply to renew the
license on or before the expiration date of the license.

(b) Within 30 calendar days after the expiration date, a licensee whose license has expired
may apply to reinstate the expired license upon:

(i) payment of arenewal fee and alate fee determined by the division under Section
63-38-3.2; and

(i) if thelicenseeis an individual and is applying to reinstate alicense to active status,
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providing proof using forms approved by the division of having completed, during the two years

prior to application, the continuing education required by the commission under Section
61-2c-104.
(c) After the 30 calendar days described in Subsection (5)(b) and within six months after

the expiration date, alicensee whose license has expired may apply to reinstate an expired license
upon:

(i) payment of arenewal fee and alate fee determined by the division under Section
63-38-3.2;

(i) if thelicenseeisan individual and is applying to reinstate alicense to active status,

providing proof using forms approved by the division of having completed, during the two years

prior to application, the continuing education required by the commission under Section
61-2c-104; and

(iif) in addition to the continuing education required for atimely renewal, completing an

additional 12 hours of continuing education approved by the commission under Section
61-2c-104.
(d) A licensee whose license has been expired for more than [ene-yeartmay-appty-to

retnstate-an-expecHieensetipon:] six months shall be relicensed as prescribed for an original
application under Section 61-2¢-202.

Section 11. Section 61-2¢-206 is enacted to read:

61-2¢-206. Lending manager licenses.
(1) Except as provided in Subsection (3), on or after September 1, 2005, to qualify as a

principal lending manager under this chapter, an individual shall, in addition to meeting the
standards in Section 61-2¢-203:

(a) submit an application on aform approved by the division;

(b) pay fees determined by the division under Section 63-38-3.2;

(c) submit proof of having successfully completed 40 hours of prelicensing education
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approved by the commission under Section 61-2¢-104:

(d) submit proof of having successfully completed the principal lending manager

examination approved by the commission under Section 61-2¢-104;

(e) submit proof on forms approved by the division of three years of full-time active

experience as a mortgage officer, or its equivalent as approved by the commission; and

(f)_if theindividual is not licensed under this chapter at the time of application, submit to
the background check required by Subsection 61-2¢c-202(4).
(2) (a) Notwithstanding Subsection (1), an individual described in Subsection (2)(b) may

qualify as a principal |ending manager without:

(i) _meeting the reguirements of Subsection (1)(c); and

(ii) completing the portions of the principal lending manager examination described in
Subsection (1)(d) that:

(A) relateto federal law; and

(B) do not relate to Utah law.

(b) Anindividua may qualify as a principal lending manager pursuant to Subsection (2)(a)
if theindividual:

(i) submits to the division an affidavit that the individual has five years of experiencein

the business of residential mortgage loans;

(ii) establishes that the individual's experience described in Subsection (2)(b) was under

reguirements substantially equivalent to the licensing requirements of this chapter; and

(iii) _provides any other information required by the division by rule under Subsection

(2)(c).
(c) _In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the

division shall define the information an individual shall provide to the division pursuant to

Subsection (2)(b).

(3) A principa lending manager may not engage in the business of residential mortgage

loans on behalf of more than one entity at the same time.
Section 12. Section 61-2¢-207 is enacted to read:
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61-2¢-207. Reciprocal licensure.

(1) Thedivision may enter into areciprocity agreement with another state and issue a

reciprocal license to alicensee of that state if the division determines that the:

(a)_state has substantially equivalent licensing laws;

(b) state reguires alicensing examination that is substantially equivalent to the

examination required by this chapter; and

(c) licensee has not had:

(i) formal charges alleging aviolation of state mortgage laws filed against the licensee; or

(ii) disciplinary action or license restriction taken by the licensee's state of domicile.

(2) Thedivision may issue areciprocal license to alicensee of a state with which the

division does not have areciprocity agreement if the individual:

(a) submits to the division an affidavit that the individual has five years of experiencein

the business of residential mortgage loans;

(b) establishes that the individual's experience described in Subsection (2)(a) was under

reguirements substantially equivalent to the licensing requirements of this chapter; and

(c)_provides any other information required by the division by rule under Subsection (3).
(3) _In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the

division shall define the information an individual shall provide to the division pursuant to
Subsection (2).
Section 13. Section 61-2¢-208 is enacted to read:

61-2c-208. Activation and inactivation of license.

(1) (&) A licensee may request that the division place the license on inactive status by

submitting an inactivation form approved by the division.

(b) On or after January 1, 2006, if the license of a principal |lending manager is revoked,

suspended, or expires, the license of any mortgage officer licensed with that principal lending

manager shall automatically convert to inactive status.

(2) To activate alicense that has been placed on inactive status, alicensee shall:

(a) submit an activation form approved by the division;
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(b) pay an activation fee established by the division under Section 63-38-3.2; and

(c) if thelicenseeis an individual whose license was in inactive status at the time of the

previous renewal, the licensee shall supply the division with proof of the successful completion of

the number of hours of continuing education that the licensee would have been required to

complete under Section 61-2¢c-205(2)(c) if the licensee's license had been on active status, up to a

maximum of the number of hours required for two licensing periods.

(3)_On or after January 1, 2006, in addition to the requirements of Subsection (2), a

mortgage officer whose license has been placed on inactive status shall obtain the signature of the

principa lending manager with whom the mortgage officer will be actively licensed on theform

required by the division.
(4) (8) On or after May 3, 2004 and before January 1, 2006, in addition to the

requirements of Subsection (2), an entity whose license has been placed on inactive status because

of the termination, death, disability, or departure of its control person shall submit the forms

required by the division to affiliate the license of another control person with the entity.

(b) On or after January 1, 2006, in addition to the requirements of Subsection (2), an

entity whose license has been placed on inactive status because of the termination, death,

disability, or departure of its principal lending manager shall submit the forms required by the

division to affiliate the license of another principal lending manager with the entity.
Section 14. Section 61-2¢-301 is amended to read:
61-2c-301. Prohibited conduct -- Violations of the chapter.

(1) Anindividual or entity transacting the business of residential mortgage loansin this
state may not:

(a) give or receive compensation or anything of value in exchange for areferral of
residential mortgage loan business | i

(efinectby-the-divisior]:

(b) charge afeein connection with aresidential mortgage loan transaction:

(i) that isexcessive; or
(i) if theindividual or entity does not comply with Section 70D-1-6;
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(c) give or receive compensation or anything of value in exchange for areferral of
settlement or loan closing services related to aresidential mortgage |oan transaction;

(d) [ ] do any of the
following to induce alender to extend credit as part of aresidential mortgage loan transaction[:]:

(i) _make afalse statement or representation;

(ii) cause false documents to be generated; or

(iii) knowingly permit false information to be submitted by any party:

(e) (i) give or receive compensation or anything of value, or withhold or threaten to

withhold payment of an appraiser fee, to influence the independent judgment of an appraiser in

reaching a value conclusion in aresidential mortgage loan transaction, except that it isnot a

violation of this section for alicensee to withhold payment because of a bonafide dispute

regarding afailure of the appraiser to comply with the licensing law or the Uniform Standards of

Professional Appraisal Practice;

(f) violate or not comply with:

(i) thischapter;

(ii) an order of the commission or division; or

(iii) arule made by the division;

(g) fail to respond within the required time period to:

(i) anotice or complaint of the division; or

(if) arequest for information from the division;

(h) make false representations to the division, including in alicensure statement;

(i) for any residentia mortgage loan transaction beginning on or after January 1, 2004,
engage in the business of residential mortgage loans with respect to the transaction if the
individual or entity also actsin any of the following capacities with respect to the same residential
mortgage loan transaction:

(i) appraiser;

(if) escrow agent;

(iii) real estate agent; or
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(iv) genera contractor;

() order atitleinsurance report or hold atitle insurance policy unless the individual or
entity provides to thetitle insurer a copy of avalid, current license under this chapter;

(k) engage in unprofessional conduct as defined by rule; [of]

(I) engagein an act or omission in transacting the business of residential mortgage loans
that constitutes dishonesty, fraud, or misrepresentation[-];

(m) engagein false or misleading advertising;

(n) (i) fail to account for al funds received in connection with a residential mortgage loan:;

(i) usefundsfor adifferent purpose from the purpose for which the funds were received:

(iii) (A) except as provided in Subsection (1)(n)(iii)(B), retain funds paid for servicesif

the services were not actually performed:;

(B) notwithstanding Subsection (1)(n)(iii)(A). alicensee may, upon compliance with

Section 70D-1-6, charge areasonable cancellation fee for work done originating a mortgage if the

mortgage is not closed;

(o) fail, within 90 calendar days of areguest from a borrower who has paid for an

appraisal, to give a copy of an appraisal ordered and used for atransaction to the borrower;

(p)_engagein an act that is performed to:

(i) _evade this chapter; or

(ii) assist another person to evade this chapter:

(a) recommend or encourage default or delinguency, or continuation of an existing

default or delinquency, by a mortgage applicant on an existing indebtedness prior to the closing of

aresidential mortgage loan that will refinance al or part of the indebtedness;

(r)_in the case of acontrol person of an entity, fail to exercise reasonable supervision over

the activities of:

(i) theindividuals engaged in the business of residential mortgage loans on behalf of the
entity; or
(ii) any unlicensed staff:
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(s) on or after January 1, 2006, in the case of the principal lending manager of an entity or

abranch office of an entity, fail to exercise reasonable supervision over the activities of the

mortgage officers who are licensed with the principal lending manager; or

(t) pay or offer to pay an individual who does not hold alicense under this chapter for

work that requires the individual to hold alicense under this chapter.

(2) Whether or not the crime is related to the business of residential mortgage loans, it is

aviolation of this chapter for alicensee [6t], a control person of alicensee, or apersonwhoisa

certified education provider to do any of the following with respect to a criminal offense which

involves moral turpitude:

(a) be convicted;

(b) plead guilty or nolo contendere;

(c) enter apleain abeyance; or

(d) be subjected to acriminal disposition similar to the ones described in Subsections
(2)(a) through (c).

(3) A principal lending manager does not violate Subsection (1)(s) if:

(a) in contravention of the principal lending manager's written policies and instructions, an

affiliated licensee of the principal lending manager violates a provision of:

(i) this chapter; or

(ii) rules made by the division under this chapter:

(b) the principal lending manager established and followed reasonable procedures to

ensure that affiliated |icensees receive adequate supervision;

(c) upon learning of aviolation by an affiliated licensee, the principal lending manager

attempted to prevent or mitigate the damage;

(d) the principal lending manager did not participate in or ratify the violation by an

affiliated licensee; and

(e) the principal lending manager did not attempt to avoid learning of the violation.

Section 15. Section 61-2¢-302 is amended to read:

61-2c-302. Record requirements.
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(1) For thetime period specified in Subsection (2), alicensee shall make or possess any
record required for that licensee by arule made by the division.

(2) A licensee shall maintain in its possession arecord described in Subsection (1) until
the later of four years from the last to occur of the following:

(a) thefinal entry on aresidential mortgage loan is made by that licensee;

(b) if theresidential mortgage loan is serviced by the licensee:

(i) theresidential mortgage loan ispaid in full; or

(i) the licensee ceasesto service the residential mortgage loan; or

(c) if theresidential mortgage loan is not serviced by the licensee, the residential
mortgage loan is closed.

(3) A licensee shall:

(a) make available to the division for inspection during normal business hours all records

required to be maintained under this chapter; and

(b) upon reasonable notice from the division to alicensee, produce all records described

in Subsection (3)(a) that are related to an investigation being conducted by the division at the

division office for inspection and copying by the division.

(4) A licensed entity shall maintain and produce for inspection by the division a current

list of al individuals whose licenses are affiliated with the entity.
Section 16. Section 61-2¢-401 is amended to read:

61-2c-401. Investigations-- Subpoena power of division.
(1) Thedivison may investigate or cause to be investigated the actions of
(@ (i) alicensee [andthecontrotpersons-of-any-Heensee]; or

(ii) _the following with respect to an entity that is alicensee:

(A) acontrol person;

(B) amanager;

(C) amanaging partner;

(D) adirector;

(E) an executive officer; or
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(F) an individual who performs afunction similar to an individual listed in this Subsection
(D) (a)(ii);

(b) (i) an applicant for licensure under this chapter[;-ane-the-controt-persons-of-any
appteant]; or

(i1) the following with respect to an entity that has applied for alicense under this chapter:

(A) acontrol person;

(B) amanager;

(C) amanaging partner;

(D) adirector;

(E) an executive officer; or

(F) _anindividual who performs a function similar to an individual listed in this Subsection
(D) (b)(ii); or

(c) any individual or entity that transacts the business of residential mortgage loans within

this state, and the control persons of any such entity.

(2) In conducting investigations, records inspections, and adjudicative proceedings, the

division may:

(@) subpoenawitnesses,

(b) take evidence;

(c) require by subpoena duces tecum the production of books, papers, contracts, records,
other documents, or information considered relevant to an investigation; and

(d) serve asubpoena by certified mail.

(3) A failureto respond to a subpoena served by the division is considered as a separate
violation of this chapter.

(4) Thedivision may inspect all records related to the business of residential mortgage

loans by alicensee under this chapter, regardless of whether the records are maintained at a

business location in Utah, in conducting:

(a) investigations of complaints; or

(b) inspections of the records required to be maintained under:
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(i) _this chapter; or

(ii) rules adopted by the division under this chapter.

(5) (a)_If alicensee maintains the records required by this chapter and the rules adopted

by the division under this chapter outside Utah, the licensee is responsible for al reasonable costs,

including reasonable travel costs, incurred by the division in inspecting those records.

(b) Upon receipt of notification from the division that records maintained outside Utah

are to be examined in connection with an investigation or an examination, the licensee shall

deposit with the division a deposit of $500 to cover the division's expenses in connection with the

examination of the records.

(c) If the deposit described in Subsection (5)(b) isinsufficient to meet the estimated costs

and expenses of examination of the records, the licensee shall make an additional deposit to cover

the estimated costs and expenses of the division.
(d) (i) All deposits under this Subsection (5) shall be deposited in the General Fund asa
dedicated credit to be used by the division under Subsection (5)(a).

(ii) Thedivision, with the concurrence of the executive director, may use the deposit
monies deposited in the General Fund under this Subsection (5)(d) as a dedicated credit for the

records i nspection costs under Subsection (5)(a).
(iii) A deposit under this Subsection (5) shall be refunded to the licensee to the extent it is

not used, together with an itemized statement from the division of all amounts it has used.

(e) All deposits under this Subsection (5) shall be nonlapsing.

(6) Failure to deposit with the division adeposit required to cover the costs of

examination of records that are maintained outside Utah shall result in automatic suspension of a

license until the deposit is made.
Section 17. Section 61-2¢-402 is amended to read:

61-2c-402. Disciplinary action -- Reinstatement.
(1) Subject to the requirements of this section, if an individual or entity required to be

licensed under this chapter violates this chapter, or an education provider certified under this

chapter, the commission, with the concurrence of the director, may:
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(@) impose acivil penalty against the individual or entity in an amount not to exceed
$2,500 per violation;

(b) do any of the following to alicense under this chapter:

(i) suspend;

(ii) revoke;

(iii) place on probation;

(iv) deny renewa; or

(v) deny reinstatement; or

(c) do both Subsections (1)(a) and (b).

(2) (a) Beforethe commission and the division may take an action described in Subsection
(1), the division shall:

(i) givenoticeto theindividual or entity; and

(if) schedule an adjudicative proceeding.

(b) If after the adjudicative proceeding scheduled under Subsection (2)(a), the
commission and the director determine that an individual or entity required to be licensed under
this chapter has violated this chapter, the commission may take an action described in Subsection
(1) by written order.

(3) Inaccordance with Title 63, Chapter 46b, Administrative Procedures Act, an
individual or entity against whom disciplinary action is taken under this section may seek review
by the executive director of the disciplinary action.

(4) If anindividual or entity prevailsin ajudicia appea and the court finds that the state
action was undertaken without substantial justification, the court may award reasonable litigation
expenses to that individual or entity as provided under Title 78, Chapter 27a, Small Business
Equal Accessto Justice Act.

(5) (& Anorder issued under this section takes effect 30 days after the service of the
order unless otherwise provided in the order.

(b) If an appeal of an order issued under this section is taken by an individual or entity,

the division may stay enforcement of the commission's order in accordance with Section
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63-46b-18.

(6) If ordered by the court of competent jurisdiction, the division shall promptly take an
action described in Subsection (1)(b) against a license granted under this chapter.

(7) (@) If alicense under this chapter is revoked, the individual or entity may apply to
have the license reinstated by complying with the requirements of Section 61-2c¢-202 for licensure.

(b) Notwithstanding Subsection (7)(a), if alicense under this chapter is revoked, the
individual or entity may not apply for reinstatement of the license sooner than five years after the
date the license is revoked in accordance with this section.

(c) If anindividual or entity whose license has been revoked applies for reinstatement in
accordance with Subsection (7)(b), the commission and the division may grant the application for
reinstatement if they find that:

(i) there has been good conduct on the part of the applicant subsequent to the events that
led to the revocation, and that the subsequent good conduct outwelighs the events which led to
the revocation; and

(i1) theinterest of the public is not likely to be harmed by the granting of the license.

Section 18. Section 61-2¢-403 is amended to read:

61-2c-403. Cease and desist orders.

(1) (&) Thedirector may issue and serve by certified mail, or by personal service, on an
individual or entity an order to cease and desist if:

(i) thedirector has reason to believe that the individual or entity has been or is engaging
in acts constituting a violation of this chapter; and

(ii) it appearsto the director that it would be in the public interest to stop the acts.

(b) Within ten days after service of the order, the party named in the order may request an
adjudicative proceeding to be held in accordance with Title 63, Chapter 46b, Administrative
Procedures Act.

(c) Pending the hearing, the cease and desist order shall remain in effect.

(2) (a) After the hearing described in Subsection (1), if the director finds that the acts of

the individual or entity violate this chapter, the director shall issue an order making the cease and
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desist order permanent.

(b) (i) Thedirector may file suit in the name of the division to enjoin and restrain an
individual or entity on whom an order is served under this section from violating this chapter if:

(A) (1) theindividual or entity did not request a hearing under Subsection (1); or

(I apermanent cease and desist order isissued against the individual or entity following
ahearing or stipulation; and

(B) (I) theindividual or entity fails to cease the acts; or

(I after discontinuing the acts, the individual or entity again commences the acts.

(if) The suit described in Subsection (2)(b)(i) shall befiled in the district court in the
county:

(A) inwhich the acts occurred;

(B) wheretheindividual resides; or

(C) wheretheindividual or entity carries on business.

(3) The cease and desist order issued under this section may not interfere with or prevent
the prosecution of a remedy or action enforcement under this chapter.

(4) Anindividual [eraeontrot-person-of-an-entity] who violates a cease and desist order
issued under this section is guilty of aclass A misdemeanor.

Section 19. Section 61-2¢-404 is enacted to read:

61-2c-404. Civil actions.

(1) (&) A person who violates this chapter isliable for an additional penalty, as determined

by the court, of at least the amount the person received in consequence of aviolation of this

chapter as:.
(i) commission;

(ii) compensation; or
(iii) profit.
(b) A person agarieved by aviolation of this chapter may:

(i) _bring an action for a penalty described in Subsection (1)(a); and

(ii) use a penalty obtained under Subsection (1)(a) for the person's own use and benefit.
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(2) A person who is not licensed under this chapter at the time of an act or service that

requires alicense under this chapter may not bring an action in court for the recovery of a

commission, fee, or compensation for that act or service.
(3)_On or after January 1, 2006:

(a) amortgage officer may not bring an action in the mortgage officer's own name for the

recovery of afee, commission, or compensation for transacting the business of residentia

mortgage loans unless the action is brought against the principal lending manager with whom the

mortgage officer was licensed at the time of the act or service that is the subject of the action; and

(b) an action by an entity for the recovery of afee, commission, or other compensation
shall be brought by:

(i) _an entity; or

(ii) the principal lending manager of an entity on behalf of the entity.

(4) On or after January 1, 2006, aprincipal lending manager who transacts the business of

residential mortgage loans on the principa lending manager's own behalf may sue in the principal

lending manager's own name for the recovery of afee, commission, or compensation for

transacting the business of residential mortgage loans.
Section 20. Section 61-2¢-501 is enacted to read:

Part 5. Residential Mortgage L oan Education, Resear ch, and Recovery Fund
61-2c-501. Fund created -- Minimum balance.
(1) Thereis created arestricted special revenue fund known as the "Residential M ortgage

Loan Education, Research, and Recovery Fund.”

(2) Theinterest earned on the fund shall be deposited into the fund.

(3) At the beginning of each state fiscal year, $100,000 shall remain available in the fund
to satisfy judgments rendered against individuals and entities licensed under this chapter.

Section 21. Section 61-2¢-502 is enacted to read:

61-2c-502. Additional license fee.

(1) Anindividual who applies for or renews alicense shall pay, in addition to the

application or renewal fee, areasonable annual fee:
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(a) determined by the division with the concurrence of the commission; and
(b) not to exceed $18.
(2) An entity that applies for or renews an entity license shall pay, in addition to the

application or renewal fee, areasonable annual fee:

(a) determined by the division with the concurrence of the commission; and
(b) not to exceed $25.
(3)_Notwithstanding Section 13-1-2, the fees provided in this section shall be paid into the

fund to be used as provided in this part.

(4) If the balancein the fund that is available to satisfy judgments against licensees

decreases to |ess than $100,000, the division may make additional assessments to licensees to

maintain the balance available at $100,000 to satisfy judgments.
Section 22. Section 61-2¢-503 is enacted to read:

61-2¢-503. Noticeto division -- Judgment against mortgage licensee -- Fraud,
misr epresentation, or deceit -- Verified petition for order directing payment from fund --
Limitations and procedure.

(1) (a) A person may bring a claim against the fund if the person sends a signed

notification to the division at the time the person files an action:

(i) against alicensee; and

(ii) _aleqing fraud, misrepresentation, or deceit.
(b) Within 30 calendar days of receipt of the notice described in Subsection (1)(a), the

division may intervene in the action.

(c) If aperson making a claim against the fund obtains afinal judgment in a court of

competent jurisdiction in Utah against alicensee based on fraud, misrepresentation, or deceitin a

residential mortgage loan transaction, the person making the claim may, upon termination of all

proceedings including appeals, file averified petition in the court where the judgment was entered

for an order directing payment from the fund for the uncollected actual damages included in the

judgment.
(d)_A recovery from the fund may not include punitive damages, interest, or court costs.
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(e) Regardless of the number of claimants or number of loansinvolved in atransaction,
the liability of the fund may not exceed:

(i) $15,000 for asingle transaction;

(i) $45.000 for an individual licensee; or

(iii) $45,000 for an entity.

(2) A person making aclaim against the fund shall:

(a) serve acopy of the petition on the division; and

(b) file acopy of the affidavit of the service of the petition described in Subsection (2)(a)

with the court.

(3) (a) The court shall conduct a hearing on the petition within 30 calendar days after

service.
(b) The petitioner shall recover from the fund only if the petitioner shows:
(i) that the petitioner is not:

(A) the spouse of the judgment debtor; or

(B) the personal representative of the spouse of the judgment debtor:;

(ii) that the petitioner has complied with this chapter;

(iii) that the petitioner has obtained afinal judgment in the manner prescribed under this

section, indicating the amount of the judgment awarded;

(iv) that the petitioner has proved the amount still owing on the judgment at the date of

the petition;
(v) (A) that:

(1) the petitioner has awrit of execution issued upon the judgment; and

(1) the officer executing the writ has made a return showing that no property subject to

execution in satisfaction of the judgment could be found; and

(B) if execution islevied against the property of the judgment debtor, that:

(1) _the amount realized was insufficient to satisfy the judgment; and

(1 _abalance remains on the judgment after application of the amount realized; and
(vi) that the petitioner has:

-42-



Enrolled Copy S.B.178

(A) made reasonable searches and inquiries to ascertain whether the judgment debtor has

any interest in property, real or personal, that may satisfy the judgment; and

(B) has exercised reasonable diligence to secure payment of the judgment from the assets
of the judgment debtor.

(4) If the petitioner satisfies the court that it is not practicable for the petitioner to comply

with one or more of the requirements in Subsections (3)(b)(v) and (3)(b)(vi), the court may waive

those requirements.

(5) (8) A judgment that is the basis for a claim against the fund may not have been

discharged in bankruptcy.

(b) In the case of abankruptcy proceeding that is open or that is commenced during the

pendency of the claim, the claimant shall, prior to obtaining a claim against the fund, obtain an

order from the bankruptcy court declaring the judgment and debt to be nondischargeable.
Section 23. Section 61-2¢-504 is enacted to read:

61-2¢-504. Authority to act on receipt of petition.
(1) Upon receipt of a petition meeting the requirements of Section 61-2¢-503, the division

may answer, initiate review proceedings, or appear in a proceeding:

(a)_in the name of the defendant to the action; or
(b) on behalf of the fund.

(2) The division may settle a claim subject to:

(a) the application of apetitioner: and

(b) court approval.
Section 24. Section 61-2¢-505 is enacted to read:
61-2c-505. Court determination and order.

If the court determines that a claim should be levied against the portion of the fund

alocated to carry out the provisions of this chapter, the court shall enter an order requiring the

division to pay from the fund the portion of the petitioner's judgment that is payable from the fund
under Section 61-2¢-503.
Section 25. Section 61-2¢-506 is enacted to read:
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61-2¢-506. Insufficient fundsto satisfy judgment -- Procedur e and inter est.
If the money deposited in the fund and allotted for satisfying judgments against licenseesis

insufficient to satisfy an authorized claim for payment, the division shall, when sufficient money

has been deposited in the fund, satisfy the unpaid claims in the order they originally were filed,
together with accumulated interest at the rate allowable on judgments under Section 15-1-4.
Section 26. Section 61-2¢-507 is enacted to read:

61-2¢-507. Division subrogated to judgment creditor -- Authority to revoke license.

(1) If the division pays a judgment creditor from the fund:

(a) thedivision is subrogated to the rights of the judgment creditor for the amounts paid

out of the fund; and

(b) any amount and interest recovered by the division shall be deposited in the fund.

(2) Thelicense of alicensee for whom payment from the fund is made under this part is

automatically revoked.

(3)_A licensee whose license is revoked pursuant to Subsection (2) may not apply for a

new license until the licensee has paid into the fund:

(a) the amount paid out of the fund on behalf of the licensee; and

(b) interest at arate determined by the division with the concurrence of the commission.
Section 27. Section 61-2¢-508 is enacted to read:

61-2¢-508. Failureto comply.
The failure of aperson to comply with this part is awaiver of any right provided under

this part.
Section 28. Section 61-2¢-509 is enacted to read:

61-2¢-509. Disciplinary actions.

(1) This part does not limit the authority of the director to take disciplinary action against

alicenseefor aviolation of:

(a) this chapter; or

(b) rules made by the division under this chapter.

(2) Therepayment in full of all obligations to the fund by alicensee does not nullify or
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modify the effect of adisciplinary proceeding brought under:

(a) this chapter; or

(b) rules made by the division under this chapter.
Section 29. Section 61-2¢-510 is enacted to read:

61-2¢-510. Moneysaccumulated -- Purpose.

The division may use monies accumulated in the fund in excess of the amount necessary to

satisfy claims to advance education and research in the field of residential mortgage loans,

including:
(1) courses sponsored by the division;

(2) courses offered by the division in conjunction with a university or college in Utah;

(3) contracting for aresearch project for the state in the field of residential mortgage

loans;

(4) funding the salaries and training expenses of division staff members who are employed

in positions related to the education of mortgage licensees;

(5) funding the training expenses of division staff members who are employed in positions

conducting investigations of complaints under this chapter; and
(6) publishing and distributing educational materials to:

(a) licensees; and

(b) applicants for licensure.
Section 30. Section 70D-1-10 is amended to read:

70D-1-10. Notification of department -- Exemptions.

(1) Except as provided in Subsection (2), no person may engage in the business of making
mortgage loans nor may any person engage in the business of being a mortgage loan broker or
servicer, without first filing written notification with the department and paying the fees required
by this chapter.

(2) Thefollowing persons are exempt from the notification requirements contained in this
chapter and from the annual fee imposed in Subsection 70D-1-12(1):

(a) al persons authorized under Utah law or under federal law to do business as a
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depository institution in this state;

(b) all wholly-owned subsidiaries of depository institutions described in Subsection (2)(a);
and

(c) al persons that:

(i) arerequired to [register] license with the Utah Division of Real Estate pursuant to
Title 61, Chapter 2c, Utah Residential Mortgage Practices Act; and

(if) are not engaged in the business of being a mortgage loan servicer.

Section 31. Repealer.

This bill repeals:

Section 61-2¢c-204, Requirementsfor bonding, letter of credit, or deposit of assets.

Section 32. Effective date.

This bill takes effect on May 3, 2004, except that:

(1) the amendments to Section 61-2c-106 take effect on January 1, 2006; and

(2) the amendments to Section 62-2c-104 (Effective 07/01/04) take effect on July 1,

2004.
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