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LONG TITLE
General Description:
This bill amends the portion of the Utah Human Services Code relating to services for
people with disabilities and amends related provisions.
Highlighted Provisions:
This bill:
» defines terms;
» removes all references to the obsolete voucher system for obtaining services;
» describes when a person is eligible to receive services from the Division of Services
for People with Disabilities;
» establishes principles to be followed by the division when providing services to
families who care for family members with disabilities; and
» makes technical changes.
Monies Appropriated in this Bill:
None
Other Special Clauses:
None
Utah Code Sections Affected:
AMENDS:
62A-5-101, as last amended by Chapter 332, Laws of Utah 1996
62A-5-102, as last amended by Chapter 150, Laws of Utah 2003
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62A-5-402, as last amended by Chapter 332, Laws of Utah 1996

63A-9-808.1, as enacted by Chapter 342, Laws of Utah 2004

77-16a-203, as last amended by Chapter 256, Laws of Utah 2000

77-16a-304, as last amended by Chapter 285, Laws of Utah 1993
REPEALS:

62A-5-301, as last amended by Chapter 114, Laws of Utah 2004

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 62A-5-101 is amended to read:

62A-5-101. Definitions.

As used in this chapter:

[€8)] (1) "Approved provider" means a person who has been approved by the division
to provide home-based services [amd-w
4].

[(H] (2) "Board" means the Board of Services for People with Disabilities established
in accordance with Section 62A-1-105.

(3) (a) "Brain injury" means an acquired injury to the brain that is neurological in

nature, including a cerebral vascular accident.

(b) "Brain injury" does not include a deteriorating disease.

(4) "Designated mental retardation professional" means:

(a)_a psychologist licensed under Title 58, Chapter 61, who:

(1) (A) has at least one year of specialized training in working with persons with mental

retardation; or

(B) has at least one year of clinical experience with persons with mental retardation;

and

the treatment of mental retardation; or

(b) a clinical or certified social worker licensed under Title 58, Chapter 60, Mental

Health Professional Practice Act, who:

(1) has at least two years of clinical experience with persons with mental retardation;

and



59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89

01-18-05 5:16 PM H.B. 80

is designated by the division as speciall

the treatment of mental retardation.

(5) "Deteriorating disease" includes:

(a) multiple sclerosis;

(b) muscular dystrophy:

(c) Huntington's chorea;

(d) Alzheimer's disease;

(e) ataxia; or

(f) cancer.
[2)] (6) "Developmental center" means the Utah State Developmental Center,

established in accordance with Part 2 [of-thischapter]|, Utah State Developmental Center.

[3)] (7) "Director" means the director of the Division of Services for People with

Disabilities.
[t9] (8) (a) "Disability” means a severe, chronic disability that:
(i) is attributable to [a-mentatc e _

phystcat-mmpatrments;|:

(A) mental retardation;

(B) a condition that qualifies a person as a person with a related condition, as defined
in 42 C.F.R. 435.1009;

(C) _abrain injury; or

(D) a physical disability;

(i1) is likely to continue indefinitely;

H~-» [f] (iii) results in a substantial functional limitation in three or more of the
following areas of major life activity: [}]

[t] (A) self-care; [1]

[f] (B) receptive and expressive language; [1]

[t] (C) learning; [1]

[t] (D) mobility; [1]

[f]1 (E) self-direction; [1]

[f] (F) capacity for independent living; or [{]

[f] (G) economic self-sufficiency; and [1]
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90 [f] Gv) [1] [@iD] ¢H requires a combination or sequence of special interdisciplinary
90a  or generic

91 care, treatment, or other services that:

92 (A) may continue throughout life; and
93 (B) must be individually planned and coordinated.
94 . .
95 (b) "Disability" does not include a condition due solely to:
96 (i) mental illness;
97 (i1) personality disorder;
98 (iii) hearing impairment;
99 (iv) visual impairment;
100 (v) learning disability;
101 (vi) behavior disorder;
102 (vii) substance abuse; or
103 viii) the aging process.
104 [t5] (9) "Division" means the Division of Services for People with Disabilities.
105 10) "Eligible to receive division services" or "eligibility" means qualification, based

106  on criteria established by the division in accordance with Subsection 62A-5-102(3), to receive

107  services that are administered by the division.

108 (11) "Licensed physician" means:

109 (a) an individual licensed to practice medicine under:

110 (i) Title 58, Chapter 67, Utah Medical Practice Act; or

111 (i) Title 58, Chapter 68. Utah Osteopathic Medical Practice Act; or

112 (b) a medical officer of the United States Government while in this state in the

113  performance of official duties.

114 [t67] (12) "Mental retardation" means a significant, subaverage general intellectual

115  functioning, [extsting] that:

116 (a) exists concurrently with deficits in adaptive behavior[;]; and
117 (b) is manifested during the developmental period as defined in the current edition of

118  the Diagnostic and Statistical Manual of Mental Disorders, published by the American
119  Psychiatric Association.

120 [t7H] (13) "Mental retardation facility" means a residential facility for [persons] a

-4 - House Floor Amendments 2-17-2005 chiuv
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person with mental retardation, that receives state or federal funds under Title XIX of the
federal Social Security Act, for the purpose of serving [the-poputationof] a mentally retarded

[persons] person in this state.
14) "Physical disability" means a medically determinable physical impairment that has

resulted in the functional loss of two or more of a person's limbs.

(15) "Resident" means an individual under observation, care, or treatment in a mental

retardation facility.

(9 : ]

Section 2. Section 62A-5-102 is amended to read:

62A-5-102. Division of Services for People with Disabilities -- Creation --
Authority -- Direction -- Provision of services.

(1) There is created within the department the Division of Services for People with
Disabilities, under the administrative direction of the executive director of the department.

(2) In accordance with this chapter, the division has the responsibility to plan and
deliver an appropriate array of services and supports to persons with disabilities and their
families in this state.

(3) Within appropriations from the Legislature, the division shall provide services to

the-followingeriterta:] any person with a disability who is eligible to receive division services.

(4) The needs of a person described in Subsection (3) shall be evaluated based on the:

(a) severity of the disability;
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(b) urgency of the need for services;

(c) ability of a parent or guardian to provide the person with appropriate care and

supervision: and

(d) length of time during which the person has not received services from the division.

[H] (5) The division:

(a) has the functions, powers, duties, rights, and responsibilities described in Section
62A-5-103; and

(b) is authorized to work in cooperation with other state, governmental, and private

agencies to carry out [those] the responsibilities described in Subsection (5)(a).

[5)] (6) Within appropriations authorized by the Legislature, and to the extent allowed
under Title XIX of the Social Security Act, the division shall ensure that the services and

support [1t] that the division provides to [persons-withdisabilities] any person with a disability:

(a) are provided in the least restrictive and most enabling environment;

(b) ensure opportunities to access employment; and

(c) enable reasonable personal choice in selecting services and support that:

(i) best meet individual needs; and

(ii) promote:

(A) independencel;];

(B) productivity[;]; and

(C) integration in community life.

[t6)] (7) (a) Appropriations to the division are nonlapsing.

(b) Funds unexpended by the division at the end of the fiscal year may be used only for
one-time expenditures unless otherwise authorized by the Legislature.

Section 3. Section 62A-5-402 is amended to read:

62A-5-402. Scope of services -- Principles.

(1) (a) To enable a person with a disability and [his] the person's family to select

services and supports that best suit their needs and preferences, the division shall, within
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183  appropriations from the Legislature, provide services and supports under this part by giving
184  [vouchersor] direct financial assistance to the parent or guardian of a person with a disability
185  who resides at home.

186 (b) The dollar value of [avoucher-or] direct financial assistance is determined by the

187  division based on:

188 (1) appropriations from the Legislature; and

189 (i1) the needs of the person with a disability.

190 (c) In determining whether to provide [ettheravoucher-or] direct financial assistance
191  to the family, the division shall consider:

192 (i) the family's preference; and

193 (i1) the availability of [quatifred] approved providers in the area where the family
194 resides.

195 (d) If the division provides direct financial assistance, [t] the division:

196 (i) H=» [may] shall «Ha require the family to account for the use of that financial

196a  assistance[:]; and
197 [te
198 (i1) shall tell the person with a disability or [hts] the person's parent or guardian how

199  long the [voucheror] direct financial assistance is intended to provide services and supports
200  before [thenext-voucheror| additional direct financial assistance is issued.

201 [t5)] (e) Except for eligibility determination services directly connected to the provision
202  of [thevoucheror] direct financial assistance, service coordination is not provided under this
203  part by the division unless the person with a disability or [hts] the person's parent or guardian
204  uses the [voucheror] direct financial assistance to purchase such services.

205

206 (2) The following principles shall be used as the basis for supporting families who care

207  for family members with disabilities:

208 (a) all children, regardless of disability, should reside in a family-like environment;
209 (b) families should receive the support they need to care for their children at home;
210 (c) services should:

211 (i) focus on the person with a disability [butshould-alsoconstder-theentire-famity];
212 (i1) take into consideration the family of the person described in Subsection (2)(c)(i);
213 [td)—servicesshould] (iii) be sensitive to the unique needs, preferences, and strengths

-7 - House Committee Amendments 1-28-2005 dadiy
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of individual families; and

[te)—servicesshould] (iv) complement and reinforce existing sources of help and
support that are available to each family.

Section 4. Section 63A-9-808.1 is amended to read:

63A-9-808.1. Transfer of information technology equipment for persons with a
disability.

(1) As used in this section, "[persons] a person with a disability" means [persons-who

=5= i )] a person with a severe, chronic

disability that:

(a) is attributable to a mental or physical impairment or a combination of mental and

physical impairments; and

(b) is likely to continue indefinitely.

(2) The division may transfer information technology equipment, or authorize the
transfer of technology equipment by an agency, to a nonprofit entity for distribution to and use
by [persons]| a person with a disability.

(3) Interagency transfers and sales of surplus property to state and local agencies within
the 30-day period under Section 63A-9-808 shall have priority over transfers under Subsection
2).

(4) The division shall annually report to the Division of Services for People With
Disabilities the:

(a) names of the nonprofit entities receiving transfers under Subsection (2); and [the]

(b) types and amounts of equipment received.

Section 5. Section 77-16a-203 is amended to read:

77-16a-203. Review of offenders with a mental illness committed to department --
Recommendations for transfer to Department of Corrections.

(1) (a) The executive director shall designate a review team of at least three qualified
staff members, including at least one licensed psychiatrist, to evaluate the mental condition of
each mentally ill offender committed to it in accordance with Section 77-16a-202, at least once
every six months.

(b) If the offender is mentally retarded, the review team shall include at least one

individual who is a designated mental retardation professional, as defined in Section
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[62A=5=361] 62A-5-101.

(2) At the conclusion of its evaluation, the review team described in Subsection (1)
shall make a report to the executive director;:

(a) regarding the offender's;

(1) current mental condition[;his];

(ii) progress since commitment[;]; and

(iii) prognosis[;]; and

(b) that includes a recommendation regarding whether the mentally ill offender should

be:

(i) transferred to UDC; or

(i1) remain in the custody of the department.

(3) (a) The executive director shall notify the UDC medical administrator, and the
board's mental health adviser that a mentally ill offender is eligible for transfer to UDC if the
review team finds that the offender:

(1) is no longer mentally ill; or

(i1) is still mentally ill and may continue to be a danger to himself or others, but can be
controlled if adequate care, medication, and treatment are provided by UDC; and

(iii) the offender's condition has been stabilized to the point that commitment to the
department and admission to the Utah State Hospital are no longer necessary to ensure
adequate mental health treatment.

(b) The administrator of the mental health facility where the offender is located shall
provide the UDC medical administrator with a copy of the reviewing staff’'s recommendation
and:

(1) all available clinical facts;

(i1) the diagnosis;

(iii) the course of treatment received at the mental health facility;

(iv) the prognosis for remission of symptoms;

(v) the potential for recidivism;

(vi) an estimation of the offender's dangerousness, either to himself or others; and

(viil) recommendations for future treatment.

Section 6. Section 77-16a-304 is amended to read:
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77-16a-304. Review after commitment.

(1) () The executive director, or [hts] the executive director's designee, shall establish

a review team of at least three qualified staff members to review the defendant's mental
condition at least every six months. [Thatteam]
(b) The team described in Subsection (1)(a) shall include:

(i) at least one psychiatrist; and[;]

(i1) if the defendant is mentally retarded, at least one staff member who is a designated
mental retardation professional, as defined in Section [62A=5=361+] 62A-5-101.

(2) If the review team described in Subsection (1) finds that the defendant has
recovered from [hts] the defendant's mental illness, or, that the defendant is still mentally ill but
does not present a substantial danger to himself or others, the executive director, or [hts] the

executive director's designee, shall;

(a) notify the court that committed the defendant that the defendant is a candidate for
discharge; and [shat]

(b) provide the court with a report stating the facts that form the basis for the
recommendation.

(3) (@) The court shall conduct a hearing within ten business days after receipt of the
executive director's, or [hts] the executive director's designee's, notification.

(b) The court clerk shall [notify] provide notice of the date and time of the hearing to:

(i) the prosecuting attorney[;];

(i1) the defendant's attorneyl[;]; and

(iii) any victim of the crime for which the defendant was found not guilty by reason of
insanity[;of the-date-and-timeof hearmg].

(4) (a) [¥] The court shall order that the defendant be discharged from commitment if
the court finds that the [person] defendant:

(1) is no longer mentally ill[;]; or [tf]

(i1) is mentally ill, but no longer presents a substantial danger to himself or others[;tt

(b) [¥] The court shall order the person conditionally released in accordance with

Section 77-16a-305 if the court finds that the [person] defendant:
(1) 1is still mentally ill [and];

- 10 -
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307 (i) is a substantial danger to himself or others[;but]; and
308 (iii) can be controlled adequately if conditionally released with treatment as a condition

309  of release[;1tsha

310 F7-t6a=365].

311 (c) [H] The court shall order that the commitment be continued if the court finds that
312  the defendant:

313 (1) has not recovered from his mental illness [and];

314 (ii) is a substantial danger to himself or others; and

315 (ii1) cannot adequately be controlled if conditionally released on supervision[;thecourt
316  shattorderthatthecommitmentbecontinued].

317 (d) [The] (1) Except as provided in Subsection (4)(d)(ii), the court may not discharge

318  [anmindividual] a defendant whose mental illness is in remission as a result of medication or
319  hospitalization if it can be determined within reasonable medical probability that without

320  continued medication or hospitalization the defendant's mental illness will reoccur, making
321 [him] the defendant a substantial danger to himself or others. [Fhatpersonmay, however;]

322 (i) Notwithstanding Subsection (4)(d)(i), the defendant described in Subsection
323  (4)(d)(3) may be a candidate for conditional release, in accordance with Section 77-16a-305.
324 Section 7. Repealer.

325 This bill repeals:

326 Section 62A-5-301, Definitions.

Legislative Review Note
asof 1-18-05 10:45 AM

Based on a limited legal review, this legislation has not been determined to have a high
probability of being held unconstitutional.

Office of Legislative Research and General Counsel
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State Impact

No fiscal impact as this bill codifies existing practice.

Individual and Business Impact

No fiscal impact.

Office of the Legislative Fiscal Analyst



