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STATE OF UTAH

Sponsor: Scott L. Wyatt

LONG TITLE
General Description:

This bill modifies the Utah System of Higher Education Code and the Revenue and
Taxation Code regarding the Utah Educational Savings Plan Trust, an investment plan
used to pay for higher education costs.

Highlighted Provisions:

This bill:

defines terms;

v

» allows moneys in the Utah Educational Savings Plan Trust to be invested in mutual

funds;

v

allows the board of directors of the Utah Educational Savings Plan Trust to hire:
e investment advisors with certain qualifications;
e an administrator to perform recordkeeping functions; and
e acustodian for the safekeeping of trust assets;

» reestablishes the maximum amount of investments that may be subtracted from an
individual's federal taxable income for each beneficiary;

» clarifies that beneficiaries shall be designated before age 19 to qualify to deduct
investments from federal taxable income;

» requires that benefits be paid by a certain time;

» requires each account agreement to clearly state that there are no guarantees

regarding moneys in the trust;
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» requires each account agreement to provide that:

e neither a contributor nor a beneficiary may direct the investment of any
contributions or earnings on contributions;

* money in the trust may not be used as security on a loan;

e an account owner may not borrow from the trust; and

e the program administrator may amend the agreement to maintain the trust as a
qualified tuition program under federal law;

» allows transfers from the program fund to the administrative fund to pay for
operating costs as included in the budget approved by the board of directors of the
Utah Educational Savings Plan Trust;

» discontinues the allocation of a pro rata share of interest income from the
endowment fund to all account owners;

» allows interest income on the endowment fund to be used to enhance the savings of
low income account owners, in accordance with rules of the board of directors of
the Utah Educational Savings Plan Trust;

» allows the original principal in the endowment fund to be transferred to the
administrative fund upon approval by the board of directors of the Utah Educational
Savings Plan Trust;

» provides for the disbursement of account moneys and the levy of an administrative
refund fee when an account is cancelled;

» conforms the Revenue and Taxation Code with federal tax law regarding tuition
programs;

» eliminates the Utah Supplemental Educational Savings Plan Trust; and

» makes technical changes.

Monies Appropriated in this Bill:

None
Other Special Clauses:

This bill provides an immediate effective date.

Utah Code Sections Affected:
AMENDS:
53B-8a-101, as enacted by Chapter 4, Laws of Utah 1996, Second Special Session
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59 53B-8a-102, as last amended by Chapter 123, Laws of Utah 1998
60 53B-8a-103, as enacted by Chapter 4, Laws of Utah 1996, Second Special Session
61 53B-8a-105, as enacted by Chapter 4, Laws of Utah 1996, Second Special Session
62 53B-8a-106, as last amended by Chapter 144, Laws of Utah 2000
63 53B-8a-107, as last amended by Chapter 39, Laws of Utah 1997
64 53B-8a-108, as last amended by Chapter 211, Laws of Utah 2002
65 53B-8a-109, as last amended by Chapter 211, Laws of Utah 2002
66 53B-8a-113, as enacted by Chapter 4, Laws of Utah 1996, Second Special Session
67 59-7-105, as last amended by Chapter 211, Laws of Utah 2002
68 59-10-114, as last amended by Chapter 2, Laws of Utah 2004, Fourth Special Session
69 59-10-201, as last amended by Chapter 3, Laws of Utah 2003, Second Special Session
70  H=» [—59-16-901;asenacted-by-Chapter-396; Eawsof Utah1997] ¢=H
71  REPEALS:
72 53B-8b-101, as enacted by Chapter 390, Laws of Utah 1997
73 53B-8b-102, as enacted by Chapter 390, Laws of Utah 1997
74 53B-8b-103, as enacted by Chapter 390, Laws of Utah 1997
75 53B-8b-104, as enacted by Chapter 390, Laws of Utah 1997
76 53B-8b-105, as last amended by Chapter 240, Laws of Utah 1999
77 53B-8b-106, as enacted by Chapter 390, Laws of Utah 1997
78 53B-8b-107, as enacted by Chapter 390, Laws of Utah 1997
79 53B-8b-108, as enacted by Chapter 390, Laws of Utah 1997
80 53B-8b-109, as last amended by Chapter 210, Laws of Utah 2002
81 53B-8b-110, as enacted by Chapter 390, Laws of Utah 1997
82 53B-8b-111, as enacted by Chapter 390, Laws of Utah 1997
83 53B-8b-112, as enacted by Chapter 390, Laws of Utah 1997
83a H=» 59-10-901, as enacted by Chapter 390, Laws of Utah 1997 ¢H
84
85  Be it enacted by the Legislature of the state of Utah:
86 Section 1. Section 53B-8a-101 is amended to read:
87 53B-8a-101. Purpose.
88 (1) (a) The Legislature finds that the general welfare and well-being of the state are

89  directly related to educational levels and skills of the citizens of the state.

-3- House Committee Amendments 2-7-2005 ddaast
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(b) Therefore, a vital and valid public purpose is served by the creation and
implementation of programs which encourage and make possible the attainment of higher
education by the greatest number of citizens of the state.

(2) (a) The Legislature finds that the state has limited resources to provide additional
programs for higher education funding and that the continued operation and maintenance of the
state's public institutions of higher education and the general welfare of the citizens of the state
will be enhanced by establishing a program which allows citizens of the state to invest money
in a public trust for future application to the payment of higher education costs.

(b) The Legislature further finds that the creation of the means of encouragement for
citizens to invest in such a program represents the carrying out of a vital and valid public
purpose.

(3) (a) In order to make available to the citizens of the state an opportunity to fund
future higher education needs, it is necessary that a public trust be established in which moneys
may be invested for future educational use.

(b) It [ts] may also be necessary to establish and create an endowment fund, which may
be funded with public funds, among other sources, the income from which [wil] may be made
available to [partretpantsinthe-trust] account owners to enhance their savings invested for

future higher education costs.

Section 2. Section 53B-8a-102 is amended to read:
53B-8a-102. Definitions.
As used in this chapter:

(1) "Account agreement” means an agreement between an account owner and the trust

entered into under this chapter.

(2) "Account owner" means an individual, firm, corporation, or its legal representative

or legal successor, who has entered into an account agreement under this chapter for the

advance payment of higher education costs on behalf of a beneficiary.
[(H] (3) "Administrative fund" means the moneys used to administer the Utah

Educational Savings Plan Trust.
[2)] (4) "Beneficiary" means the individual designated [by-aparticipatton] in an

account agreement to benefit from payments for higher education costs at an institution of

higher education.
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[39] (5) "Benefits" means the payment of higher education costs on behalf of a
beneficiary by the trust during the beneficiary's attendance at an institution of higher education.

[t4] (6) "Board" means the board of directors of the Utah Educational Savings Plan
Trust which is the state Board of Regents acting in its capacity as the Utah Higher Education
Assistance Authority under Title 53B, Chapter 12.

[59] (7) "Endowment fund" means the endowment fund established under Section
53B-8a-107 which is held as a separate fund within the trust.

[t67] (8) "Higher education costs" means the certified costs of tuition, fees, room and
board, books, supplies, and equipment required for the enrollment or attendance of a
designated beneficiary at an institution of higher education.

[P] (9) "Institution of higher education" means a qualified proprietary school approved
by the board, a two-year or four-year public or regionally accredited private nonprofit college

or university or a Utah college of applied technology [eenter], with regard to students enrolled

in postsecondary training or education programs.

(10) "Program administrator" means the administrator of the trust appointed by the

board to administer and manage the trust.

(11) "Program fund" means the program fund created under Section 53B-8a-107,
which is held as a separate fund within the trust.

(12) "Tuition and fees" means the quarterly or semester charges imposed to attend an
institution of higher education and required as a condition of enrollment.

(13) "Utah Educational Savings Plan Trust" or "trust" means the trust created under
Section 53B-8a-103.

(14) "Vested [partreipationagreement| account” means [apartietpation| an account

agreement which has been in full force and effect during eight continuous years of residency of

the beneficiary in the state while participating in the trust.

Section 3. Section 53B-8a-103 is amended to read:
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152 53B-8a-103. Creation of Utah Educational Savings Plan Trust.

153 (1) There is created the Utah Educational Savings Plan Trust.

154 (2) The board is the trustee of the trust.

155 (3) The board, in the capacity of trustee, may:

156 (a) exercise any authority granted by law to the Board of Regents;

157 (b) make and enter into contracts necessary for the administration of the trust created

158  under this chapter;

159 (c) adopt a corporate seal and change and amend it from time to time;
160 (d) invest moneys within the program fund [and-theendowmentfund]:
161 (1) (A) in any investments [which] that are determined by the board to be appropriate[;]

162 and are approved by the state treasurer[;and]; or

163 (B) in mutual funds registered under the Investment Company Act of 1940, consistent

164  with the best interests of a designated beneficiary's higher education funding needs:; and

165 (ii) are in compliance with rules of the State Money Management Council applicable to
166  gift funds;

167 (e) invest moneys within the endowment fund in any investments that are:

168 (i) determined by the board to be appropriate;

169 (ii) approved by the state treasurer; and

170 (ii1) in compliance with rules of the State Money Management Council applicable to
171  gift funds;

172 [te)] (f) enter into agreements with any institution of higher education, [the-state;or]

173  any federal or [other] state agency, or other entity as required to implement this chapter;

174 [tD] (g) accept any grants, gifts, legislative appropriations, and other moneys from the
175  state, any unit of federal, state, or local government, or any other person, firm, partnership, or
176  corporation for deposit to the administrative fund, endowment fund, or the program fund;

177 [t2)] (h) enter into [partretpation]| account agreements with [partretpants] account

178  owners;

179 [th] (i) make payments to institutions of higher education pursuant to [partieipatron]
180  account agreements on behalf of beneficiaries;

181 [tD] () make refunds to [partretpants] account owners upon the termination of

182  [partreipationt] account agreements pursuant to the provisions[;hmitatrons,andrestrictronsset
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forthm] of this chapter;

[] (k) appoint a program administrator and determine the duties of the program
administrator and other staff as necessary and fix their compensation;

[] ) make provision for the payment of costs of administration and operation of the
trust; and

[(H] (m) carry out the duties and obligations of the trust pursuant to this chapter.

Section 4. Section 53B-8a-105 is amended to read:

53B-8a-105. Additional powers of board as to savings plan trust.

The board has all powers necessary to carry out and effectuate the purposes, objectives,
and provisions of this chapter pertaining to the trust, including the power to:

(1) engage [mvestmentadvisors-toasststinthemvestmentof trustassets;]:

(a)_one or more investment advisors, registered under the Investment Advisors Act of

1940, with at least 5,000 advisory clients and at least $1,000,000.000 under management, to

provide investment advice to the board with respect to the assets held in each account;

(b) an administrator to perform recordkeeping functions on behalf of the trust: and

(c) _a custodian for the safekeeping of the assets of the trust;

(2) carry out studies and projections in order to advise [partretpants] account owners

regarding present and estimated future higher education costs and levels of financial

participation in the trust required in order to enable [partietpants] account owners to achieve

their educational funding objective;

(3) contract for goods and services and engage personnel as necessary, including
consultants, actuaries, managers, counsel, and auditors for the purpose of rendering
professional, managerial, and technical assistance and advice, all of which contract obligations
and services shall be payable from any moneys of the trust;

(4) participate in any other way in any federal, state, or local governmental program for
the benefit of the trust;

(5) promulgate, impose, and collect administrative fees and charges in connection with
transactions of the trust, and provide for reasonable service charges, including penalties for
cancellations and late payments [mrrespectof partteipationagreements];

(6) procure insurance against any loss in connection with the property, assets, or

activities of the trust;
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(7) administer the funds of the trust;

(8) solicit and accept for the benefit of the endowment fund gifts, grants, and other
moneys, including general fund moneys from the state and grants from any federal or other
governmental agency;

(9) procure insurance indemnifying any member of the board from personal loss or
accountability arising from liability resulting from a member's action or inaction as a member
of the board; and

(10) make rules and regulations for the administration of the trust.

Section 5. Section 53B-8a-106 is amended to read:

53B-8a-106. Account agreements.

The trust may enter into [partietpation| account agreements with [partietpants] account

owners on behalf of beneficiaries under the following terms and agreements:

(1) (a) [Eachpartieipation] An account agreement [shalt] may require [apartrerpantto]

an account owner to agree to invest a specific amount of money in the trust for a specific period

of time for the benefit of a specific beneficiary, not to exceed an amount determined by the
[board] program administrator.

(b) [Partrerpation] Account agreements may be amended to provide for adjusted levels
of payments based upon changed circumstances or changes in educational plans.

(c) [Apartreipant] An account owner may make additional optional payments as long

as the total payments for a specific beneficiary do not exceed the total estimated higher
education costs as determined by the [board] program administrator.

(d) The maximum amount of investments that may be subtracted from federal taxable
income of a resident or nonresident individual under Subsection 59-10-114(2)(j) shall be
[$1,260] $1.510 for each individual beneficiary for the [+996] 2005 calendar year and an

amount adjusted annually thereafter to reflect increases in the Consumer Price Index.

[3] (2) (a) (1) Beneficiaries designated in [partretpatron]| account agreements must be
designated [fromdate-of birth-through-age 18] after birth and before age 19 for the participant

to subtract allowable investments from federal taxable income under Subsection
59-10-114(2)().
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(i1) If the beneficiary is designated after birth and before age 19, the payment of

benefits provided under the account agreement must begin not later than the beneficiary's 27th
birthday.

(b) (1) [Partrerpants] Account owners may designate beneficiaries [afterage 18] age 19
or older, but investments for those beneficiaries are not eligible for subtraction from federal

taxable income.
[(H—Payment] (ii) If a beneficiary age 19 or older is designated, the payment of
benefits provided under [partietpatronagreements| the account agreement must begin not later

than [thefirstful-fallacademicquarteror semester-at-an-instituttonof-higher-education

account agreement date.

(3) Each account agreement shall state clearly that there are no guarantees regarding

moneys in the trust as to the return of principal and that losses could occur.

(4) Each account agreement shall provide that:

(a) no contributor to, or designated beneficiary under, an account agreement may direct

the investment of any contributions or earnings on contributions;
(b) no part of the money in any account may be used as security for a loan; and

(c) no account owner may borrow from the trust.

(5) The execution of [apartteipation] an account agreement by the trust may not
guarantee in any way that higher education costs will be equal to projections and estimates
provided by the trust or that the beneficiary named in any participation agreement will:

(a) be admitted to an institution of higher education;

(b) if admitted, be determined a resident for tuition purposes by the institution of

higher education, unless the [partietpatton] account agreement is vested;

(c) be allowed to continue attendance at the institution of higher education following
admission; or

(d) graduate from the institution of higher education.

(6) Beneficiaries may be changed as permitted by the rules and regulations of the board
upon written request of the [parttetpant] account owner prior to the date of admission of any

beneficiary under [apartietpatiott] an account agreement by an institution of higher education
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276  solong as the substitute beneficiary is eligible for participation.
277 (7) [Partrerpation] Account agreements may be freely amended throughout their terms

278  in order to enable [partietpants] account owners to increase or decrease the level of

279  participation, change the designation of beneficiaries, and carry out similar matters as

280  authorized by rule.

281 (8) Each [parttetpation] account agreement shall provide that:

282 (a) the [partietpation] account agreement may be canceled upon the terms and

283  conditions, and upon payment of the fees and costs set forth and contained in the board's rules
284  and regulations[-]; and

285 (b) the program administrator may amend the agreement unilaterally and retroactively,
286  if necessary, to maintain the trust as a qualified tuition program under Section 529 Internal
287  Revenue Code.

288 Section 6. Section 53B-8a-107 is amended to read:

289 53B-8a-107. Program, endowment, and administrative funds -- Investment and

290 payments from funds.

291 (1) (a) The board shall segregate moneys received by the trust into three funds, the
292 program fund, the endowment fund, and the administrative fund.

293 (b) No more than two percentage points of the interest earned annually in the

294  endowment fund may be transferred to the administrative fund for the purpose of paying
295  operating costs associated with administering the trust and as required under Sections

296  53B-8a-103 through 53B-8a-105.

297 (c) [Nomore m| Transfers
298  may be made from the program fund [maybetransferred] to the administrative fund to pay
299  operating costs;

300 (1) associated with administering the trust and as required under Sections 53B-8a-103
301  through 53B-8a-105[-]; and

302 (ii) as included in the budget approved by the board of directors of the Utah

303  Educational Savings Plan Trust.

304 (d) All moneys paid by [partretpants] account owners in connection with [partretpation]

305  account agreements shall be deposited as received into separate accounts within the program

306  fund which shall be promptly invested and accounted for separately.

- 10 -
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307 (e) All moneys received by the trust from the proceeds of gifts and other endowments
308 for the purposes of the trust shall be deposited as received into the endowment fund, which
309  shall be promptly invested and accounted for separately.

310

311 [t2)] () Any gifts, grants, or donations made by any governmental unit or any person,

312 firm, partnership, or corporation to the trust for deposit to the endowment fund shall be a grant,

313  gift, or donation to the state for the accomplishment of a valid public eleemosynary, charitable,

314  and educational purpose and shall not be included in the income of the donor for Utah tax

315  purposes.

316 (2) (a) [Each] Through March 31, 2005. each H=» [beneficiary] account owner ¢H
316a  under [apartictpation] an

317  account agreement H=» [shalt] may ¢=H receive an interest in a portion, as determined by policy, of
317a  the

318 investment income derived by the endowment fund in any year during which funds are invested
319  in the program fund on behalf of the beneficiary, to be payable [eachyearmwhich-moneys-are

320 patd-under-theparticipationagreement-to-instituttons-of-highereducationfor-higher-education
321 ecosts;nottoexceed-thecostofattendance-at the-nstitutron] as provided in Subsection (2)(c).
322 (b) The interest in the investment income derived by the endowment fund that accrues

323  to a beneficiary in any year shall be in the ratio that the principal amount paid by the

324  [partreipant] account owner under the [partretpationt] account agreement and investment

325 income earned to date under the agreement bears to the principal amount of all moneys, funds,
326  and securities then held in the program fund during the year.

327 (c) [At] (1) Except as provided in Subsection (2)(c)(ii), at the time any payments or

328  disbursements for higher education costs are [dte] made from the trust to any institution of

329  higher education under [apartietpation] an account agreement, the trust shall add to that

330 payment from endowment fund income a pro rata portion of the amount calculated pursuant to
331  Subsection (2)(b), which shall be transferred directly to the institution of higher education

332 simultaneously with the payment made from the program fund and shall be used for payment of
333 the higher education costs of the beneficiary, but not to exceed the amount which, in

334  combination with the current payment due from the program fund, equals the beneficiary's

335  higher education costs for the current period of enrollment.

336 (i1) Effective March 31. 2005, any interest income on the endowment fund accruing to

337  abeneficiary that has not been transferred to an institution of higher education pursuant to

-11 - House Committee Amendments 2-7-2005 ddaast
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Subsection (2)(c)(i) shall be transferred to the beneficiary's program fund account.

(3) Beginning on April 1, 2005:

(a) interest income on the endowment fund may be used to enhance the savings of low
income account owners investing in the trust, as provided by rules of the board: and

(b) the original principal in the endowment fund may be transferred to the

administrative fund upon approval by the board.
[th] (4) Endowment fund earnings not accruing to a beneficiary under a participation

agreement or not transferred to the administrative fund shall be reinvested in the endowment
fund.
[te)] (5) Moneys accrued by [partretpants] account owners in the program fund of the

trust may be used for payments to any institution of higher education.
[t5)] (6) No rights to any moneys derived from the endowment fund shall exist if

moneys payable under the [parttetpation] account agreement are paid to an education institution

which is not an institution of higher education as defined in Section 53B-8a-102.

Section 7. Section 53B-8a-108 is amended to read:

53B-8a-108. Cancellation of agreements.

(1) Any [partretpant] account owner may cancel [aparttetpatton] an account agreement

at will.

(2) If an account agreement is cancelled by the account owner, the current account

-12 -
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369  Dbalance shall be disbursed to the account owner less:

370 (a) an administrative refund fee, which may be charged by the trust, except as provided
371  in Subsection (3); and

372 (b) any penalty or tax required to be withheld by the Internal Revenue Code.

373 (3) An administration refund fee may not be levied by the trust [mrtheeventof

374  termmationrof-aparticipation] if the account agreement is cancelled due to:

375 [t9] (a) the death of the beneficiary; or

376 [t] (b) the permanent disability or mental incapacity of the beneficiary.

377 [¢E of cancelationof aparticipationag ent-for-anyo

378 i

379

380

381 (4) The board shall make rules for the disposition of monies transferred to an account

382  pursuant to Subsection 53A-8a-107(2)(c)(ii) and the earnings on those monies when an account

383 agreement is cancelled.
384 Section 8. Section 53B-8a-109 is amended to read:

385 53B-8a-109. Repayment and ownership of payments and investment income --
386  Transfer of ownership rights.

387 (1) (a) The [partietpant] account owner retains ownership of all payments made under
388  [anypartretpation] the account agreement [apto-thedate-of utilizatronfor paymentof| until
389  utilized to pay higher education costs for the beneficiary.

390 (b) All income derived from the investment of the payments made by the [partieipant]
391  account owner shall be considered to be held in trust for the benefit of the beneficiary.

392
393
394
395
396
397
398
399
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.. B
[t4] (2) The institution of higher education shall obtain ownership of the payments

made for the higher education costs paid to the institution at the time each payment is made to
the institution.
[t5] (3) Any amounts [which] that may be paid pursuant to the Utah Educational
Savings Plan Trust [whieh] that are not listed in this section are owned by the trust.
[t67] (4) (a) [Apartieipant] An account owner may transfer ownership rights to another
eligible [partretpant; e c rershipri vaLe ferary] person.
(b) The transfer shall be affected and the property distributed in accordance with

administrative regulations promulgated by the board or the terms of the [partietpation] account
agreement.

Section 9. Section 53B-8a-113 is amended to read:

53B-8a-113. Property rights to assets in trust.

(1) The assets of the trust, including the program fund and the endowment fund, shall
at all times be preserved, invested, and expended solely and only for the purposes of the trust

and shall be held in trust for the [partictpants] account owners and beneficiaries.

(2) No property rights in the trust shall exist in favor of the state.

(3) The assets may not be transferred or used by the state for any purposes other than
the purposes of the trust.

Section 10. Section 59-7-105 is amended to read:

59-7-105. Additions to unadjusted income.

In computing adjusted income the following amounts shall be added to unadjusted
income:

(1) interest from bonds, notes, and other evidences of indebtedness issued by any state
of the United States, including any agency and instrumentality of a state of the United States;

(2) the amount of any deduction taken on a corporation's federal return for taxes paid
by a corporation:

(a) to Utah for taxes imposed by this chapter; and

(b) to another state of the United States, a foreign country, a United States possession,

- 14 -
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431  or the Commonwealth of Puerto Rico for taxes imposed for the privilege of doing business, or
432  exercising its corporate franchise, including income, franchise, corporate stock and business

433  and occupation taxes;

434 (3) the safe harbor lease adjustment required under Subsections 59-7-111(1)(a) and
435 (2)(a);

436 (4) capital losses that have been deducted on a Utah corporate return in previous years;
437 (5) any deduction on the federal return that has been previously deducted on the Utah
438  return;

439 (6) the amount of contributions claimed as a tax credit pursuant to Section 59-7-602;
440 (7) the amount of the deduction taken pursuant to Section 59-7-603 for sophisticated

441  technological equipment;

442 (8) charitable contributions, to the extent deducted on the federal return when

443  determining federal taxable income;

444 (9) the amount of gain or loss determined under Section 59-7-114 relating to a target
445  corporation under Section 338, Internal Revenue Code, unless such gain or loss has already
446  been included in the unadjusted income of the target corporation;

447 (10) the amount of gain or loss determined under Section 59-7-115 relating to

448  corporations treated for federal purposes as having disposed of its assets under Section 336(e),
449  Internal Revenue Code, unless such gain or loss has already been included in the unadjusted
450  income of the target corporation;

451 (11) adjustments to gains, losses, depreciation expense, amortization expense, and
452  similar items due to a difference between basis for federal purposes and basis as computed
453  under Section 59-7-107; and

454 (12) the amount [refunded] disbursed to [apartieipantorbeneftetary] an account owner
455  under Title 53B, Chapter 8a, Higher Education Savings Incentive Program, to the extent

456  deducted on a Utah return in previous years and not used for qualified higher education costs of

457  the beneficiary, in the year in which the amount is [refanded] disbursed.

458 Section 11. Section 59-10-114 is amended to read:

459 59-10-114. Additions to and subtractions from federal taxable income of an
460  individual.

461 (1) There shall be added to federal taxable income of a resident or nonresident
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individual:

(a) the amount of any income tax imposed by this or any predecessor Utah individual
income tax law and the amount of any income tax imposed by the laws of another state, the
District of Columbia, or a possession of the United States, to the extent deducted from federal
adjusted gross income, as defined by Section 62, Internal Revenue Code, in determining federal
taxable income;

(b) alump sum distribution that the taxpayer does not include in adjusted gross income
on the taxpayer's federal individual income tax return for the taxable year;

(c) for taxable years beginning on or after January 1, 2002, the amount of a child's
income calculated under Subsection (5) that:

(1) a parent elects to report on the parent's federal individual income tax return for the
taxable year; and

(i1) the parent does not include in adjusted gross income on the parent's federal
individual income tax return for the taxable year;

(d) 25% of the personal exemptions, as defined and calculated in the Internal Revenue
Code;

(e) a withdrawal from a medical care savings account and any penalty imposed in the
taxable year if:

(1) the taxpayer did not deduct or include the amounts on the taxpayer's federal
individual income tax return pursuant to Section 220, Internal Revenue Code; and

(i1) the withdrawal is subject to Subsections 31A-32a-105(1) and (2);

(f) the amount [refunded] disbursed to [apartietrpant] an account owner under Title

53B, Chapter 8a, Higher Education Savings Incentive Program, in the year in which the amount
18 [refunded] disbursed;

(g) except as provided in Subsection (6), for taxable years beginning on or after
January 1, 2003, for bonds, notes, and other evidences of indebtedness acquired on or after
January 1, 2003, the interest from bonds, notes, and other evidences of indebtedness issued by
one or more of the following entities:

(i) a state other than this state;

(i1) the District of Columbia;

(ii1) a political subdivision of a state other than this state; or
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(iv) an agency or instrumentality of an entity described in Subsections (1)(g)(1) through
(iii);

(h) any distribution received by a resident beneficiary of a resident trust of income that
was taxed at the trust level for federal tax purposes, but was subtracted from state taxable
income of the trust pursuant to Subsection 59-10-202(2)(c); and

(i) any distribution received by a resident beneficiary of a nonresident trust of income
that was taxed at the trust level for federal tax purposes, but was not taxed at the trust level by
any state.

(2) There shall be subtracted from federal taxable income of a resident or nonresident
individual:

(a) the interest or dividends on obligations or securities of the United States and its
possessions or of any authority, commission, or instrumentality of the United States, to the
extent includable in gross income for federal income tax purposes but exempt from state
income taxes under the laws of the United States, but the amount subtracted under this
Subsection (2)(a) shall be reduced by any interest on indebtedness incurred or continued to
purchase or carry the obligations or securities described in this Subsection (2)(a), and by any
expenses incurred in the production of interest or dividend income described in this Subsection
(2)(a) to the extent that such expenses, including amortizable bond premiums, are deductible in
determining federal taxable income;

(b) (i) except as provided in Subsection (2)(b)(ii), 1/2 of the net amount of any income
tax paid or payable to the United States after all allowable credits, as reported on the United
States individual income tax return of the taxpayer for the same taxable year; and

(i) notwithstanding Subsection (2)(b)(i), for taxable years beginning on or after
January 1, 2001, the amount of a credit or an advance refund amount reported on a resident or
nonresident individual's United States individual income tax return allowed as a result of the
acceleration of the income tax rate bracket benefit for 2001 in accordance with Section 101,
Economic Growth and Tax Relief Reconciliation Act of 2001, Pub. L. No. 107-16, may not be
used in calculating the amount described in Subsection (2)(b)(i);

(c) the amount of adoption expenses for one of the following taxable years as elected
by the resident or nonresident individual:

(i) regardless of whether a court issues an order granting the adoption, the taxable year
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in which the adoption expenses are:

(A) paid; or

(B) incurred;

(i1) the taxable year in which a court issues an order granting the adoption; or

(111) any year in which the resident or nonresident individual may claim the federal
adoption expenses credit under Section 23, Internal Revenue Code;

(d) amounts received by taxpayers under age 65 as retirement income which, for
purposes of this section, means pensions and annuities, paid from an annuity contract
purchased by an employer under a plan which meets the requirements of Section 404(a)(2),
Internal Revenue Code, or purchased by an employee under a plan which meets the
requirements of Section 408, Internal Revenue Code, or paid by the United States, a state, or
political subdivision thereof, or the District of Columbia, to the employee involved or the
surviving spouse;

(e) for each taxpayer age 65 or over before the close of the taxable year, a $7,500
personal retirement exemption;

(f) 75% of the amount of the personal exemption, as defined and calculated in the
Internal Revenue Code, for each dependent child with a disability and adult with a disability
who is claimed as a dependent on a taxpayer's return;

(g) any amount included in federal taxable income that was received pursuant to any
federal law enacted in 1988 to provide reparation payments, as damages for human suffering,
to United States citizens and resident aliens of Japanese ancestry who were interned during
World War II;

(h) subject to the limitations of Subsection (3)(e), amounts a taxpayer pays during the
taxable year for health care insurance, as defined in Title 31 A, Chapter 1, General Provisions:

(i) for:

(A) the taxpayer;

(B) the taxpayer's spouse; and

(C) the taxpayer's dependents; and

(i1) to the extent the taxpayer does not deduct the amounts under Section 125, 162, or
213, Internal Revenue Code, in determining federal taxable income for the taxable year;

(1) (1) except as otherwise provided in this Subsection (2)(1), the amount of a
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contribution made during the taxable year on behalf of the taxpayer to a medical care savings
account and interest earned on a contribution to a medical care savings account established
pursuant to Title 31A, Chapter 32a, Medical Care Savings Account Act, to the extent the
contribution is accepted by the account administrator as provided in the Medical Care Savings
Account Act, and if the taxpayer did not deduct or include amounts on the taxpayer's federal
individual income tax return pursuant to Section 220, Internal Revenue Code; and

(i1) a contribution deductible under this Subsection (2)(i) may not exceed either of the
following:

(A) the maximum contribution allowed under the Medical Care Savings Account Act
for the tax year multiplied by two for taxpayers who file a joint return, if neither spouse is
covered by health care insurance as defined in Section 31A-1-301 or self-funded plan that
covers the other spouse, and each spouse has a medical care savings account; or

(B) the maximum contribution allowed under the Medical Care Savings Account Act
for the tax year for taxpayers:

(I) who do not file a joint return; or

(I) who file a joint return, but do not qualify under Subsection (2)(i)(ii)(A);

(j) the amount included in federal taxable income that was derived from money paid by
[thetaxpayer]| an account owner to the program fund under Title 53B, Chapter 8a, Higher

Education Savings Incentive Program, not to exceed amounts determined under Subsection

53B-8a-106(1)(d), and investment income earned on [partretpatton| account agreements [ander
Subsectton53B=8a=106(1)] entered into under Section 53B-8a-106 that is included in federal

taxable income, but only when the funds are used for qualified higher education costs of the

beneficiary;

(k) for taxable years beginning on or after January 1, 2000, any amounts paid for
premiums for long-term care insurance as defined in Section 31A-1-301 to the extent the
amounts paid for long-term care insurance were not deducted under Section 213, Internal
Revenue Code, in determining federal taxable income;

(I) for taxable years beginning on or after January 1, 2000, if the conditions of
Subsection (4)(a) are met, the amount of income derived by a Ute tribal member:

(i) during a time period that the Ute tribal member resides on homesteaded land

diminished from the Uintah and Ouray Reservation; and
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(i) from a source within the Uintah and Ouray Reservation;

(m) (i) for taxable years beginning on or after January 1, 2003, the total amount of a
resident or nonresident individual's short-term capital gain or long-term capital gain on a
capital gain transaction:

(A) that occurs on or after January 1, 2003;

(B) if 70% or more of the gross proceeds of the capital gain transaction are expended:

(I) to purchase qualifying stock in a Utah small business corporation; and

(I) within a 12-month period after the day on which the capital gain transaction occurs;
and

(C) if, prior to the purchase of the qualifying stock described in Subsection
(2)(m)(1)(B)(D), the resident or nonresident individual did not have an ownership interest in the
Utah small business corporation that issued the qualifying stock; and

(i1) in accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
commission may make rules:

(A) defining the term "gross proceeds"; and

(B) for purposes of Subsection (2)(m)(i)(C), prescribing the circumstances under which
a resident or nonresident individual has an ownership interest in a Utah small business
corporation; and

(n) (i) except as provided in Subsection (2)(n)(ii), for the taxable year beginning on or
after January 1, 2004, but beginning on or before December 31, 2004, income a resident or
nonresident individual receives:

(A) for qualifying military service; and

(B) to the extent that income is included in adjusted gross income on that resident or
nonresident individual's federal individual income tax return for that taxable year;

(i) notwithstanding Subsection (2)(n)(i), a subtraction from federal taxable income is
not allowed under Subsection (2)(n)(i) for income included in adjusted gross income on a
resident or nonresident individual's federal individual income tax return for that taxable year if
that income is received from a source that constitutes a:

(A) pension; or

(B) survivor benefit; and

(ii1) in accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act,
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for purposes of Subsections (1)(n)(i) and (i1), the commission may by rule define what
constitutes income:

(A) aresident or nonresident individual receives for qualifying military service; or

(B) received from a source that constitutes a:

(I) pension; or

(I) survivor benefit.

(3) (a) For purposes of Subsection (2)(d), the amount of retirement income subtracted
for taxpayers under 65 shall be the lesser of the amount included in federal taxable income, or
$4,800, except that:

(i) for married taxpayers filing joint returns, for each $1 of adjusted gross income
earned over $32,000, the amount of the retirement income exemption that may be subtracted
shall be reduced by 50 cents;

(ii) for married taxpayers filing separate returns, for each $1 of adjusted gross income
earned over $16,000, the amount of the retirement income exemption that may be subtracted
shall be reduced by 50 cents; and

(iii) for individual taxpayers, for each $1 of adjusted gross income earned over
$25,000, the amount of the retirement income exemption that may be subtracted shall be
reduced by 50 cents.

(b) For purposes of Subsection (2)(e), the amount of the personal retirement exemption
shall be further reduced according to the following schedule:

(i) for married taxpayers filing joint returns, for each $1 of adjusted gross income
earned over $32,000, the amount of the personal retirement exemption shall be reduced by 50
cents;

(i1) for married taxpayers filing separate returns, for each $1 of adjusted gross income
earned over $16,000, the amount of the personal retirement exemption shall be reduced by 50
cents; and

(iii) for individual taxpayers, for each $1 of adjusted gross income earned over
$25,000, the amount of the personal retirement exemption shall be reduced by 50 cents.

(c) For purposes of Subsections (3)(a) and (b), adjusted gross income shall be
calculated by adding to federal adjusted gross income any interest income not otherwise

included in federal adjusted gross income.
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(d) For purposes of determining ownership of items of retirement income common law
doctrine will be applied in all cases even though some items may have originated from service
or investments in a community property state. Amounts received by the spouse of a living
retiree because of the retiree's having been employed in a community property state are not
deductible as retirement income of such spouse.

(e) For purposes of Subsection (2)(h), a subtraction for an amount paid for health care
insurance as defined in Title 31 A, Chapter 1, General Provisions, is not allowed:

(i) for an amount that is reimbursed or funded in whole or in part by the federal
government, the state, or an agency or instrumentality of the federal government or the state;
and

(1) for a taxpayer who is eligible to participate in a health plan maintained and funded
in whole or in part by the taxpayer's employer or the taxpayer's spouse's employer.

(4) (a) A subtraction for an amount described in Subsection (2)(1) is allowed only if:

(i) the taxpayer is a Ute tribal member; and

(i1) the governor and the Ute tribe execute and maintain an agreement meeting the
requirements of this Subsection (4).

(b) The agreement described in Subsection (4)(a):

(i) may not:

(A) authorize the state to impose a tax in addition to a tax imposed under this chapter;

(B) provide a subtraction under this section greater than or different from the
subtraction described in Subsection (2)(1); or

(C) affect the power of the state to establish rates of taxation; and

(i1) shall:

(A) provide for the implementation of the subtraction described in Subsection (2)(1);

(B) be in writing;

(C) be signed by:

(I) the governor; and

(IT) the chair of the Business Committee of the Ute tribe;

(D) be conditioned on obtaining any approval required by federal law; and

(E) state the effective date of the agreement.

(c) 1) The governor shall report to the commission by no later than February 1 of each
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679  year regarding whether or not an agreement meeting the requirements of this Subsection (4) is
680  in effect.

681 (i1) If an agreement meeting the requirements of this Subsection (4) is terminated, the
682  subtraction permitted under Subsection (2)(1) is not allowed for taxable years beginning on or
683 after the January 1 following the termination of the agreement.

684 (d) For purposes of Subsection (2)(1) and in accordance with Title 63, Chapter 46a,
685  Utah Administrative Rulemaking Act, the commission may make rules:

686 (i) for determining whether income is derived from a source within the Uintah and
687  Ouray Reservation; and

688 (i1) that are substantially similar to how federal adjusted gross income derived from
689  Utah sources is determined under Section 59-10-117.

690 (5) (a) For purposes of this Subsection (5), "Form 8814" means:

691 (i) the federal individual income tax Form 8814, Parents' Election To Report Child's
692  Interest and Dividends; or

693 (i1) (A) for taxable years beginning on or after January 1, 2002, a form designated by
694  the commission in accordance with Subsection (5)(a)(ii)(B) as being substantially similar to
695 2000 Form 8814 if for purposes of federal individual income taxes the information contained
696  on 2000 Form 8814 is reported on a form other than Form 8814; and

697 (B) for purposes of Subsection (5)(a)(ii)(A) and in accordance with Title 63, Chapter
698  46a, Utah Administrative Rulemaking Act, the commission may make rules designating a form
699  as being substantially similar to 2000 Form 8814 if for purposes of federal individual income
700  taxes the information contained on 2000 Form 8814 is reported on a form other than Form
701  8814.

702 (b) The amount of a child's income added to adjusted gross income under Subsection

703  (1)(c) is equal to the difference between:

704 (1) the lesser of:

705 (A) the base amount specified on Form 8814; and
706 (B) the sum of the following reported on Form 8814:
707 (D) the child's taxable interest;

708 (II) the child's ordinary dividends; and

709 (IIT) the child's capital gain distributions; and
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710 (i) the amount not taxed that is specified on Form 8814.

711 (6) Notwithstanding Subsection (1)(g), interest from bonds, notes, and other evidences
712 of indebtedness issued by an entity described in Subsections (1)(g)(i) through (iv) may not be
713  added to federal taxable income of a resident or nonresident individual if, as annually

714  determined by the commission:

715 (a) for an entity described in Subsection (1)(g)(i) or (ii), the entity and all of the

716  political subdivisions, agencies, or instrumentalities of the entity do not impose a tax based on
717  income on any part of the bonds, notes, and other evidences of indebtedness of this state; or
718 (b) for an entity described in Subsection (1)(g)(iii) or (iv), the following do not impose
719  atax based on income on any part of the bonds, notes, and other evidences of indebtedness of

720  this state:

721 (i) the entity; or

722 (i1) (A) the state in which the entity is located; or

723 (B) the District of Columbia, if the entity is located within the District of Columbia.
724 Section 12. Section 5§9-10-201 is amended to read:

725 59-10-201. Taxation of resident trusts and estates.

726 (1) A tax determined in accordance with the rates prescribed by Section 59-10-104 for

727  individuals filing separately is imposed for each taxable year on the state taxable income of
728  each resident estate or trust, except for trusts taxed as corporations.

729 (2) A resident estate or trust shall be allowed the credit provided in Section 59-10-106,
730  relating to an income tax imposed by another state, except that the limitation shall be computed
731 by reference to the taxable income of the estate or trust.

732 (3) The property of the [trasts] trust established in Title 53B, Chapter 8a, Higher

733 Education Savings Incentive Program, [and-Chapter-8b; Higher Educatron-Supplementat

734  Savimgsincenttve Progranty;] and [their] its income from operations and investments are exempt
735  from all taxation by the state under this chapter.

736
737
738
739
740
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741

742

743

744

745

746

747

748

749 Section 14. Repealer.

750 This bill repeals:

751 Section 53B-8b-101, Purpose.

752 Section 53B-8b-102, Definitions.

753 Section 53B-8b-103, Creation of Utah Supplemental Educational Savings Plan
754  Trust.

755 Section 53B-8b-104, Additional powers of board as to the trust.

756 Section 53B-8b-105, Participation agreements -- Content.

757 Section 53B-8b-106, Program and administrative funds -- Transfer between funds.
758 Section 53B-8b-107, Ownership of contributions and earnings.

759 Section 53B-8b-108, Effect of payments on determination of need and eligibility
760  for student aid.

761 Section 53B-8b-109, Annual audited financial report.

762 Section 53B-8b-110, Tax considerations.

763 Section 53B-8b-111, Property rights to assets in trust.

764 Section 53B-8b-112, Liberal construction.

764a H=» Section 59-10-901. Tax considerations for Utah Supplemental Educational Savings
764b  Plan Trust. ¢=H

765 Section 15. Effective date.
766 If approved by two-thirds of all the members elected to each house, this bill takes effect

767  upon approval by the governor, or the day following the constitutional time limit of Utah
768  Constitution Article VII, Section 8, without the governor's signature, or in the case of a veto,

769  the date of veto override.
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Legislative Review Note
asof 1-24-05 10:47 AM

Based on a limited legal review, this legislation has not been determined to have a high
probability of being held unconstitutional.

Office of Legislative Research and General Counsel
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State Impact

No fiscal impact on the modifications to the Utah Savings Plan Trust. The additional responsibilities of the
board can be handled within existing operation budgets.

Individual and Business Impact

Investment advisers are limited to those with at least 5,000 advisory clients and at least $1,000,000 under
management.
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