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LONG TITLE
General Description:
This bill modifies child support provisions to take into account those obligors that may
be incarcerated or incapacitated in their ability to earn.
Highlighted Provisions:
This bill:
» adds the following definitions to Title 78, Chapter 45:
e community correctional center;
e correctional facility;
e employment potential;
¢ residential treatment;
* incarcerated obligor;
e secure facility;
* secure correctional facility; and
e temporary;
» clarifies a deviated order;
» adds employment potential to the factors considered when determining whether a
substantial change in circumstances has occurred;
» adds incarceration, institutionalization, and residential treatment as factors when
reviewing an order for modification;
» enacts new language for determining child support obligations when a parent is

incarcerated, institutionalized, in residential treatment, or physically or mentally
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disabled; and
» allows use of low income table if parent's income is below a specified amount.

Monies Appropriated in this Bill:
None

Other Special Clauses:
None

Utah Code Sections Affected:

AMENDS:
78-45-2, as last amended by Chapters 161 and 186, Laws of Utah 2000
78-45-7.2, as last amended by Chapter 176, Laws of Utah 2003
78-45-7.5, as last amended by Chapter 116, Laws of Utah 2001
78-45-7.7, as last amended by Chapter 255, Laws of Utah 2001
78-45-7.10, as last amended by Chapter 176, Laws of Utah 2003
78-45-7.21, as enacted by Chapter 118, Laws of Utah 1994

ENACTS:
78-45-7.23, Utah Code Annotated 1953

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 78-45-2 is amended to read:

78-45-2. Definitions.

As used in this chapter:

(1) "Adjusted gross income" means income calculated under Subsection 78-45-7.6(1).

(2) "Administrative agency" means the Office of Recovery Services or the Department
of Human Services.

(3) "Administrative order" means an order that has been issued by the Office of
Recovery Services, the Department of Human Services, or an administrative agency of another
state or other comparable jurisdiction with similar authority to that of the office.

(4) "Base child support award" means the award that may be ordered and is calculated
using the guidelines before additions for medical expenses and work-related child care costs.

(5) "Base combined child support obligation table," "child support table," "base child

support obligation table," "low income table," or "table" means the appropriate table in Section
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78-45-7.14.

(6) "Child" means:

(a) a son or daughter under the age of 18 years who is not otherwise emancipated,
self-supporting, married, or a member of the armed forces of the United States;

(b) ason or daughter over the age of 18 years, while enrolled in high school during the
normal and expected year of graduation and not otherwise emancipated, self-supporting,
married, or a member of the armed forces of the United States; or

(c) ason or daughter of any age who is incapacitated from earning a living and, if able
to provide some financial resources to the family, is not able to support self by own means.

(7) "Child support" means a base child support award as defined in [Sectronr78=45-2]
Subsection (4), or a monthly financial award for uninsured medical expenses, ordered by a
tribunal for the support of a child, including current periodic payments, all arrearages which
accrue under an order for current periodic payments, and sum certain judgments awarded for
arrearages, medical expenses, and child care costs.

(8) "Child support order" or "support order" means a judgment, decree, or order of a
tribunal whether interlocutory or final, whether or not prospectively or retroactively modifiable,
whether incidental to a proceeding for divorce, judicial or legal separation, separate
maintenance, paternity, guardianship, civil protection, or otherwise which:

(a) establishes or modifies child support;

(b) reduces child support arrearages to judgment; or

(c) establishes child support or registers a child support order under Title 78, Chapter
45f, Uniform Interstate Family Support Act.

(9) "Child support services" or "IV-D child support services" means services provided
pursuant to Part D of Title IV of the Social Security Act, 42 U.S.C. Section 651 et seq.

(10) "Community correctional center" means a nonsecure correctional facility operated:

(a) by the Department of Corrections; or

(b) under a contract with the Department of Corrections.

(11) "Correctional facility" means any facility operated to house offenders, either in a

secure or nonsecure setting:

(a) by the Department of Corrections; or

(b) under a contract with the Department of Corrections.
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[(15)] (12) "Court" means the district court or juvenile court.

(13) "Employment potential" means the person is qualified for jobs that are available in

the current job market.

[(HH] (14) "Guidelines" means the child support guidelines in Sections 78-45-7.2
through 78-45-7.21.

(15) "Incarcerated obligor" means a person who:

(a) is or may become subject to an order establishing or modifying child support; and
(b) is H=» [orisexpectedtobe] ¢H confined in a correctional H=9 facility «H . secure

correctional facility, or

secure facility for at least 12 consecutive months from the date of initiation of an action to

establish a support order or from the date of a request to modify an existing order pursuant to

this section.

[(+2)] (16) "Income" means earnings, compensation, or other payment due to an
individual, regardless of source, whether denominated as wages, salary, commission, bonus,
pay, allowances, contract payment, or otherwise, including severance pay, sick pay, and
incentive pay. "Income" includes:

(a) all gain derived from capital assets, labor, or both, including profit gained through
sale or conversion of capital assets;

(b) interest and dividends;

(c) periodic payments made under pension or retirement programs or insurance policies
of any type;

(d) unemployment compensation benefits;

(e) workers' compensation benefits; and

(f) disability benefits.

(17) "Institution" means a hospital, or a health facility licensed under the provisions of
Section 26-21-9.

[(13)] (18) "Joint physical custody" means the child stays with each parent overnight

for more than 30% of the year, and both parents contribute to the expenses of the child in
addition to paying child support.

[(HH] (19) "Medical expenses" means health and dental expenses and related insurance
COSts.

[(+57] (20) "Obligee" means an individual, this state, another state, or another

-4 - House Committee Amendments 2-10-2005 cheem
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comparable jurisdiction to whom child support is owed or who is entitled to reimbursement of
child support or public assistance.

[(16)] (21) "Obligor" means any person owing a duty of support.

[(+H] (22) "Office" means the Office of Recovery Services within the Department of
Human Services.

[(18)] (23) "Parent"” includes a natural parent, or an adoptive parent.

(24) "Residential treatment" means a 24-hour group living environment for four or

more individuals unrelated to the owner or provider that offers room or board and specialized

treatment, rehabilitation, or habilitation services for persons with emotional, psychological,

developmental, or behavioral dysfunctions, impairments, or chemical dependencies. In

residential treatment, individuals are assisted in acquiring the social and behavioral skills
necessary for living independently in the community.

(25) "Secure correctional facility" means any prison, penitentiary, or other institution

operated by the Department of Corrections under contract for the confinement of offenders,
where force may be used to restrain them if they attempt to leave the institution without

authorization.

(26) "Secure facility" means any facility operated by or under contract with the

Division of Juvenile Justice Services that provides 24-hour supervision and confinement for

youth offenders committed to the division for custody and rehabilitation.
(9] (27) "Split custody" means that each parent has physical custody of at least one

of the children.

[€267] (28) "State" includes any state, territory, possession of the United States, the
District of Columbia, the Commonwealth of Puerto Rico, Native American Tribe, or other
comparable domestic or foreign jurisdiction.

(29) "Temporary" means projected to be less than 12 months in duration.

[€2D] (30) "Third party" means an agency or a person other than the biological or
adoptive parent or a child who provides care, maintenance, and support to a child.

[€22)] (31) "Tribunal" means the district court, the Department of Human Services,
Office of Recovery Services, or court or administrative agency of any state, territory,
possession of the United States, the District of Columbia, the Commonwealth of Puerto Rico,

Native American Tribe, or other comparable domestic or foreign jurisdiction.
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[23)] (32) "Work-related child care costs" means reasonable child care costs for up to
a full-time work week or training schedule as necessitated by the employment or training of a
parent under Section 78-45-7.17.

[(24)] (33) "Worksheets" means the forms used to aid in calculating the base child
support award.

Section 2. Section 78-45-7.2 is amended to read:

78-45-7.2. Application of guidelines -- Rebuttal.

(1) The guidelines apply to any judicial or administrative order establishing or
modifying an award of child support entered on or after July 1, 1989.

(2) (a) The child support guidelines shall be applied as a rebuttable presumption in
establishing or modifying the amount of temporary or permanent child support.

(b) The rebuttable presumption means the provisions and considerations required by
the guidelines, the award amounts resulting from the application of the guidelines, and the use
of worksheets consistent with these guidelines are presumed to be correct, unless rebutted
under the provisions of this section.

(3) A written finding or specific finding on the record supporting the conclusion that
complying with a provision of the guidelines or ordering an award amount resulting from use
of the guidelines would be unjust, inappropriate, or not in the best interest of a child in a
particular case is sufficient to rebut the presumption in that case. If an order rebuts the
presumption through findings, it is considered a deviated order.

(4) The following shall be considered deviations from the guidelines, if:

(a) the order includes a written finding that it is a [nongttdelnes] deviation from the

guidelines order;
(b) the guidelines worksheet has the box checked for a deviation and has an

explanation as to the reason; or

(c) the deviation was made because there were more children than provided for in the
guidelines table.

(5) If the amount in the order and the amount on the guidelines worksheet differ[;but
thedifferencetstess-than] by $10 or more, the order shall [not] be considered deviated and the

incomes listed on the worksheet may not be used in adjusting support for emancipation.

(6) (a) Natural or adoptive children of either parent who live in the home of that parent
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and are not children in common to both parties may at the option of either party be taken into
account under the guidelines in setting or modifying a child support award, as provided in
Subsection (7). Credit may not be given if:

(i) by giving credit to the obligor, children for whom a prior support order exists would
have their child support reduced; or

(i1) by giving credit to the obligee for a present family, the obligation of the obligor
would increase.

(b) Additional worksheets shall be prepared that compute the obligations of the
respective parents for the additional children. The obligations shall then be subtracted from the
appropriate parent's income before determining the award in the instant case.

(7) In a proceeding to modify an existing award, consideration of natural or adoptive
children born after entry of the order and who are not in common to both parties may be
applied to mitigate an increase in the award but may not be applied:

(a) for the benefit of the obligee if the credit would increase the support obligation of
the obligor from the most recent order; or

(b) for the benefit of the obligor if the amount of support received by the obligee would
be decreased from the most recent order.

(8) (a) If a child support order has not been issued or modified within the previous
three years, a parent, legal guardian, or the office may petition the court to adjust the amount of
a child support order.

(b) Upon receiving a petition under Subsection (8)(a), the court shall, taking into
account the best interests of the child, determine whether there is a difference between the
amount ordered and the amount that would be required under the guidelines. If there is a

difference of 10% or more [and], the difference is not of a temporary nature, and the order does

not deviate from the guidelines, the court shall adjust the amount to that which is provided for

in the guidelines.

(c) A showing of a substantial change in circumstances is not necessary for an
adjustment under Subsection (8)(b).

(9) (a) A parent, legal guardian, or the office may at any time petition the court to
adjust the amount of a child support order if there has been a substantial change in

circumstances.
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214 (b) For purposes of Subsection (9)(a), a substantial change in circumstances may
215  include:

216 (i) material changes in custody;

217 (i) material changes in the relative wealth or assets of the parties;

218 (111) material changes of 30% or more in the income of a parent;

219 (iv) material changes in the employment potential and ability of a parent to earn;
220 (v) material changes in the medical needs of the child; [and]

221 (vi) material changes in the legal responsibilities of either parent for the support of

222 others|[:]; and

223 (vil) material changes in the incarceration, institutionalization, residential treatment

224 status, or physical or mental disability of a parent.

225 (c) Upon receiving a petition under Subsection (9)(a), the court shall, taking into

226  account the best interests of the child, determine whether a substantial change has occurred. If
227 it has, the court shall then determine whether the change results in a difference of 15% or more
228  between the amount of child support ordered and the amount that would be required under the

229  guidelines. If there is such a difference [and], the difference is not of a temporary nature, and

230  the order does not deviate from the guidelines, the court shall adjust the amount of child

231  support ordered to that which is provided for in the guidelines.
232 (10) Notice of the opportunity to adjust a support order under Subsections (8) and (9)
233 shall be included in each child support order issued or modified after July 1, 1997.

234 Section 3. Section 78-45-7.5 is amended to read:

235 78-45-7.5. Determination of gross income -- Imputed income.

236 (1) Asused in the guidelines, "gross income" includes:

237 (a) prospective income from any source, including nonearned sources, except under
238  Subsection (3); and

239 (b) income from salaries, wages, commissions, royalties, bonuses, rents, gifts from

240  anyone, prizes, dividends, severance pay, pensions, interest, trust income, alimony from

241  previous marriages, annuities, capital gains, Social Security benefits, workers' compensation
242 benefits, unemployment compensation, income replacement disability insurance benefits, and
243  payments from "nonmeans-tested" government programs.

244 (2) Income from earned income sources is limited to the equivalent of one full-time
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40-hour job. However, if and only if during the time prior to the original support order, the
parent normally and consistently worked more than 40 hours at his job, the court may consider
this extra time as a pattern in calculating the parent's ability to provide child support.

(3) Specifically excluded from gross income are:

(a) cash assistance provided under Title 35A, Chapter 3, Part 3, Family Employment
Program;

(b) benefits received under a housing subsidy program, the Job Training Partnership
Act, Supplemental Security Income, Social Security Disability Insurance, Medicaid, Food
Stamps, or General Assistance; and

(c) other similar means-tested welfare benefits received by a parent.

(4) (a) Gross income from self-employment or operation of a business shall be
calculated by subtracting necessary expenses required for self-employment or business
operation from gross receipts. The income and expenses from self-employment or operation of
a business shall be reviewed to determine an appropriate level of gross income available to the
parent to satisfy a child support award. Only those expenses necessary to allow the business to
operate at a reasonable level may be deducted from gross receipts.

(b) Gross income determined under this subsection may differ from the amount of
business income determined for tax purposes.

(5) (a) When possible, gross income should first be computed on an annual basis and
then recalculated to determine the average gross monthly income.

(b) Each parent shall provide verification of current income. Each parent shall provide
year-to-date pay stubs or employer statements and complete copies of tax returns from at least
the most recent year unless the court finds the verification is not reasonably available.

Verification of income from records maintained by the Department of Workforce Services may

be substituted for pay stubs, employer statements, and income tax returns.

(6) Gross income includes income imputed to the parent under Subsection (7).
(7) (a) Income may not be imputed to a parent unless the parent stipulates to the
amount imputed, the party defaults, or, in contested cases, a hearing is held and a finding made

that the parent is voluntarily unemployed or underemployed.
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(b) If income is imputed to a parent, the income shall be based upon current
employment potential and probable earnings [asdertvedfrom], work history, occupation
qualifications, and prevailing earnings for persons of similar backgrounds in the community, or
the median earning for persons in the same occupation in the same geographical area as found
in the statistics maintained by the Bureau of Labor Statistics.

(c) If a parent has no recent work history or their occupation is unknown, income shall
be imputed at least at the federal minimum wage for a 40-hour work week. To impute a greater
income, the judge in a judicial proceeding or the presiding officer in an administrative
proceeding shall enter specific findings of fact as to the evidentiary basis for the imputation.

(d) Income may not be imputed if any of the following conditions exist:

(i) the reasonable costs of child care for the parents' minor children approach or equal
the amount of income the custodial parent can earn;

(i1) a parent is incarcerated, institutionalized, in residential treatment, or is physically

or mentally disabled to the extent [he] that the parent cannot earn minimum wage;

(111) a parent is engaged in career or occupational training to establish basic job skills;
or

(iv) unusual emotional or physical needs of a child require the custodial parent's
presence in the home.

(8) (a) Gross income may not include the earnings of a minor child who is the subject
of a child support award nor benefits to a minor child in the child's own right such as
Supplemental Security Income.

(b) Social Security benefits received by a child due to the earnings of a parent shall be
credited as child support to the parent upon whose earning record it is based, by crediting the
amount against the potential obligation of that parent. Other unearned income of a child may
be considered as income to a parent depending upon the circumstances of each case.

Section 4. Section 78-45-7.7 is amended to read:

78-45-7.7. Calculation of obligations.

(1) Each parent's child support obligation shall be established in proportion to their
adjusted gross incomes, unless the low income table is applicable. Except during periods of
court-ordered parent-time as set forth in Section 78-45-7.11, the parents are obligated to pay

their proportionate shares of the base combined child support obligation. If physical custody of

- 10 -
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the child changes from that assumed in the original order, modification of the order is not
necessary, even if only one parent is specifically ordered to pay in the order.

(2) Except in cases of joint physical custody and split custody as defined in Section
78-45-2 and in cases where the obligor's adjusted gross income is $1,050 or less monthly, the
base child support award shall be determined as follows:

(a) combine the adjusted gross incomes of the parents and determine the base
combined child support obligation using the base combined child support obligation table; and

(b) calculate each parent's proportionate share of the base combined child support
obligation by multiplying the combined child support obligation by each parent's percentage of
combined adjusted gross income.

(3) In the case of an incapacitated adult child, any amount that the incapacitated adult
child can contribute to his or her support may be considered in the determination of child
support and may be used to justify a reduction in the amount of support ordered, except that in
the case of orders involving multiple children, the reduction shall not be greater than the effect
of reducing the total number of children by one in the child support table calculation.

(4) In cases where the monthly adjusted gross income of [the-obligor] either parent is
between $650 and $1,050, the base child support award H=# for that parent ¢=H shall be

the lesser of the amount

calculated in accordance with Subsection (2) and the amount calculated using the low income
table. If the income and number of children is found in an area of the low income table in
which no amount is shown, the base combined child support obligation table is to be used.

(5) The base combined child support obligation table provides combined child support
obligations for up to six children. For more than six children, additional amounts may be
added to the base child support obligation shown. Unless rebutted by Subsection 78-45-7.2(3),
the amount ordered shall not be less than the amount which would be ordered for up to six
children.

(6) If the monthly adjusted gross income of [the-obligor] either parent is $649 or less,
the tribunal shall determine the amount of the child support obligation on a case-by-case basis,
but the base child support award shall not be less than $20.

(7) The amount shown on the table is the support amount for the total number of
children, not an amount per child.

Section 5. Section 78-45-7.10 is amended to read:

-11 - House Committee Amendments 2-10-2005 cheem
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78-45-7.10. Adjustment when child becomes emancipated.
(1) When a child becomes 18 years of age, [or] has graduated from high school during

the child's normal and expected year of graduation, whichever occurs later, dies, marries, is a

member of the armed forces of the United States, or is emancipated by court order, the base

child support award is automatically adjusted to [reflect] the base combined child support
obligation [showmimthe-table] for the remaining number of children due child support, shown

in the table that was used to establish the most recent order, using the incomes of the parties as

specified in that order or the worksheets, unless otherwise provided in the child support order.

(2) The award may not be reduced by a per child amount derived from the base child
support award originally ordered.

(3) 1If the incomes of the parties are not specified in the [fast] most recent order or the
worksheets, the information regarding the incomes is not consistent, or the order deviates from
the guidelines, automatic adjustment of the order does not apply and the order will continue
until modified by the issuing tribunal. If the order is deviated and the parties subsequently
obtain a judicial order that adjusts the support back to the date of the emancipation of the child,
the Office of Recovery Services [may] is not [be] required to repay any difference in the
support collected during the interim.

Section 6. Section 78-45-7.21 is amended to read:

78-45-7.21. Award of tax exemption for dependent children.

(1) No presumption exists as to which parent should be awarded the right to claim a
child or children as exemptions for federal and state income tax purposes. Unless the parties

otherwise stipulate in writing, the court [or-admimnistrative-agency] shall award in any final

order the exemption on a case-by-case basis.

(2) In awarding the exemption, the court [oradmmistrattve-agency] shall consider:

(a) as the primary factor, the relative contribution of each parent to the cost of raising
the child; and

(b) among other factors, the relative tax benefit to each parent.

(3) Notwithstanding Subsection (2), the court [or-admmtstrattve-agency] may not

award any exemption to the noncustodial parent if that parent is not current in his child support
obligation, in which case the court [or-admintstrattve-ageney] may award an exemption to the

custodial parent.

-12 -
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369 (4) An exemption may not be awarded to a parent unless the award will result in a tax
370  benefit to that parent.

371 Section 7. Section 78-45-7.23 is enacted to read:

372 78-45-7.23. Special circumstances affecting ability to earn.

373 (1) Except as provided in Subsection (8), this section shall apply when determining the

374  child support obligation of a parent who is incarcerated, institutionalized, in residential

375 treatment, or is physically or mentally disabled to the extent that the parent cannot earn

376  minimum wage.
377 (2) The parent's actual income and assets are presumed available to the parent, unless

378  the income or assets are specifically restricted, assigned, or otherwise inaccessible under state

379  or federal laws, rules, or regulations regarding the income and assets of the individual.

380 (3) The parent's actual income and assets shall be used to calculate the support award

381 in effect during the period of incarceration, institutionalization, residential treatment, or

382  physical or mental disability. Income may not be imputed.

383 (4) If the monthly adjusted gross income of the parent is $649 or less, the tribunal shall

384  determine the amount of the child support obligation on a case-by-case basis, but the child
385  support award may not be less than $20.

386 (5) A child support award entered pursuant to Subsections (3) and (4) is effective only

387  during the period of incarceration, institutionalization, residential treatment, or physical or

388  mental disability, and for H=» [six] three €=H months after the parent's release or termination
388a  of the disability.

389 (6) An order entered in accordance with this section that establishes or modifies a child

390  support order may automatically adjust prospective support to a specified amount, based on

391 minimum wage or other projected income using the best available information, to take effect

392  without further notice to the parent on the first day of the month following H=» [six] three ¢=H
392a  months after the

393  parent's release or termination of disability.
394 (7) Nothing in this section precludes a parent from requesting a modification based on

395 achange in circumstances pursuant to Subsection 78-45-7.2(7).

396 (8) This section does not apply to a parent who is incarcerated because of:
397 (a) nonpayment of child support;
398 (b) _child abuse or neglect; H=» [or] ¢=H
399 (c) domestic violence H=9 ;
399a (d) a conviction of any crime from a plea agreement where a charge for an offense

399b listed in subsection (a), (b), or (¢) is dismissed: or

399¢ (e)_any other crime in which the victim is a child ¢=H .
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Legislative Review Note
asof 1-17-05 6:33 AM

Based on a limited legal review, this legislation has not been determined to have a high
probability of being held unconstitutional.

Office of Legislative Research and General Counsel
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Fiscal Note Child Support Obligations 04-Feb-05
Bill Number HB0248 10:56 AM

State Impact

No state or local government fiscal impact.

Individual and Business Impact

Provisions of this bill could affect the amount of child support paid and received. The amount will depend on
the circumstances of each individual case.

Office of the Legislative Fiscal Analyst



