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INSURERS REHABILITATION AND

LIQUIDATION
2005 GENERAL SESSION
STATE OF UTAH

Sponsor: John Dougall

LONG TITLE
General Description:
This bill modifies the Insurance Code to address rehabilitation and liquidation.
Highlighted Provisions:
This bill:
» deletes references to reinsurers in the provision addressing claim estimation;
» deletes certain provisions related to commutations including references to an
arbitration panel reviewing commutations;
» addresses payments by reinsurers; and
» makes technical changes.
Monies Appropriated in this Bill:
None
Other Special Clauses:
None
Utah Code Sections Affected:
AMENDS:
31A-27-330.5, as last amended by Chapter 185, Laws of Utah 1997
31A-27-330.6, as last amended by Chapter 105, Laws of Utah 2004

Be it enacted by the Legislature of the state of Utah:
Section 1. Section 31A-27-330.5 is amended to read:
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31A-27-330.5. Claim estimation.

(1) (a) After the entry of a liquidation order, the liquidator may apply to the court for an
order authorizing the estimation of the liabilities owed by or to the insurer. The liquidator’s
application shall:

(1) identify the proposed method for estimating the liabilities; and

(i) provide for reasonable participation in the estimation process of the claimant and
other affected parties[;includingremsurers].

(b) The proof and allowance of liability, value, and due date of such a claim may be
estimated if:

(i) the proof, allowance, or adjudication of any contingent, unliquidated, or immature
claim owed by or to the insurer would unduly delay the administration of the liquidation; or

(i1) the administrative expense of processing and adjudicating the claim would be
unduly excessive when compared with the funds that are estimated to be available for
distribution with respect to the claim.

(c) An estimation made pursuant to this section:

(i) (A) shall be made in a commercially reasonable and actuarially sound manner(;]; or

(B) upon another accepted and verifiable method of determining, proving, and

allowing contingent, unliquidated, or immature claims with reasonable certainty; and

[t1] (i1) may authorize the present value estimation of contingent, unliquidated, and
immature claims, including incurred but not reported losses, except that losses incurred but not
reported may only be based upon the certification of a member in good standing of the
American Academy of Actuaries.

(2) Contingent, unliquidated, and immature claims shall not share in any distribution to
creditors of an insurer under Section 31A-27-336 until the liability, value, and due date of the
claims have been proved, allowed, and adjudicated.

Section 2. Section 31A-27-330.6 is amended to read:

31A-27-330.6. Reinsurance commutations and recoveries.

(1) Notwithstanding Section 31A-27-330.5, when the insurer has been a party to a

reinsurance agreement[:] this Subsection (1) applies.
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[(D] (a) The liquidator may negotiate a voluntary commutation and release of all

obligations arising from the [agreements] reinsurance agreement.

(b) (i) Subject to Subsection (1)(b)(ii), a commutation and release agreement
voluntarily entered into by the parties shall be:

(A) commercially reasonable;

(B) actuarially sound; and

(C) made in the best interests of the creditors of the insurer.

(i) A commutation and release agreement voluntarily entered into by the parties that
exceeds $100,000 shall be:

(A) reviewed by the court; and

(B) approved if the agreement meets the standards described in Subsection (1)(b)(1).
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(2) (a) The provisions of this chapter, including Section 31A-27-330.5, may not be

construed to authorize the liquidator or any other entity to compel payment from a reinsurer

that is not a life reinsurer on the basis of:
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(1)_estimated incurred but not reported losses or loss expenses; or

(i1) case reserves for unpaid losses and loss expenses, except with respect to case

reserves for unpaid losses or loss expenses allowed pursuant to Section 31A-27-331.

(b) For purposes of this Subsection (2), "case reserves" means a reserve:

(i) established by an insurer for financial reporting purposes: and

(i1) that represents reported unpaid losses, whether or not the insurer's liability is

certain.

(3) This chapter may not be construed to authorize the liquidator or any other entity to

compel payment from a life reinsurer on the basis of valuation reserves as established pursuant

to Chapter 17, Part 5, Standard Valuation Law.
(4) The obligation of a reinsurer to make payments to the insurer shall be determined

on the basis of reported claims that have been allowed pursuant to Section 31A-27-336.

Legislative Review Note
asof 1-31-05 9:56 AM

Based on a limited legal review, this legislation has not been determined to have a high
probability of being held unconstitutional.

Office of Legislative Research and General Counsel
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AMENDED NOTE

State Impact

No fiscal impact.

Individual and Business Impact

This bill allows the statutory liquidator (the Insurance Commissioner) to determine claims of long duration but
would remove the authority to compel payment of these estimated liabilities before an estate closed. Any fiscal
impact will be dependent on circumstances associated with each action.

Office of the Legislative Fiscal Analyst



