LEGISLATIVE GENERAL COUNSEL S.B. 44
¢, Approved for Filing: E.N. Weeks &. 1st Sub. (Green)
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Senator Carlene M. Walker proposes the following substitute bill:

1 GOVERNMENT RECORDSAMENDMENTS
2 2005 GENERAL SESSION
3 STATE OF UTAH
4 Sponsor: CarleneM. Walker
5
6 LONGTITLE
7  General Description:
8 This bill modifies provisions of the Government Records Access and Management Act.
9 Highlighted Provisions:
10 Thishbill:
11 » modifiesthe definition of "person” under the Government Records Access and
12 Management Act to include combinations of individuals or entities acting in
13  concert;
14 » modifies the definition of "record" under the act to include only references to the
15 singular and to clarify its relation to the definition of "record series’;
16 » alows government entities to sequentially produce multiple record requests from
17  persons serving their private interest;
18 » permits government entities to allow a person requesting records to personally make
19 copiesor to provide facilities for copying records in certain circumstances,
20 > requires government entitiesto S=# [supervise-apersonscopyingofrecords| provide

20a reasonable safeguards =S to protect

21  the public from the potential loss of public records;

22 » alows government entities to provide access to an electronic equivalent of a paper
23  record,
24 » modifieslanguage relating to appeals from records committee decisions to clarify

25 that appeals are permitted by any party; and
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» makestechnical changes.

Monies Appropriated in thisBill:
None

Other Special Clauses:
None

Utah Code Sections Affected:

AMENDS:
63-2-103, as last amended by Chapter 78, Laws of Utah 2002
63-2-201, as last amended by Chapter 191, Laws of Utah 2002
63-2-203, as last amended by Chapter 48, Laws of Utah 1999
63-2-204, as last amended by Chapter 280, Laws of Utah 1992
63-2-403, as last amended by Chapter 245, Laws of Utah 1999
63-2-903, as last amended by Chapters 97 and 185, Laws of Utah 2002

Be it enacted by the Legidlature of the state of Utah:

Section 1. Section 63-2-103 is amended to read:

63-2-103. Definitions.

Asused in this chapter:

(1) "Audit" means:

(@) asystematic examination of financial, management, program, and related records
for the purpose of determining the fair presentation of financia statements, adequacy of
internal controls, or compliance with laws and regulations; or

(b) asystematic examination of program procedures and operations for the purpose of
determining their effectiveness, economy, efficiency, and compliance with statutes and
regulations.

(2) "Chronological logs' mean the regular and customary summary records of law
enforcement agencies and other public safety agencies that show the time and general nature of
police, fire, and paramedic calls made to the agency and any arrests or jail bookings made by
the agency.

(3) "Classification,” "classify,” and their derivative forms mean determining whether a
record series, record, or information within arecord is public, private, controlled, protected, or
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exempt from disclosure under Subsection 63-2-201(3)(b).

(4) (@) "Computer program” means a series of instructions or statements that permit the
functioning of a computer system in a manner designed to provide storage, retrieval, and
manipulation of data from the computer system, and any associated documentation and source
material that explain how to operate the computer program.

(b) "Computer program” does not mean:

(i) the original data, including numbers, text, voice, graphics, and images,

(ii) analysis, compilation, and other manipulated forms of the original data produced by
use of the program; or

(iii) the mathematical or statistical formulas (excluding the underlying mathematical
algorithms contained in the program) that would be used if the manipulated forms of the
original data were to be produced manually.

(5) (@) "Contractor" means.

(i) any person who contracts with a governmental entity to provide goods or services
directly to agovernmental entity; or

(ii) any private, nonprofit organization that receives funds from a governmental entity.

(b) "Contractor" does not mean a private provider.

(6) "Controlled record" means arecord containing data on individuals that is controlled
as provided by Section 63-2-303.

(7) "Designation,” "designate," and their derivative forms mean indicating, based on a
governmental entity's familiarity with arecord series or based on a governmental entity's
review of areasonable sample of arecord series, the primary classification that a mgority of
records in arecord series would be given if classified and the classification that other records
typically present in the record series would be given if classified.

(8) "Explosive' means achemical compound, device, or mixture:

(& commonly used or intended for the purpose of producing an explosion; and

(b) that contains oxidizing or combustive units or other ingredients in proportions,
guantities, or packing so that:

(i) anignition by fire, friction, concussion, percussion, or detonator of any part of the
compound or mixture may cause a sudden generation of highly heated gases; and

(if) the resultant gaseous pressures are capable of:
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(A) producing destructive effects on contiguous objects; or

(B) causing death or serious bodily injury.

(9) "Government audit agency" means any governmental entity that conducts [aaelts]
an audit.

(10) (8 "Governmental entity" means:

(i) executive department agencies of the state, the offices of the governor, lieutenant
governor, state auditor, attorney general, and state treasurer, the Board of Pardons and Parole,
the Board of Examiners, the National Guard, the Career Service Review Board, the State Board
of Education, the State Board of Regents, and the State Archives,

(ii) the Office of the Legidative Auditor General, Office of the Legidative Fiscal
Analyst, Office of Legidlative Research and General Counsel, the Legislature, and legislative
committees, except any political party, group, caucus, or rules or sifting committee of the
Legidature;

(iii) courts, the Judicial Council, the Office of the Court Administrator, and similar
administrative unitsin the judicia branch;

(iv) any state-funded institution of higher education or public education; or

(v) any political subdivision of the state, but, if a political subdivision has adopted an
ordinance or a policy relating to information practices pursuant to Section 63-2-701, this
chapter shall apply to the political subdivision to the extent specified in Section 63-2-701 or as
specified in any other section of this chapter that specifically refersto political subdivisions.

(b) "Governmental entity" also means every office, agency, board, bureau, committee,
department, advisory board, or commission of [the-entities] an entity listed in Subsection
(20)(@) that is funded or established by the government to carry out the public's business.

(11) "Gross compensation” means every form of remuneration payable for agiven
period to an individual for services provided including salaries, commissions, vacation pay,
severance pay, bonuses, and any board, rent, housing, lodging, paymentsin kind, and any
similar benefit received from the individual's employer.

(12) "Individua" means a human being.

(13) (&) "Initia contact report” means an initial written or recorded report, however
titled, prepared by peace officers engaged in public patrol or response duties describing official
actionsinitially taken in response to either a public complaint about or the discovery of an
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apparent violation of law, which report may describe:

(i) thedate, time, location, and nature of the complaint, the incident, or offense;

(if) names of victims;

(iii) the nature or general scope of the agency'sinitial actions taken in response to the
incident;

(iv) the general nature of any injuries or estimate of damages sustained in the incident;

(v) the name, address, and other identifying information about any person arrested or
charged in connection with the incident; or

(vi) theidentity of the public safety personnel, except undercover personnel, or
prosecuting attorney involved in responding to the initial incident.

(b) Initial contact reports do not include follow-up or investigative reports prepared
after theinitial contact report. However, if the information specified in Subsection (13)(a)
appears in follow-up or investigative reports, it may only be treated confidentially if itis
private, controlled, protected, or exempt from disclosure under Subsection 63-2-201(3)(b).

(14) "Notice of compliance" means a statement confirming that a government entity

has complied with arecords committee order.

[(34)] (15) "Person” means any individual, nonprofit or profit corporation, partnership,
sole proprietorship, or other type of business organization, or any combination thereof, acting

in concert with one another.

[(15)] (16) "Private provider" means any person who contracts with a governmental
entity to provide services directly to the public.

[€16)] (17) "Private record’ means arecord containing data on individualsthat is
private as provided by Section 63-2-302.

[(A] (18) "Protected record" means arecord that is classified protected as provided by
Section 63-2-304.

[€18)] (19) "Public record" means arecord that is not private, controlled, or protected
and that is not exempt from disclosure as provided in Subsection 63-2-201(3)(b).

[(19)] (20) (&) "Record’ means|

photographsfHmscardstapes recordings;] abook, letter, document, paper, map, plan,
photograph, film, card, tape, recording, electronic data, or other documentary [matertals]

material regardless of physical form or characteristics:
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(i) [which-are] that is prepared, owned, received, or retained by a governmental entity
or political subdivision; and

(it) whereall of the information in the original is reproducible by photocopy or other
mechanical or el ectronic means.

(b) "Record" does not mean:

(i) atemporary [drafts] draft or similar [matertats] material prepared for the originator's
personal use or prepared by the originator for the personal use of an individual for whom [he]
the originator isworking;

(i) [metertals] material that are legally owned by an individual in [kis] the individual's
private capacity;

(iii) [metertals] material to which accessis limited by the laws of copyright or patent
unless the copyright or patent is owned by a governmental entity or political subdivision;

(iv) proprietary software;

(v) junk mail or acommercial [ptbteations] publication received by a governmental
entity or an official or employee of a governmental entity;

(vi) [booksand-othermateriatsthat-are] abook that is cataloged, indexed, or
inventoried and contained in the collections of [Hbrartes] alibrary open to the public;

(vii) material that is cataloged, indexed, or inventoried and contained in the collections

of alibrary open to the public, regardless of physical form or characteristics of the material;
[€wit)] (viii) adaily [eatendars—and] calendar or other personal [retes| note prepared by
the originator for the originator's personal use or for the personal use of an individual for whom

[ke] the originator is working;

developed or purchased by or for any governmental entity for its own use; or

[tog—netes] (x) anote or internal [memoeranta] memorandum prepared as part of the
deliberative process by:

(A) amember of thejudiciary[;];

(B) an administrative law judge[;]:

(C) amember of the Board of Pardons and Parol€[5]; or

(D) amember of any other body charged by law with performing a quasi-judicial
function.
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181 [€26)] (21) "Record series’ means a group of records that may be treated as a unit for
182  purposes of designation, description, management, or disposition.

183 [2)] (22) "Records committee" means the State Records Committee created in

184  Section 63-2-501.

185 [€22)] (23) "Records officer" means the individual appointed by the chief

186 administrative officer of each governmental entity, or the political subdivision to work with
187 state archivesin the care, maintenance, scheduling, designation, classification, disposal, and
188  preservation of records.

189 [€23}] (24) "Schedule," "scheduling," and their derivative forms mean the process of
190  specifying the length of time each record series should be retained by a governmental entity for
191 administrative, legal, fiscal, or historical purposes and when each record series should be

192 transferred to the state archives or destroyed.

193 [(24)] (25) "State archives' means the Division of Archives and Records Service
194  created in Section 63-2-901.

195 [€25)] (26) "State archivist" means the director of the state archives.

196 [€26)] (27) "Summary data’ means statistical records and compilations that contain

197 dataderived from private, controlled, or protected information but that do not disclose private,
198  controlled, or protected information.

199 Section 2. Section 63-2-201 is amended to read:
200 63-2-201. Right to inspect records and receive copies of records.
201 (1) Every person hasthe right to inspect a public record free of charge, and the right to

202  take acopy of apublic record during normal working hours, subject to Sections 63-2-203 and
203  63-2-204.

204 (2) [AHrecordsare] A record is public unless otherwise expressly provided by statute.
205 (3) Thefollowing records are not public:

206 (a) [recordsthat-are] arecord that is private, controlled, or protected under Sections
207  63-2-302, 63-2-302.5, 63-2-303, and 63-2-304; and

208 (b) [reeerds] arecord to which accessis restricted pursuant to court rule, another state

209 dsatute, federal statute, or federal regulation, including records for which accessis governed or
210 restricted as a condition of participation in a state or federal program or for receiving state or
211  federal funds.
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(4) Only [thesereeords] arecord specified in Section 63-2-302, 63-2-302.5, 63-2-303,
or 63-2-304 may be classified private, controlled, or protected.

(5) (& A governmental entity may not disclose arecord that is private, controlled, or
protected to any person except as provided in Subsection (5)(b), Section 63-2-202, 63-2-206, or
63-2-302.5.

(b) A governmental entity may disclose [reeords] arecord that [are] is private under
Subsection 63-2-302(2) or protected under Section 63-2-304 to persons other than those
specified in Section 63-2-202 or 63-2-206 if the head of a governmental entity, or a designee,
determines that;

(i) thereisno interest in restricting access to the record[;-otthat];_or

(ii) theinterests favoring access outweighs the interest favoring restriction of access.

(6) (&) Thedisclosure of [reeerds] arecord to which access is governed or limited
pursuant to court rule, another state statute, federal statute, or federal regulation, including
[records] arecord for which accessis governed or limited as a condition of participationin a
state or federal program or for receiving state or federal funds, is governed by the specific
provisions of that statute, rule, or regulation.

(b) This chapter applies to records described in Subsection (6)(a) insofar as this chapter
is not inconsistent with the statute, rule, or regulation.

(7) A governmental entity shall provide a person with a certified copy of arecord if:

(a) the person requesting the record has aright to inspect it;

(b) the person identifies the record with reasonable specificity; and

(c) the person paysthe lawful fees.

(8) (&) A governmental entity is not required to create arecord in response to a request.

(b) Upon request, a governmental entity shall provide arecord in a particular format if:

(i) the governmental entity is able to do so without unreasonably interfering with the
governmental entity's duties and responsibilities; and

(if) the requester agrees to pay the governmental entity for its costsincurred in
providing the record in the requested format in accordance with Section 63-2-203.

(c) Nothing in this section requires a governmental entity to fulfill a person’s records
request if the request unreasonably duplicates prior records requests from that person.

(9) (8) S=» [The] A =S governmenta entity may allow aperson requesting $=» mor e than 50
pages of =8 recordsto copy the

-8-  Senate 2nd Reading Amendments 1-31-2005 rdenw
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recordsif:

—i1)] (i) =S the records are contained in files that do not contain records that are exempt from
disclosure, or the records may be segregated to remove private, protected, or controlled

information from disclosure; and
S=» [¢B)] (ii) =S the governmental entity S=» [supervisesthecopyineproeess] provides
reasonable safeguar ds =S to protect the public from

the potential for loss of a public record.

(b) When the requirements of Subsection (9)(a) are met, the governmental entity may:

[€a] (1) provide the requester with the facilities for copying the requested records and
require that the requester make the copies [himset]; or

[{by] (ii) alow the requester to provide [his] the requester's own copying facilities and
personnel to make the copies at the governmental entity's offices and waive the fees for
copying the records.

(10) (& A governmental entity that owns an intellectual property right and that offers
the intellectual property right for sale or license may control by ordinance or policy the
duplication and distribution of the material based on terms the governmental entity considers to
be in the public interest.

(b) Nothing in this chapter shall be construed to limit or impair the rights or protections
granted to the governmental entity under federal copyright or patent law as aresult of its
ownership of the intellectual property right.

(11) A governmental entity may not use the physical form, electronic or otherwise, in
which arecord is stored to deny, or unreasonably hinder the rights of [persons| a person to
inspect and receive [eoptes] acopy of arecord under this chapter.

(12) A governmental entity may provide access to an electronic copy of arecordin lieu

of providing accessto its paper equivalent.
Section 3. Section 63-2-203 is amended to read:
63-2-203. Fees.
(1) A governmental entity may charge areasonable feeto cover the governmental

entity's actual cost of duplicating arecord. Thisfee shall be approved by the governmental
entity's executive officer.

-9-  Senate 2nd Reading Amendments 1-31-2005 rdenw
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(2) (&) When agovernmental entity compiles arecord in aform other than that
normally maintained by the governmental entity, the actual costs under this section may include
the following:

[€a] (i) the cost of staff time for summarizing, compiling, or tailoring the record either
into an organization or media to meet the person's request;

[{b] (ii) the cost of staff time for search, retrieval, and other direct administrative costs
for complying with a request—Fhe-hotrty-charge-may not-exceed-the-satary-of the towest paie

[fe)] (iii) inthe case of feesfor arecord that is the result of computer output other than
word processing, the actual incremental cost of providing the electronic services and products
together with a reasonable portion of the costs associated with formatting or interfacing the
information for particular users, and the administrative costs as set forth in Subsections
(2)(a)(1) and [By] (ii).

(b) An hourly charge under Subsection (2)(a) may not exceed the salary of the lowest

paid employee who. in the discretion of the custodian of records, has the necessary skill and

training to perform the request.
(c) Notwithstanding Subsections (2)(a) and (b), no charge may be made for the first
guarter hour of staff time.
(3) (&) Feesshall be established as [feHows:] provided in this Subsection (3).
[(a)—Governmental-entities]
(b) A governmental entity with fees established by the Legislature;
(i) shall establish the fees defined in Subsection (2), or other actual costs associated

with this section through the budget process-—Gevernmental-entities with-fees-estabhished by

thetegtstatdre] ; and
(ii) may use the procedures of Section 63-38-3.2 to set fees until the Legislature
establishes fees through the budget process. [A-fee-setby-agovernmental-entity

[tb}] (c) Political subdivisions shall establish fees by ordinance or written formal policy
adopted by the governing body.

-10-
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305 [€e}] (d) Thejudiciary shall establish fees by rules of the judicial council.

306 (4) A governmental entity may fulfill arecord request without charge and is

307  encouraged to do so when it determines that:

308 (a) releasing the record primarily benefits the public rather than a person;

309 (b) theindividual requesting the record is the subject of the record, or an individual
310  specified in Subsection 63-2-202(1) or (2); or

311 (c) therequester'slega rights are directly implicated by the information in the record,
312  and the requester isimpecunious.

313 (5) A governmental entity may not charge afeefor:

314 (a) reviewing arecord to determine whether it is subject to disclosure, except as
315 permitted by Subsection (2)[tby] (a)(ii); or

316 (b) inspecting arecord.

317 (6) (& A person who believesthat there has been an unreasonable denia of afee

318  waiver under Subsection (4) may appeal the denial in the same manner as a person appeals
319  when inspection of apublic record is denied under Section 63-2-205.

320 (b) The adjudicative body hearing the appeal has the same authority when afee waiver
321  orreduction isdenied asit has when the inspection of a public record is denied.

322 (7) (@) All feesreceived under this section by a governmental entity subject to

323  Subsection (3)[fa}](b) shall be retained by the governmental entity as a dedicated credit.

324 (b) Those funds shall be used to recover the actual cost and expenses incurred by the
325 governmental entity in providing the requested record or record series.

326 (8) (&) A governmental entity may require payment of past fees and future estimated
327 feesbefore beginning to process arequest if:

328 (i) feesare expected to exceed $50[5]; or [if]

329 (i1) therequester has not paid fees from previous requests.

330 (b) Any prepaid amount in excess of fees due shall be returned to the requester.

331 (9) Thissection does not alter, repeal, or reduce fees established by other statutes or
332 legidative acts.

333 (10) (8 Notwithstanding Subsection (3)[{b}](c), fees for voter registration records shall
334  beset asprovided in this Subsection (10).

335 (b) The lieutenant governor shall:

-11-
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(i) after consultation with county clerks, establish uniform fees for voter registration
and voter history records that meet the requirements of this section; and

(if) obtain legislative approval of those fees by following the procedures and
requirements of Section 63-38-3.2.

Section 4. Section 63-2-204 is amended to read:

63-2-204. Requests-- Timelimit for response and extraordinary circumstances.

(1) A person making arequest for arecord shall furnish the governmental entity with a
written request containing [his]:

(a) the person's name, mailing address, and daytime telephone number, if available];]:

and

(b) adescription of the [reeerds] record requested that identifies the record with
reasonabl e specificity.

(2) A governmental entity may make rulesin accordance with Title 63, Chapter 463,
Utah Administrative Rulemaking Act, specifying where and to whom requests for access shall
be directed.

(3) (&) Assoon as reasonably possible, but no later than ten business days after
receiving awritten request, or five business days after receiving awritten request if the
requester demonstrates that expedited response to the record request benefits the public rather
than the person, the governmental entity shall respond to the request by:

(i) approving the request and providing the record,;

(ii) denying the request;

(ii1) notifying the requester that it does not maintain the record and providing, if
known, the name and address of the governmental entity that does maintain the record; or

(iv) notifying the requester that because of one of the extraordinary circumstances
listed in Subsection (4), it cannot immediately approve or deny the request.

(b) The notice described in Subsection (3)(a)(iv) shall:

(i) describe the circumstances relied upon; and

(ii) specify the date when the records will be available.

[tb}] (c) Any person who requests arecord to obtain information for a story or report
for publication or broadcast to the general public is presumed to be acting to benefit the public
rather than a person.

-12 -
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(4) Thefollowing circumstances constitute "extraordinary circumstances' that allow a
governmental entity to delay approval or denial by an additional period of time as specified in
Subsection [63-2-264](5) if the governmental entity determines that due to the extraordinary
circumstances it cannot respond within the time limits provided in Subsection (3):

(@) another governmental entity is using the record, in which case the originating
governmental entity shall promptly request that the governmental entity currently in possession
return the record,;

(b) another governmental entity is using the record as part of an audit, and returning the
record before the completion of the audit would impair the conduct of the audit;

(©) (i) therequest isfor a S=» [f] voluminous quantity of records; [}] or a =S record

series containing a

substantial humber of records;
S=» [tii :
—i)] (i) €=S the requester seeks a substantial number of records or records series in requests
filed within S=» [ten] five =S working days of each other;
(d) the governmental entity is currently processing alarge number of records requests;

(e) therequest requires the governmental entity to review alarge number of recordsto
locate the records requested,;

(f) the decision to release arecord involves legal issues that require the governmental
entity to seek legal counsel for the analysis of statutes, rules, ordinances, regulations, or case
law;

(g) segregating information that the requester is entitled to inspect from information
that the requester is not entitled to inspect requires extensive editing; or

(h) segregating information that the requester is entitled to inspect from information
that the requester is not entitled to inspect requires computer programming.

(5) If one of the extraordinary circumstances listed in Subsection (4) precludes
approval or denial within the time specified in Subsection (3), the following time limits apply
to the extraordinary circumstances:

() for claimsunder Subsection (4)(a), the governmental entity currently in possession
of the record shall return the record to the originating entity within five business days of the
request for the return unless returning the record would impair the holder's work;

(b) for claims under Subsection (4)(b), the originating governmental entity shall notify

-13-  Senate 2nd Reading Amendments 1-31-2005 rdenw
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the requester when the record is available for inspection and copying;
(c) for clamsunder Subsections (4)(c), (d), and (€), the governmental entity shall:
(i) disclosetherecords that it has located which the requester is entitled to inspect;
(ii) provide the requester with an estimate of the amount of time it will take to finish
the work required to respond to the request; [and]
(iii) complete the work and disclose those records that the requester is entitled to
inspect as soon as reasonably possible; and
(iv) for any person that does not establish aright to an expedited response as

authorized by Subsection (3)(a), agovernmental entity may choose to:

(A) require the person to provide for copying of the records as provided in Subsection
63-2-201(9); or
(B) treat areguest for multiple records as separate record requests, and respond

sequentially to each request;

(d) for claims under Subsection (4)(f), the governmental entity shall either approve or
deny the request within five business days after the response time specified for the original
request has expired;

(e) for claimsunder Subsection (4)(g), the governmental entity shall fulfill the request
within 15 business days from the date of the original request; or

(f) for claimsunder Subsection (4)(h), the governmental entity shall completeits
programming and disclose the requested records as soon as reasonably possible.

(6) (@) If arequest for accessis submitted to an office of agovernmental entity other
than that specified by rule in accordance with Subsection (2), the office shall promptly forward
the request to the appropriate office.

(b) If the request is forwarded promptly, the time limit for response begins when the
record is received by the office specified by rule.

(7) If the governmental entity failsto provide the requested records or issue adenial
within the specified time period, that failure is considered the equivalent of a determination
denying access to the [reeerds] record.

Section 5. Section 63-2-403 is amended to read:

63-2-403. Appealsto therecordscommittee.

(1) A petitioner, including an aggrieved person who did not participate in the appeal to

-14 -



01-19-05 4:30 PM 1st Sub. (Green) S.B. 44

429 the governmental entity's chief administrative officer, may appeal to the records committee by
430 filing anotice of appeal with the executive secretary no later than:

431 (a) 30 days after the chief administrative officer of the governmental entity has granted
432  or denied the [records] record request in whole or in part, including a denial under Subsection
433 63-2-204(7);

434 (b) 45 days after the original request for [records] arecord if:

435 (i) the circumstances described in Subsection 63-2-401(1)(b) occur; and

436 (ii) the chief administrative officer failed to make a determination under Section
437  63-2-401.

438 (2) The notice of appeal shal contain the following information:

439 (@) the petitioner's name, mailing address, and daytime tel ephone number;

440 (b) acopy of any denial of the [reeerds] record request; and

441 (c) therelief sought.

442 (3) The petitioner may file a short statement of facts, reasons, and legal authority in

443  support of the appeal.

444 (4) (a) Except as provided in Subsection (4)(b), no later than three business days after
445  receiving anotice of appeal, the executive secretary of the records committee shall:

446 (i) schedule ahearing for the records committee to discuss the appeal at the next

447  regularly scheduled committee meeting falling at least 14 days after the date the notice of

448  appea isfiled but no longer than 45 days after the date the notice of appeal was filed provided,
449  however, the records committee may schedule an expedited hearing upon application of the
450 petitioner and good cause shown;

451 (if) send acopy of the notice of hearing to the petitioner; and

452 (iii) send a copy of the notice of appeal, supporting statement, and a notice of hearing
453 to:

454 (A) each member of the records committee;

455 (B) therecords officer and the chief administrative officer of the governmenta entity
456  from which the appeal originated;

457 (C) any person who made a business confidentiality claim under Section 63-2-308 for a
458  record that is the subject of the appeal; and

459 (D) all personswho participated in the proceedings before the governmental entity's
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460  chief administrative officer.

461 (b) (i) The executive secretary of the records committee may decline to schedule a
462  hearing if the record series that is the subject of the appeal has been found by the committeein
463  aprevious hearing involving the same government entity to be appropriately classified as

464  private, controlled, or protected.

465 (ii) (A) If the executive secretary of the records committee declinesto schedule a

466 hearing, the executive secretary of the records committee shall send a notice to the petitioner
467  indicating that the request for hearing has been denied and the reason for the denial.

468 (B) The committee shall make rules to implement this section as provided by Title 63,
469  Chapter 46a, Utah Administrative Rulemaking Act.
470 (5) (& A written statement of facts, reasons, and legal authority in support of the

471  governmental entity's position must be submitted to the executive secretary of the records

472  committee not later than five business days before the hearing.

473 (b) The governmental entity shall send a copy of the written statement to the petitioner
474 by first class mail, postage prepaid. The executive secretary shall forward a copy of the written
475  statement to each member of the records committee.

476 (6) (&) No later than ten business days after the notice of appeal is sent by the executive
477  secretary, aperson whose legal interests may be substantially affected by the proceeding may
478 filearequest for intervention before the records committee.

479 (b) Any written statement of facts, reasons, and legal authority in support of the

480 intervener's position shall be filed with the request for intervention.

481 (c) The person seeking intervention shall provide copies of the statement to all parties
482  to the proceedings before the records committee.

483 (7) Therecords committee shall hold a hearing within the period of time described in
484  Subsection (4).

485 (8) At the hearing, the records committee shall allow the parties to testify, present

486  evidence, and comment on theissues. The records committee may allow other interested

487  personsto comment on the issues.

488 (9) (8 The records committee may review the disputed S=» [f] records [frecord] =S .
488a However, if

489  the committee is weighing the various interests under Subsection (11), the committee must

490 review the disputed S=» [f] records [}+ecord] ¢=S. Thereview shall bein camera.
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491 (b) Members of the records committee may not disclose any information or record

492  reviewed by the committee in camera unless the disclosure is otherwise authorized by this

493  chapter.

494 (10) (&) Discovery is prohibited, but the records committee may issue subpoenas or
495  other ordersto compel production of necessary evidence.

496 (b) When the subject of a records committee subpoena disobeys or failsto comply with
497  the subpoena, the records committee may file amotion for an order to compel obedience to the
498  subpoenawith the district court.

499 (c) Therecords committee's review shall be de novo.

500 (11) (& No later than three business days after the hearing, the records committee shall
501 issue asigned order either granting the petition in whole or in part or upholding the

502  determination of the governmental entity in whole or in part.

503 (b) The records committee may, upon consideration and weighing of the various

504 interests and public policies pertinent to the classification and disclosure or nondisclosure,

505 order the disclosure of information properly classified as private, controlled, or protected if the
506 publicinterest favoring access outweighs the interest favoring restriction of access.

507 (c) In making a determination under Subsection (11)(b), the records committee shall
508 consider and, where appropriate, limit the requester's use and further disclosure of the record in
509 order to protect privacy interests in the case of a private or controlled [+eeotds] record, business
510 confidentiality interests in the case of [reeords] arecord protected under Subsections

511  63-2-304(1) and (2), and privacy interests or the public interest in the case of other protected
512  records.

513 (12) The order of the records committee shall include:

514 (a) astatement of reasons for the decision, including citations to this chapter, court rule

515 or order, another state statute, federal statute, or federal regulation that governs disclosure of
516 therecord, provided that the citations do not disclose private, controlled, or protected

517 information;

518 (b) adescription of the record or portions of the record to which access was ordered or
519 denied, provided that the description does not disclose private, controlled, or protected

520 information or information exempt from disclosure under Subsection 63-2-201(3)(b);

521 (c) astatement that any party to the proceeding before the records committee may
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appeal the records committee's decision to district court; and

(d) abrief summary of the appeal s process, the time limits for filing an appeal, and a
notice that in order to protect its rights on appeal, the party may wish to seek advice from an
attorney.

(13) If the records committee fails to issue a decision within 35 days of the filing of the
notice of appeal, that failure shall be considered the equivalent of an order denying the appeal.
The petitioner shall notify the records committee in writing if [ke] the petitioner considers the
appeal denied.

(14) (a) [Eech-governmententity] Unless a notice of intent to appeal isfiled under
Subsection (14)(b), each party to the proceeding shall comply with the order of the records
committee [and+records-are-orderedto-beproducedfHe—(1].

(b) If aparty disagrees with the order of the records committee, that party may filea

notice of intent to appeal the order of the records committee.

(c) If the records committee orders the government entity to produce arecord and no

appeal isfiled, or if, as aresult of the appeal, the government entity is required to produce a

record, the government entity shall:

(i) produce the record; and

(ii) fileanotice of compliance with the records committee [tpoerproduction-of-the
records;of|.

(6 oo %
[tBy] (d) (i) If the government entity that is ordered to produce arecord faillsto filea

notice of compliance or a notice of intent to appeal, the records committee may do either or
both of the following:

(A) impose acivil penalty of up to $500 for each day of continuing noncompliance; or

(B) send written notice of the government entity’ s noncompliance to:

(1) the governor for executive branch entitieg;to];

(1) the Legidative Management Committee for legidlative branch entitied[;]; and [t6]

(1) the Judicial Council for judicia branch agencies entities.

(i1) Inimposing acivil penalty, the records committee shall consider the gravity and
circumstances of the violation, including whether the failure to comply was due to neglect or
was willful or intentional.
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553 Section 6. Section 63-2-903 is amended to read:

554 63-2-903. Duties of governmental entities.

555 The chief administrative officer of each governmental entity shall:

556 (1) establish and maintain an active, continuing program for the economical and

557  efficient management of the governmental entity's records as provided by this chapter;

558 (2) appoint one or more records officers who will be trained to work with the state
559 archivesin the care, maintenance, scheduling, disposal, classification, designation, access, and
560 preservation of records;

561 (3) make and maintain adequate and proper documentation of the organization,

562  functions, policies, decisions, procedures, and essential transactions of the governmental entity
563  designed to furnish information to protect the legal and financial rights of persons directly

564  affected by the entity's activities;

565 (4) submit to the state archivist proposed schedules of records for final approval by the
566  records committee;

567 (5) cooperate with the state archivist in conducting surveys made by the state archivist;
568 (6) comply with rulesissued by the Department of Administrative Services as provided
569 by Section 63-2-904;

570 (7) report to the state archives the designation of record series that it maintains;

571 (8) report to the state archives the classification of each record seriesthat is classified;
572 and

573 (9) establish and report to the state archives retention schedules for objects that the

574  governmenta entity determines are not [recerds] defined asa S=» [ptbtie] ¢=S record under
574a  [Subsection]
575  Section 63-2-103[(18)], but that have historical or evidentiary value.
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