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Sponsor: Gregory S. Bell

LONGTITLE
General Description:

This bill amends the child protection and custody provisions of the Child and Family
Services chapter of the Human Services Code and the Juvenile Courts chapter of the
Judicial Code.
Highlighted Provisions:

Thishbill:

» definesterms, including the terms "immediate danger” and "imminent threat";

» describes the circumstances and procedures under which a minor may be taken into
custody;

» providesthat a minor may not be taken into temporary custody without a court order
or awarrant unless the minor isin immediate danger;

» providesthat awarrant to take a minor into protective custody may be issued
without providing the parent or guardian with notice and an opportunity to be heard,
if thereis probable cause to establish that there is an imminent threat to the minor;

» specifieswhen a shelter hearing is required;

» establishes the circumstances and procedures under which a court may hold an
expedited hearing to determine whether a minor should be placed in temporary
custody;

» providesthat an expedited hearing to determine whether a minor should be placed
in temporary custody constitutes a shelter hearing;

» consolidates existing code provisions;
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» providesthat an endorsement by a court on a summons directing that a minor be
taken into custody is subject to the same restrictions that are placed upon a court for
the issuance of awarrant to take a minor into custody; and

» makestechnical changes.

Monies Appropriated in thisBill:

None
Other Special Clauses:

None
Utah Code Sections Affected:

AMENDS:

62A-4a-202.1, as last amended by Chapter 180, Laws of Utah 2004

62A-4a-202.8, as enacted by Chapter 326, Laws of Utah 2003

78-3a-106, as last amended by Chapter 267, Laws of Utah 2003

78-3a-110, as enacted by Chapter 365, Laws of Utah 1997

78-3a-113, as last amended by Chapters 102 and 267, Laws of Utah 2004

78-3a-301, as last amended by Chapter 356, Laws of Utah 2004

78-3a-305, as last amended by Chapters 68 and 326, Laws of Utah 2003

78-3a-306, as last amended by Chapters 131 and 267, Laws of Utah 2003

78-3a-308, as last amended by Chapter 326, Laws of Utah 2003
ENACTS:

78-3a-106.5, Utah Code Annotated 1953

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 62A-4a-202.1 is amended to read:

62A-4a-202.1. Entering home of a minor -- Taking a minor into protective
custody -- Casewor ker accompanied by peace officer -- Preventive services -- Shelter care

or emergency kinship.
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[(H—the-consent-of-the-minor'sparent-or-guarcian:—of|
(6 er Lo . or]
[(b)y—there-existexigenteteumstances:|

(1) A parent or guardian may not be deprived of the custody of the parent's or

guardian's minor, except as provided in Subsection 78-3a-106 (3), (4), or (8) or Section

7/8-3a-301.

(2) A child welfare worker within the division may take action under [Subseetion{1)]
Subsection 78-3a-106(3) or (4):
() when accompanied by a peace officer[;]; or

(b) without a peace officer when a peace officer is not reasonably available.

(3) (@) If possible, consistent with the minor's safety and welfare, before taking a minor
into protective custody, the child welfare worker shall [atso] determine whether there are
services reasonably available to the child welfare worker which, if provided to the minor's
parent, or guardian, or to the minor, would eliminate the need to remove the minor from the
custody of the minor's parent or guardian.

(b) If [these] the services described in Subsection (3)(a) are reasonably available,
[they] the services shall be utilized.

(c) In determining whether the services described in Subsection (3)(a) are reasonably

available, and in making reasonable efforts to provide those services, the minor's health, safety,
and welfare shall be the child welfare worker's paramount concern.

(4) (& A minor removed or taken into custody under this section may not be placed or
kept in a secure detention facility pending court proceedings unless the minor is detainable
based on guidelines promulgated by the Division of Juvenile Justice Services.

(b) A minor removed from the custody of the minor's parent or guardian but who does
not require physical restriction shall be given temporary carein:

(i) ashelter facility; or

(if) an emergency kinship placement in accordance with Section 62A-4a-209.

Section 2. Section 62A-4a-202.8 is amended to read:

62A-4a-202.8. Meeting within 24 hours.

(1) If thedivision files a petition under [Subsection] Section 78-3a-305[(H-ot(2)] but
does not take the child into protective custody, the division shall convene a child protection
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team meeting within 24 hours of the filing, excluding weekends and holidays, to review:;

(a) the circumstances regarding the filing of the petition; and

(b) to develop asafety plan to protect the child from further abuse or neglect.

(2) Theteam shall include as many persons under Subsection 62A-4a-202.3(6)(b) as
appropriate.

(3) At its meeting the team shall review the complete child protective services and
foster care history of the child and the child's parents and siblings.

Section 3. Section 78-3a-106 is amended to read:

78-3a-106. Search warrants and subpoenas -- Authority to issue.

(1) For purposes of this section:

() "Custody" means custody, care, and control.

(b) "Immediate danger" means:
(i) thereisathreat of harm to aminor's health or safety;
(ii) thereis aneed to take custody of the minor to avoid the harm; and

(iii) thereis not sufficient time to obtain awarrant before the harm occurs.

(c) "Imminent threat" means:
(i) thereisathreat of harm to aminor's health or safety;
(ii) thereis aneed to take custody of the minor to avoid the harm;

(iii) thereis sufficient time to obtain awarrant before the harm occurs; and

(iv) under the circumstances, it is necessary to place the minor in protective custody

without first giving the minor's parent or guardian notice and an opportunity to be heard

regarding whether the minor should be removed from the custody of the parent or quardian.

(d) "Officer" means a:

(i) child welfare worker:

(i) peace officer; or
(iii) state officer.
[€1)] (2) The court has authority to issue search warrants, subpoenas, or investigative

subpoenasin;
(a) (i) acriminal [eases;] case;
(ii) adelinquency[;-and] proceeding; and
(iii) an abuse, neglect, and dependency [proeeedings] proceeding; and
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121 (b) for the same purposes, in the same manner, and pursuant to the same procedures set
122  forth in the code of criminal procedure for the issuance of [search-warrants,-sabpeenas,of

123  investgative-subpoenas| a search warrant or a subpoenain other trial courtsin the state.

124 . - . : :
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137 (3) A parent or guardian may not be deprived of the custody of the parent's or

138 gquardian's minor:

139 (a) except upon court order, after a hearing is held where the parent or guardian has

140 notice and an opportunity to be heard regarding whether the minor should be removed from the

141  custody of the parent or guardian;

142 (b) unless removal of the minor from the parent's or guardian's custody is permitted by
143  Subsection (4); or

144 (c) unless taking the minor into custody is otherwise expressly permitted by law.

145 (4) (a) Unless one of the conditions described in Subsection (3) or (4)(b) exist, an

146  officer may not:

147 (i) enter the home of a minor who is not under the jurisdiction of the court;

148 (ii) remove aminor from the minor's home or school; or

149 (iii) take aminor into protective custody.

150 (b) An officer may take an action described in Subsection (4)(a) if:

151 (i) the officer obtains consent from the minor's parent or guardian;
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(ii) the officer obtains awarrant;

(iii) the minor isin immediate danger; or

(iv) the officer is expressly permitted by law to act in amanner described in Subsection

(4)(a).
(5) If aminor istaken into protective custody under Subsections (4)(b)(i) through (iii),

ashelter hearing shall be held pursuant to Section 78-3a-306.
(6) (a) The court may issue awarrant authorizing an officer to search for aminor and

take the minor into protective custody if there is probable cause to believe that thereis an

imminent threat to the minor.

(b) The court's decision on whether to issue a warrant under this Subsection (6) may be

made on the basis of:
(i) (A) averified petition;
(B) recorded sworn testimony; or

(C) asworn affidavit; and

(i) if required by the judge, the examination of other witnesses.

[te)] (7) (@) Pursuant to Section 77-23-210, a peace officer making the search described
in Subsection (6)(b)(i) may enter a house or premises by force, if necessary, in order to remove
the [ehttd] minor.

[€eh] (b) The person executing the warrant described in Subsection (6)(b)(i) or (ii) shall
[then] take the [ehitd] minor to the place of shelter designated by:

(i) the court[-]; or

(ii) the Division of Child and Family Services.

(8) (&) A court may hold an expedited hearing to determine whether a minor should be

placed in temporary custody if:

(i) _aperson files a petition under Section 78-3a-305;
(ii) amotion for the expedited hearing described in this Subsection (8)(a) entitled
"Motion for Expedited Placement in Temporary Custody" is filed; and

(iii) subject to Subsections (8)(c) and (9), notice of the hearing described in this

Subsection (8)(a) is personally served on a parent or guardian of the minor.
(b) The hearing described in Subsection (8)(a):
(i) _shall be held within 72 hours, excluding weekends and holidays, of the filing of the
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motion described in Subsection (8)(a)(ii); and
(ii) shall be considered a shelter hearing under Section 78-3a-306 and Utah Rules of
Juvenile Procedure, Rule 13.

(c) The hearing and notice described in Subsection (8)(a) are subject to:

(i) Section 78-3a-306;

(i) Section 78-3a-307; and

(iii) the Utah Rules of Juvenile Procedure.

(d) After the hearing described in this Subsection (8), a court may order a minor placed

in protective custody pursuant to Section 78-3a-301.
[€3)] (9) The parent or guardian to be notified under Subsection (8)(a)(iii) must be the
minor's primary caregiver, or the person who has custody of the minor, when the order is

sought.
Section 4. Section 78-3a-106.5 is enacted to read:
78-3a-106.5. Expedited filing of petition -- Expedited hearings.
(1) For purposes of this section, "petition" means a petition to commence proceedings

in the juvenile court aleging that aminor is:

(a) _abused:;
(b) neglected: or

(c) dependent.
(2) If apetition is requested by the division, the attorney general shall file the petition

within 72 hours of the completion of the division's investigation and request, excluding

weekends and holidays, if:

(a)_the minor who is the subject of the requested petition is not removed from the

minor's home by the division; and

(b) without an expedited hearing and services ordered under the protective supervision

of the court, the minor will likely be taken into protective custody.

(3) The court shall give scheduling priority to the pretrial and adjudication hearings on
apetition if:
(a) the minor who is the subject of the petition isnot in:

(i) protective custody; or

(ii) temporary custody; and
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(b) thedivision indicates in the petition that, without expedited hearings and services

ordered under the protective supervision of the court, the minor will likely be taken into

protective custody.
Section 5. Section 78-3a-110 is amended to read:
78-3a-110. Summons -- Service and process -- | ssuance and contents -- Notice to

absent parent or guardian -- Emergency medical or surgical treatment -- Compulsory
process for attendance of witnesses when authorized.

(1) (@) After apetitionisfiled, the court shall promptly issue a summons, unless the
judge directs that a further investigation is needed. [No]

(b) A summonsis not required as to any person who appears voluntarily or who filesa
written waiver of service with the clerk of the court at or prior to the hearing.

(2) The summons described in this section shall contain:

(@) the name of the court;

(b) thetitle of the proceedings,; and

(c) except for apublished summons, a brief statement of the substance of the
allegations in the petition.

(3) A published summons shall state that:

(a) [that] a proceeding concerning the minor is pending in the court; and

(b) an adjudication will be made.

(4) (&) The summons described in this section shall require the person or persons who

have physical custody of the minor to:

(i) appear personally; and

(ii) bring the minor before the court at atime and place stated.

(b) If the person or persons summoned are not the parent, parents, or guardian of the
minor, the summons shall also be issued to the parent, parents, or guardian, as the case may be,
notifying them of the pendency of the case and of the time and place set for the hearing.

(5) [Summens] A summons may be issued requiring the appearance of any other
person whose presence the court finds necessary.

(6) [H] (a) Subject to Subsection (6)(b), if it appears to the court that the welfare of the
minor or of the public requires that the minor be taken into custody, the court may by

endorsement upon the summons direct that the person serving the summons take the minor into
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custody at once.
(b) The endorsement described in Subsection (6)(a) is subject to the same restrictions

as awarrant under Section 78-3a-106.

(7) Upon the sworn testimony of one or more reputable physicians, the court may order
emergency medical or surgical treatment that isimmediately necessary for a minor concerning
whom a petition [kasbeen] is filed pending the service of a summons upon [hts] the minor's
parents, guardian, or custodian.

(8) (@) A parent or guardian is entitled to the issuance of compulsory process for the
attendance of witnesses on [kis] the parent's or guardian's own behalf or on behalf of the minor.

(b) A guardian ad litem or a probation officer is entitled to compul sory process for the
attendance of witnesses on behalf of the minor.

(9) Service of summons and process and proof of service shall be made in the manner
provided in the Utah Rules of Civil Procedure.

(10) Service of summons or process shall be made:

(a) by the sheriff of the county where the service is to be made|;-orby-htsdeputy:btit] ;

(b) by the deputy of the sheriff described in Subsection (10)(a); or

(€) upon request of the court [serviee-shat-bemade], by any [ether]:

(i) peace officer[;orby-anether] selected by the court; or

(i1) suitable person selected by the court.

(11) Service of summonsin the state shall be made personally, by delivering a copy to

the person summoned; provided, however, that parents of a minor living together at their usual
place of abode may both be served by personal delivery to either parent of copies of the
summons, one copy for each parent.

(12) (@) If the judge makes awritten finding that [he-has] thereis reason to believe that
personal service of the summons will be unsuccessful, or will not accomplish notification
within a reasonable time after issuance of the summons, [he] the judge may order service by
registered mail, with areturn receipt to be signed by the addressee only, to be addressed to the
last-known address of the person to be served in the state.

(b) Service of a summons shall be complete upon return to the court of the signed
receipt.

(13) (a) If [theparents;] aminor's parent[;] or guardian who is required to be
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summoned under Subsection (4) cannot be found within the state, the fact of [thett] the minor's
presence within the state shall confer jurisdiction on the court in [proceedingstatninorscases|
a proceeding in a minor's case under this chapter as to any absent parent or guardian, provided
that due notice [hasbeen] is given [trthefoHowing-manner]:

[€a)y—t] (i) if the address of the parent or guardian is known, [guenotieetsgivenby
sending-him] by:

(A) subject to Subsection (13)(b)(i), sending the parent or guardian a copy of the

summons by registered mail with areturn receipt to be signed by the addressee only[;-erby];_or
(B) persona service outside the state, as provided in the Utah Rules of Civil
Procedure[ —Service by registered-mat-shat-be-comptete- tpon-return-to-the-cotrt o
feeetpt:]. or
[(by—H] (ii) subject to Subsection (13)(b)(ii). if the address or whereabouts of the parent
or guardian outside the state cannot after diligent inquiry be ascertained, [duetettcet+sgiven]
by publishing a summons in a newspaper having general circulation in the county in which the

pI’OC%dIngISpendlng[ AE-SHMONS Sam e PUOTSAEGONCE A WEE O oHr-SHeCesSHye

(b) (i) For purposes of Subsection (13)(a)(i)(A). service by registered mail shall be
compl ete upon return to the court of the signed receipt.

(i) (A) The summons described in Subsection (13)(a)(ii) shall be published once a
week for four successive weeks.

(B) Service of the summons described in Subsection (13)(a)(ii) shall be complete on
the day of the last publication.

[€e)] (iii) Service of the summons as provided in this Subsection (13) shall vest the
court with jurisdiction over the parent or guardian served in the same manner and to the same

extent asif the person served was served personally within the state.

(14) (@) Inthe case of servicein the state, service completed not less than 48 hours
before the time set in the summons for the appearance of the person served, shall be sufficient
to confer jurisdiction.

(b) Inthe case of service outside the state, service completed not less than five days
before the time set in the summons for appearance of the person served, shall be sufficient to
confer jurisdiction.

-10-
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(15) Computation of periods of time under this chapter shall be made in accordance
with the Utah Rules of Civil Procedure.

Section 6. Section 78-3a-113 is amended to read:

78-3a-113. Minor taken into custody by peace officer, private citizen, or
probation officer -- Grounds -- Notice requirements-- Release or detention -- Grounds
for peace officer to take adult into custody.

(1) A minor may be taken into custody by a peace officer without order of the court if:

(&) inthe presence of the officer the minor has violated a state law, federal law, local
law, or municipal ordinance;

(b) there are reasonable grounds to believe the minor [has] committed an act which if
committed by an adult would be afelony;

[ TP - DU [PPRIp Ja

(c) custody is permitted under Subsection 78-3a-106(4);
(d) the minor seriously endangers others, and immediate removal appears to be

necessary for [htsproteetionor] the protection of others;
[teh] (e) there are reasonable grounds to believe the minor has run away or escaped

from [his] the minor's parents, guardian, or custodian; or

[te)] (f) thereisreason to believe the minor is subject to the state's compul sory
education law and that the minor is absent from school without legitimate or valid excuse,
subject to Section 53A-11-105.

(2) (a) A private citizen or a probation officer may take a minor into custody if under
the circumstances [he] the citizen or probation officer could make a citizen's arrest if the minor

was an adult.
(b) [A] (i)_Subject to Subsection (2)(b)(ii), a probation officer may [atso] take a minor
into custody:

(A) for any reason that a peace officer is permitted to take a minor into custody under
Subsection (1); or

(B) if the minor [hasviotated] violates the conditions of probation[;+f].

(ii) A probation officer may not take a minor into protective custody under Subsection
(2)(b)(i) unless:

(A) theminor is under the continuing jurisdiction of the juvenile court; or [tA

-11-
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tuetrorsirrwhich]

(B) (I) an emergency situation exists; and

(1) apeace officer isnot immediately available.
(3) () [f] If an officer or other person takes a minor into temporary custody[;he]:
(i) the officer or person shall without unnecessary delay notify the parents, guardian, or

custodian[:] of the minor; and
(it) [Fhe] the minor shall [then] be released to the care of [kts] the minor's parent or
other responsible adult, unless [his] the minor's immediate welfare or the protection of the

community requires [kts] the minor's detention.

(b) If the minor is taken into custody or detention for aviolent felony, as defined in
Section 76-3-203.5, or an offensein violation of Title 76, Chapter 10, Part 5, Weapons, the
officer or other law enforcement agent taking the minor into custody shall, as soon as
practicable or as established under Subsection 53A-11-1001(2), notify the school
superintendent of the district in which the minor resides or attends school for the purposes of
the minor's supervision and student safety.

[5] (c) The notice described in Subsection (3)(b) shall:

(i) disclose only:

(A) the name of the minor;

(B) the offense for which the minor was taken into custody or detention; and

(C) if available, the name of the victim, if the victim:

(I) residesin the same school district as the minor; or

(I1) attends the same school as the minor([:];_and

(il) [Fheneoticeshalt] be classified as a protected record under Section 63-2-304.
[(H—AH-otherrecordsdisclosdres-are]

(d) Disclosure of arecord, other than the notice described in Subsections (3)(b) and (c),

isgoverned by:

(i) Title 63, Chapter 2, Government Records Access and Management Act; and

(ii) the Federal Family Educational Rights and Privacy Act.

[€e)] () Employees of agovernmental agency are immune from any criminal liability
for providing or failing to provide the information required by this section unless the person
acts or faillsto act dueto:

-12 -
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(i) malicefs]:

(ii) gross negligencel;]; or

(iii) deliberate indifference to the consequences.

[teh] (f) Before [the] aminor isreleased, the parent or other person to whom the minor
isreleased shall be required to sign awritten promise on forms supplied by the court to bring
the minor to the court at atime set or to be set by the court.

(4) (& A minor may not be held in temporary custody by law enforcement any longer
than is reasonably necessary:

(i) toobtain [hig]:

(A) the minor's namel;];

(B) the minor's agel;]:

(C) the minor's residence];]; and

(D) other necessary information; and

(ii) to contact [his] the minor's parents, guardian, or custodian.

(b) If the minor is not released under Subsection (3), [ke] the minor shall be takento a
place of detention or shelter without unnecessary delay.

(5) (& The person who takes aminor to a detention or shelter facility shall promptly
file with the detention or shelter facility awritten report on aform provided by the division
stating the:

(i) details of the presently alleged offense[;the];

(i) facts which bring the minor within the jurisdiction of the juvenile court[;]; and [the]

(iii) reason the minor was not released by law enforcement.

(b) (1) The designated youth corrections facility staff person shall:

(A) immediately review the form described in Subsection (5)(a); and

(B) determine, based on the guidelines for detention admissions established by the
Division of Juvenile Justice Services under Sections 62A-7-104 and 62A-7-205, whether to:

(1) admit the minor to secure detention[;];

(1) admit the minor to home detention(;];

(I place the minor in a placement other than detention[;of];

(IV) return the minor home upon written promise to bring the minor to the court at a
time set[;]; or

-13-
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(V) return the minor home without restriction.

(i) If the designated youth corrections facility staff person determines, pursuant to
Subsection (5)(b)(i)(B). to admit [the] a minor to home detention[;-that]:

(A) the designated youth corrections facility staff person shall notify the juvenile court
of [thet] the determination[—Fhe];_and

(B) the court shall order that notice of the home detention be provided to the
designated personsin the local law enforcement agency and the school or transferee schoal, if
applicable, [whieh] that the minor attends [of-the-home-detentton].

(iii) The designated persons may receive the information described in Subsection
(5)(b)(ii)(B) for purposes of the minor's supervision and student safety.

[(H5] (iv) Any employee of the local law enforcement agency and the school [whiteh]

that the minor attends who discloses the notification of home detention is not:

(A) civilly liable except when disclosure constitutes fraud or willful misconduct as
provided in Section 63-30d-202; and

(B) civilly or criminally liable except when disclosure constitutes a knowing violation
of Section 63-2-801.

(c) A minor may not be admitted to detention unless the minor:

(i) isdetainable based on the guidelines described in Subsection (5)(b)(i)(B); or [the
minerhasbeen)

(ii) isbrought to detention pursuant to ajudicia order or division warrant pursuant to
Subsection 62A-7-112(8).

(d) If aminor taken to detention does not qualify for admission under the guidelines
i tris ' | described in Subsection

(5)(b)(i)(B), detention staff shall arrange appropriate placement.

(e) If aminor istaken into custody and admitted to a secure detention or shelter
facility, facility staff shall:

(i) immediately notify the minor's parents, guardian, or custodian of the placement; and
[sheH]

(ii) promptly notify the court of the placement.

(f) If [the] aminor is admitted to a secure detention or shelter facility outside the
county of [kts] the minor's residence and it is determined in the hearing held under Subsection

-14 -
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78-3a-114(3) that detention shall continue, the judge or commissioner shall direct the sheriff of
the county of the minor's residence to transport the minor to a detention or shelter facility as
provided in this section.

(6) A person may be taken into custody by a peace officer without a court order if the
person isin apparent violation of a protective order or if there is reason to believe that a minor
is being abused by the person and any of the situations outlined in Section 77-7-2 exist.

Section 7. Section 78-3a-301 is amended to read:

78-3a-301. Court-ordered protective custody of a minor following petition filing
-- Grounds.

(1) After apetition [hasbeen] isfiled under Section 78-3a-106.5 or Subsection
78-3a-305[{1}](2), if the minor who is the subject of the petition is not in the protective custody
of the division, a court may order that the minor be removed from the minor's home or

otherwise taken into protective custody if the court finds, by a preponderance of the evidence,
that any one or more of the following circumstances exist:

(@) (i) thereisanimminent danger to the physical health or safety of the minor; and

(ii) the minor's physical health or safety may not be protected without removing the
minor from the custody of the minor's parent or guardian;

(b) () aparent or guardian engagesin or threatens the minor with unreasonable
conduct that causes the minor to suffer emotional damage; and

(ii) there are no reasonable means available by which the minor's emotional health may
be protected without removing the minor from the custody of the minor's parent or guardian;

(c) the minor or another minor residing in the same household has been physically or
sexually abused, or is considered to be at substantial risk of being physically or sexually
abused, by a:

(i) parent or guardian[;4al;

(i1) member of the parent's or guardian's household[;]; or [ether]

(iii) aperson known to the parent or guardian;

(d) the parent or guardian is unwilling to have physical custody of the minor;

(e) the minor has been abandoned or left without any provision for the minor's support;

(f) aparent or guardian who [Rasbeen] isincarcerated or institutionalized has not
arranged or cannot arrange for safe and appropriate care for the minor;
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(9) (i) arelative or other adult custodian with whom the minor [hasbeen] is left by the
parent or guardian is unwilling or unable to provide care or support for the minor[;];

(i) the whereabouts of the parent or guardian are unknown(]; and

(iii) reasonable effortsto locate the parent or guardian [have-been] are unsuccessful;

(h) the minor isin immediate need of medical care;

(i) (i) aparent'sor guardian's actions, omissions, or habitual action create an
environment that poses a threat to the minor's health or safety; or

(if) aparent'sor guardian's action in leaving a minor unattended would reasonably pose
athreat to the minor's health or safety;

(1) the minor or another minor residing in the same household has been neglected;

(k) aninfant has been abandoned, as defined in Section 78-3a-313.5;

() () the parent or guardian, or an adult residing in the same household as the parent or
guardian, [hasbeen] is charged or arrested pursuant to Title 58, Chapter 37d, Clandestine Drug
Lab Act[;]; and

(i1) any clandestine laboratory operation, as defined in Section 58-37d-3, was located in
the residence or on the property where the minor resided; or

(m) the minor's welfare is otherwise endangered.

(2) (&) For purposes of Subsection (1)(a), primafacie evidence that the minor

cannot safely remain in the custody of the minor's parent is established if [&]:
(i) the minor [has] was previously [been] adjudicated as abused, neglected, or
dependent[;]; and

(i) asubsequent incident of abuse, neglect, or dependency [hasoeeettred] occurs

involving the same substantiated abuser or under similar circumstance as the previous abuse[;

(b) For purposes of Subsection (1)(c):

(i) another minor residing in the same household may not be removed from the home
unless that minor is considered to be at substantial risk of being physically or sexually abused
as described in Subsection (1)(c) or Subsection (2)(b)(ii); and

(i) primafacie evidence that the minor is at substantial risk of being physically or
sexually abused is established if:
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(A) aparent or guardian [has] received actual notice that physical or sexual abuse by a
person known to the parent [kas] occurred(;]; and

(B) thereisevidence that the parent or guardian failed to protect the minor, after
[havingreeetved)] receiving the notice described in Subsection (2)(b)(ii)(A), by allowing the
minor to bein the phyS| cal presence of the all eged abuser[—Haat—f-aet—eeﬁshfutes—pmﬁaﬁere

(3) Inthe absence of one of the factors described in Subsection (1), a court may not
remove a minor from the parent's or guardian’s custody on the basis of

(@) educational neglect;

(b) mental illness or poverty of the parent or guardian; or

(c) disability of the parent or guardian, as defined in [Subseettor57-21-3(9)] Section

(4) A minor removed from the custody of the minor's parent or guardian under this
section may not be placed or kept in a secure detention facility pending further court
proceedings unless the minor is detainable based on guidelines promulgated by the Division of
Juvenile Justice Services.

(5) This section does not preclude removal of a minor from the minor's home without a

warrant or court order under Section 62A-4a-202.1.
Section 8. Section 78-3a-305 is amended to read:
78-3a-305. Petition filed -- Protective orders.
(1) [Any] For purposes of this section, "petition” is as defined in Section 78-3a-106.5.
(2) (a) Subject to Subsection (2)(b), any interested person may file a petition [to

(b) A person described in Subsection (2)(a) shall [first] make areferral with the
division before the person files a petition.

[(2fattheehtd] (3) If aminor who isthe subject of apetition [was] is removed

from [kis] the minor's home by the [Biviston-of-Chitd-and-Famity-Services that] division, the
petition shall befiled on or before the date of theinitial shelter hearing described in Section

78-3a-306.
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[€3)—The] (4) A petition shall be verified, and contain all of the following:
(&) the name, age, and address, if any, of the minor upon whose behalf the petition is

brought;

(b) the names and addresses, if known to the petitioner, of both parents and any
guardian of the minor;

(c) aconcise statement of facts, separately stated, to support the conclusion that the
minor upon whose behalf the petition is being brought is abused, neglected, or dependent; and

(d) astatement regarding whether the minor isin protective custody, and if so, the date
and precise time the minor was taken into protective custody.

Section 9. Section 78-3a-306 is amended to read:

78-3a-306. Shelter hearing.

(1) A shelter hearing shall be held within 72 hours excluding weekends and holidays
after any one or all of the following occur:

(a) removal of the [ehttd] minor from [kis] the minor's home by the [Bivisten-of-Chid
ancHamtty-Services] division;

(b) placement of the [eRttd] minor in the protective custody of the [Bivtsien-of-Chitd
ancHamtty-Services] division;

(c) aminor istaken into custody under Subsections 78-3a-106(4)(b)(i) through (iii);

(d) (i) amotion, as described in Subsection 78-3a-106(8)(a), for an expedited hearing is
filed; and

(i) noticeis served as described in Subsection 78-3a-106 (8)(a)(iii);

[€e)] (e) emergency kinship placement under Subsection 62A-4a-202.1(4); or

[teh] (f) asan aternative to removal of the [ehttd] minor, a parent [hasentered] entersa
domestic violence shelter at the request of the [Btvistern-ef-Chtd-anaHamity-Services)

division.
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(2) Upon the occurrence of any of the circumstances described in Subsections (1)(a)
through [h)teh](f), the division shall issue a notice that contains al of the following:

(@) the name and address of the person to whom the notice is directed;

(b) the date, time, and place of the shelter hearing;

(c) the name of the minor on whose behalf a petition is being brought;

(d) aconcise statement regarding:

(i) thereasonsfor removal or other action of the division under Subsection (1); and

(i) the alegations and code sections under which the proceeding [hasbeen] is
instituted;

(e) astatement that:

(i) the parent or guardian to whom notice is given, and the minor, are entitled to have
an attorney present at the shelter hearing[;-ane-that];_and

(ii) an attorney will be provided if the parent or guardian;

(A) isindigent [and];

(B) cannot afford an attorneyl[;]; and

(C) desiresto be represented by an attorney[;-ene-wit-beprovided]; and
(f) astatement that the parent or guardian isliablefor;

(i) the cost of support of the minor in the protective custody, temporary custody, and
custody of the division[;]; and

(ii) the cost for legal counsel appointed for the parent or guardian under Subsection
(2)(e), according to [his] the financial ability of the parent or guardian.

(3) [That] The notice described in Subsection (2) shall be personally served as soon as
possible, but no later than one business day after removal of a[ekHd] minor from [kis] the

minor's home, on:

(a) the appropriate guardian ad litem; and

(b) both parents and any guardian of the minor, unless [they] the parents or guardian
cannot be located.

(4) Thefollowing persons shall be present at the shelter hearing:

(a) the[ehtd] minor, unlessit would be detrimental for the [ehHd] minor;

(b) the[ehid's] minor's parents or guardian, unless [they] the parents or guardian:

(i) cannot be located[;]; or
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(ii) fail to appear in response to the notice;

(c) counsdl for the parents, if [ere-hasbeen] counsel is requested;

(d) the [ehHds] minor's guardian ad litem;

(e) the caseworker from the [Btvisten-of-Chitd-aneHamity-Serviees] division who [has
been] is assigned to the case; and

(f) the attorney from the attorney general's office who is representing the division.

(5) (&) At the shelter hearing, the court;

(i) shall provide an opportunity for the minor's parent or guardian, if present, and any
other person having relevant knowledge, to provide relevant testimony[—Fhe-cedrt];_and

(ii) may [atso] provide an opportunity for the minor to testify.

(b) The court:

(i) may consider all relevant evidence, in accordance with the Utah Rules of Juvenile
Procedurel —Fhecourt];_ and

(ii) shall hear relevant evidence presented by the minor, [his] the minor's parent or
guardian, the requesting party, or their counsel[;btit].

(c) Notwithstanding Subsection (5)(b)(ii), the court may in its discretion limit

testimony and evidence to only that which [goes] relates to the issues of removal and the
[ehttets] minor's need for continued protection.

(6) If the[ehid] minor isin the protective custody of the division, the division shall
report to the court:

(a) the reasons why the minor was removed from the parent's or guardian's custody;

(b) any services provided to the [ehttd] minor and [his] the minor's family in an effort
to prevent removal;

(c) the need, if any, for continued shelter;

(d) the available servicesthat could facilitate the return of the minor to the custody of
[his] the minor's parent or guardian; and

(e) whether the [ehHtd] minor has any relatives who may be able and willing to take
temporary custody.

(7) The court shall consider all relevant evidence provided by persons or entities
authorized to present relevant evidence pursuant to this section.

(8) If necessary to protect the [ehttd] minor, preserve the rights of a party, or for other
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good cause shown, the court may grant no more than one time-limited continuance, not to
exceed fivejudicial days.

(9) If the[ehHd] minor isin the protective custody of the division, the court shall order
that the minor be released from the protective custody of the division unlessit finds, by a
preponderance of the evidence, that any one of the following exist:

(a) (i) thereisasubstantial danger to the physical health or safety of the [mtrer-ane-the
miRer's] minor; and

(i) subject to Subsection (10)(a), the minor's physical health or safety may not be
protected without removing [him] the minor from [htsparent's] the custody[—H-amther-has

At] of the minor's parent;

(b) () the minor is suffering emotional damage, as may be indicated by, but is not
limited to[;]:

(A) extreme anxiety[;].

(B) depression[;];

(C) withdrawal[;]; or

(D) negative aggressive behavior toward self or otherg[;]; and

(ii) there are no reasonable means available by which the minor's emotional health may
be protected without removing the minor from the custody of [hts] the minor's parent;

(c) subject to Subsection (10)(b), the minor or another minor residing in the same

household has been physically or sexually abused, or is considered to be at substantial risk of
being physically or sexually abused, by a parent, a member of the parent's household, or other
person known to the parent[—H-aparenthasrecetved-actua-notice that- physical-or-sexua

(d) the parent isunwilling to have physical custody of the [ehitd] minor;
(e) the[miner-hasbeen] minor isleft without any provision for [hts] the minor's
support;

(f) aparent who [hasbeen] isincarcerated or institutionalized has not or cannot arrange
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for safe and appropriate care for the minor;

(g) (i) arelative or other adult custodian with whom the minor [hasbeen] is |eft by the
parent is unwilling or unable to provide care or support for the minor[;];

(ii) the whereabouts of the parent are unknown[;]; and

(iii) reasonable efforts to locate [kirrhavebeen] the parent are unsuccessful;

(h) the minor isin immediate need of medical care;

(i) the physical environment or the fact that the [eRttd] minor is left unattended poses a
threat to the [ehite!'s] minor's health or safety;

() the minor or another minor residing in the same household has been neglected,;

(k) (i) the parent, or an adult residing in the same household as the parent, [hasbeen] is
charged or arrested pursuant to Title 58, Chapter 37d, Clandestine Drug Lab Act[;]; and

(ii) any clandestine laboratory operation, as defined in Section 58-37d-3, was located in
the residence or on the property where the [ehttd] minor resided; or

() the[ehtets] minor's welfare is otherwise endangered.

(10) (a) For purposes of Subsection (9)(a)(ii), prima facie evidence that a minor cannot

safely remain in the custody of the minor's parent is established if:

(i) _the minor was previously adjudicated as abused, neglected, or dependent; and

(ii) asubseguent incident of abuse, neglect, or dependency occurs.

(b) For purposes of Subsection (9)(c), primafacie evidence that aminor is at
substantial risk of being physicaly or sexually abused is established if:
(i) aparent received actual notice that physical or sexual abuse by a person known to

the parent occurred; and

(i) thereisevidence that the parent allowed the minor to be in the physical presence of
the alleged abuser.

[€16)] (11) (&) The court shall [atse] make a determination on the record as to whether:

(i) reasonable efforts were made to prevent or eliminate the need for removal of the

minor from [kts] the minor's home; and

(ii) whether there are available services that would prevent the need for continued
removal.

(b) If the court finds that the minor can be safely returned to the custody of [hts] the
minor's parent or guardian through the provision of [these-servicestt] the services described in
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Subsection (11)(a)(ii), the court shall place the minor with [his] the minor's parent or guardian

and order that those services be provided by the division.

[(B)] (c) In making [that] the determination described in Subsection (11)(a), and in
ordering and providing services, the [ehttets] minor's health, safety, and welfare shall be the
paramount concern, in accordance with federal law.

[(11)] (12) Where the division'sfirst contact with the family occurred during an
emergency situation in which the [ehtd] minor could not safely remain at home, the court shall

make a finding that any lack of preplacement preventive efforts was appropriate.

[(12)] (13) In cases where actual sexual abuse or abandonment, or serious physical
abuse or neglect are involved, neither the division nor the court has any duty to make
"reasonable efforts’ or to, in any other way, attempt to:

(@) maintain a[ehttd] minor in [Kts] the minor's homel;];

(b) return a[ehHd] minor to [kis] the minor's homel;];

(c) provide reunification serviced;]; or

(d) attempt to rehabilitate the offending parent or parents.

[€13)] (14) The court may not order continued removal of a minor solely on the basis of
educational neglect as described in Subsection 78-3a-103(1)(s)(ii).

[(14)] (15) (8) Whenever acourt orders continued removal of a minor under this
section, it shall state the facts on which that decision is based.

(b) If no continued removal is ordered and the minor is returned home, the court shall
state the facts on which that decision is based.

[€15)] (16) If the court finds that continued removal and temporary custody are
necessary for the protection of a [ehHd] minor because harm may result to the [ehHd] minor if
[ke] the minor were returned home, it shall order continued removal regardless of

(a) any error in theinitial removal of the [ehtte-6f] minor;

(b) thefailure of aparty to comply with notice provisiong[;]; or

(c) any other procedural requirement of this chapter or Title 62A, Chapter 4a, Child
and Family Services.

Section 10. Section 78-3a-308 is amended to read:

78-3a-308. Pretrial and adjudication hearing -- Time deadlines.

(1) Upon the filing of a petition, the clerk of the court shall set the pretrial hearing on
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710  the petition within 15 calendar days from the later of:

711 (a) the date of the shelter hearing; or

712 (b) thefiling of the petition[;-whichevertstater].

713 (2) The pretrial may be continued upon motion of any party, for good cause shown, but
714  thefinal adjudication hearing shall be held no later than 60 calendar days from the later of:
715 (a) the date of the shelter hearing; or

716 (b) thefiling of the petition[;-whichevertstater].

717 [ rthe-casewhere-apetitronhasbeenfied

718 f f

719

720

721

L egislative Review Note
asof 12-28-04 10:11 AM

Based on alimited legal review, thislegidation has not been determined to have a high
probability of being held unconstitutional.

Office of L egidative Research and General Counsel
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