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ALCOHOL RESTRICTED DRIVERS
2005 GENERAL SESSION
STATE OF UTAH

Sponsor: CarleneM. Walker

LONGTITLE
General Description:

This bill modifies the Motor Vehicles Code and the Public Safety Code to amend
provisions relating to certain persons operating a vehicle with any measurable amount
of alcohol in the person's body.

Highlighted Provisions:

Thishbill:

» changesthe restricted blood alcohol content level for certain persons and changes
the violation from adriving under the influence violation to an alcohol restricted
driver violation;

» defines certain persons as alcohol restricted drivers;

» providesthat it isaclass B misdemeanor for an acohol restricted driver to drive a
vehicle with any measurable amount of alcohal in the person’s body;

» requires a peace officer to warn a person that has been placed under arrest for
refusing to submit to a chemical test for alcohol or drugs that arefusal to submit to a
chemical test for alcohol or drugs may result in afive or ten-year prohibition of the
person driving with any measurable amount of alcohol in the person's body;

» prohibitsthe Driver License Division from issuing, reinstating, or renewing a driver
license in the form of a no alcohol conditional license beginning on July 1, 2005;

» repeals provisions regarding:

» no acohol conditional licenses beginning on July 1, 2015; and
e coded licenses beginning on July 1, 2005; and
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» makestechnical changes.

Monies Appropriated in thisBill:
None

Other Special Clauses:
This bill takes effect July 1, 2005.

Utah Code Sections Affected:

AMENDS:
41-6-44, aslast amended by Chapters 161, 205 and 228, Laws of Utah 2004
41-6-44.10, as last amended by Chapters 161 and 205, Laws of Utah 2004
41-6-44.30, as last amended by Chapter 200, Laws of Utah 2002
53-3-220, as last amended by Chapters 161 and 205, Laws of Utah 2004
53-3-227, as last amended by Chapter 205, Laws of Utah 2004
53-3-232, as last amended by Chapter 161, Laws of Utah 2004
63-55-253, as last amended by Chapter 90, Laws of Utah 2004

ENACTS:
41-6-44.40, Utah Code Annotated 1953
41-6-44.41, Utah Code Annotated 1953

REPEALS:
53-3-233, as last amended by Chapter 161, Laws of Utah 2004

Be it enacted by the Legidlature of the state of Utah:

Section 1. Section 41-6-44 is amended to read:

41-6-44. Driving under theinfluence of alcohal, drugs, or a combination of both
or with specified or unsafe blood alcohol concentration -- M easurement of blood or
breath alcohol -- Criminal punishment -- Arrest without warrant -- Penalties --
Suspension or revocation of license.

(1) Asusedinthis section:

(@) "assessment” means an in-depth clinical interview with alicensed menta health
therapist:

(i) used to determineif apersonisin need of:

(A) substance abuse treatment that is obtained at a substance abuse program;
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(B) an educational series; or

(C) acombination of Subsections (1)(a)(i)(A) and (B); and

(i) that is approved by the Board of Substance Abuse and Mental Health in accordance
with Section 62A-15-105.

(b) (i) "conviction" means any conviction for aviolation of:

(A) thissection;

(B) acohal, any drug, or a combination of both-related reckless driving under
Subsections (9) and (10);

(C) Section 41-6-44.6, driving with any measurable controlled substance that is taken
illegally in the body;

(D) local ordinances similar to this section or alcohol, any drug, or a combination of
both-related reckless driving adopted in compliance with Section 41-6-43;

(E) automobile homicide under Section 76-5-207;

(F) Subsection 58-37-8(2)(Q);

(G) aviolation described in Subsections (1)(b)(i)(A) through (F), which judgment of
conviction is reduced under Section 76-3-402; or

(H) statutes or ordinancesin effect in any other state, the United States, or any district,
possession, or territory of the United States which would constitute a violation of this section
or alcohol, any drug, or acombination of both-related reckless driving if committed in this
state, including punishments administered under 10 U.S.C. Sec. 815;

(if) apleaof guilty or no contest to aviolation described in Subsections (1)(b)(i)(A)
through (H) which pleais held in abeyance under Title 77, Chapter 2a, Pleasin Abeyance, is
the equivalent of aconviction, even if the charge has been subsequently reduced or dismissed
in accordance with the pleain abeyance agreement, for purposes of :

(A) enhancement of penalties under:

(I) this Chapter 6, Article 5, Driving While Intoxicated and Reckless Driving; and

(I1) automobile homicide under Section 76-5-207; and

(B) expungement under Section 77-18-12[-];

(c) "educational series’ means an educational series obtained at a substance abuse
program that is approved by the Board of Substance Abuse and Mental Health in accordance
with Section 62A-15-105;
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(d) "screening" means a preliminary appraisal of a person:

(i) used to determineif the personisin need of:

(A) an assessment; or

(B) an educational series; and

(i) that isapproved by the Board of Substance Abuse and Mental Health in accordance
with Section 62A-15-105;

(e) "serious bodily injury” means bodily injury that creates or causes serious permanent
disfigurement, protracted loss or impairment of the function of any bodily member or organ, or
creates a substantial risk of death;

(f) "substance abuse treatment” means treatment obtained at a substance abuse program
that is approved by the Board of Substance Abuse and Mental Health in accordance with
Section 62A-15-105;

(9) "substance abuse treatment program” means a state licensed substance abuse
program;

(h) aviolation of this section includes a violation under alocal ordinance similar to this
section adopted in compliance with Section 41-6-43; and

(i) the standard of negligenceisthat of simple negligence, the failure to exercise that
degree of care that an ordinarily reasonable and prudent person exercises under like or similar
circumstances.

(2) (&) A person may not operate or be in actual physical control of avehicle within
this state if the person:

(i) hassufficient alcohol in the person's body that a subsequent chemical test shows
that the person has a blood or breath alcohol concentration of .08 grams or greater at the time
of the test;

(if) isunder the influence of alcohol, any drug, or the combined influence of a cohol
and any drug to a degree that renders the person incapable of safely operating a vehicle; or

(iii) hasablood or breath alcohol concentration of .08 grams or greater at the time of

operation or actual physical control[:].
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of-thetest]

(b) Thefact that a person charged with violating this section is or has been legally

entitled to use alcohol or adrug is not a defense against any charge of violating this section.

(c) Alcohol concentration in the blood shall be based upon grams of alcohol per 100
milliliters of blood, and alcohol concentration in the breath shall be based upon grams of
acohol per 210 liters of breath.

(3) (&) A person convicted thefirst or second time of aviolation of [Subsecttons
Stayth-through-(it)] Subsection (2) isguilty of a

(i) class B misdemeanor; or

(i1) class A misdemeanor if the person:

(A) hasaso inflicted bodily injury upon another as a proximate result of having
operated the vehicle in anegligent manner;

(B) had a passenger under 16 years of age in the vehicle at the time of the offense; or

(C) was 21 years of age or older and had a passenger under 18 years of agein the
vehicle at the time of the offense.

(b) A person convicted of aviolation of Subsection (2) is guilty of athird degree felony
if the person has also inflicted serious bodily injury upon another as a proximate result of
having operated the vehicle in a negligent manner.
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(4) (&) Aspart of any sentence imposed the court shall, upon afirst conviction, impose
amandatory jail sentence of not less than 48 consecutive hours.

(b) The court may, as an alternativeto al or part of ajail sentence, require the person
to:

(i) work in acompensatory-service work program for not less than 48 hours; or

(ii) participate in home confinement through the use of electronic monitoring in
accordance with Subsection (13).

(c) Inaddition to thejail sentence, compensatory-service work program, or home
confinement, the court shall:

(i) order the person to participate in a screening;

(if) order the person to participate in an assessment, if it isfound appropriate by a
screening under Subsection (4)(c)(i);

(iii) order the person to participate in an educational seriesif the court does not order
substance abuse treatment as described under Subsection (4)(d); and

(iv) impose afine of not less than $700.

(d) The court may order the person to obtain substance abuse treatment if the substance
abuse treatment program determines that substance abuse treatment is appropriate.

(e) (i) Except as provided in Subsection (4)(e)(ii), the court may order probation for the
person in accordance with Subsection (14).

(i) If thereisadmissible evidence that the person had a blood alcohol level of .16 or
higher, the court shall order probation for the person in accordance with Subsection (14).

(5) (@) If apersonisconvicted under Subsection (2) within ten years of a prior
conviction under this section, the court shall as part of any sentence impose a mandatory jail
sentence of not less than 240 consecutive hours.

(b) The court may, as an alternativeto all or part of ajail sentence, require the person
to:

(i) work in acompensatory-service work program for not less than 240 hours; or

(ii) participate in home confinement through the use of electronic monitoring in
accordance with Subsection (13).

(c) Inaddition to thejail sentence, compensatory-service work program, or home
confinement, the court shall:
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(i) order the person to participate in a screening;

(ii) order the person to participate in an assessment, if it isfound appropriate by a
screening under Subsection (5)(c)(i);

(iii) order the person to participate in an educational seriesif the court does not order
substance abuse treatment as described under Subsection (5)(d); and

(iv) impose afine of not less than $800.

(d) The court may order the person to obtain substance abuse treatment if the substance
abuse treatment program determines that substance abuse treatment is appropriate.

(e) The court shall order probation for the person in accordance with Subsection (14).

(6) (&) A conviction for aviolation of Subsection (2) isathird degreefelony if itis:

(i) athird or subsequent conviction under this section within ten years of two or more
prior convictions; or

(if) at any time after a conviction of:

(A) automobile homicide under Section 76-5-207 that is committed after July 1, 2001,
or

(B) afelony violation under this section that is committed after July 1, 2001.

(b) Any conviction described in this Subsection (6) which judgment of conviction is
reduced under Section 76-3-402 is a conviction for purposes of this section.

(c) Under Subsection (3)(b) or (6)(a), if the court suspends the execution of a prison
sentence and places the defendant on probation the court shall impose:

(i) afineof not lessthan $1,500; and

(i) amandatory jail sentence of not less than 1,500 hours.

(d) For Subsection (6)(a) or (c), the court shall impose an order requiring the person to
obtain a screening and assessment and substance abuse treatment at a substance abuse
treatment program providing intensive care or inpatient treatment and long-term closely
supervised follow-through after treatment for not less than 240 hours.

(e) In addition to the penalties required under Subsection (6)(c), if the court orders
probation, the probation shall be supervised probation which may include requiring the person
to participate in home confinement through the use of el ectronic monitoring in accordance with
Subsection (13).

(7) The mandatory portion of any sentence required under this section may not be
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214  suspended and the convicted person is not eligible for parole or probation until any sentence
215  imposed under this section has been served. Probation or parole resulting from a conviction for
216  aviolation under this section may not be terminated.

217 (8) (a) (i) The provisionsin Subsections (4), (5), and (6) that require a sentencing court
218  to order aconvicted person to: participate in a screening; an assessment, if appropriate; and an
219  educational series; obtain, in the discretion of the court, substance abuse treatment; obtain,

220  mandatorily, substance abuse treatment; or do a combination of those things, apply to a

221  conviction for aviolation of Section 41-6-44.6 or 41-6-45 under Subsection (9).

222 (it) The court shall render the same order regarding screening, assessment, an

223  educational series, or substance abuse treatment in connection with afirst, second, or

224 subsequent conviction under Section 41-6-44.6 or 41-6-45 under Subsection (9), as the court
225  would render in connection with applying respectively, the first, second, or subsequent

226  conviction requirements of Subsections (4), (5), and (6).

227 (b) (i) The court shall notify the Driver License Division if a person failsto:

228 (A) complete all court ordered:

229 (I) screening;

230 (1) assessment;

231 (1) educational series;

232 (IV) substance abuse treatment; and

233 (V) hours of work in compensatory-service work program; or

234 (B) pay all fines and fees, including fees for restitution and treatment costs.

235 (if) Upon receiving the notification described in Subsection (8)(b)(i), the division shall

236  suspend the person's driving privilege in accordance with Subsections 53-3-221(2) and (3).
237 (9) () (i) When the prosecution agrees to aplea of guilty or no contest to acharge of a
238  violation of Section 41-6-45, of an ordinance enacted under Section 41-6-43, or of Section

239  41-6-44.6 in satisfaction of, or as a substitute for, an original charge of aviolation of this

240  section, the prosecution shall state for the record a factual basisfor the plea, including whether
241  or not there had been consumption of alcohol, drugs, or a combination of both, by the

242  defendant in connection with the violation.

243 (if) The statement is an offer of proof of the facts that shows whether there was

244 consumption of alcohol, drugs, or a combination of both, by the defendant, in connection with
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the violation.

(b) The court shall advise the defendant before accepting the plea offered under this
Subsection (9)(b) of the consequences of aviolation of Section 41-6-44.6 or of Section
41-6-45.

(c) The court shall notify the Driver License Division of each conviction of Section
41-6-44.6 or 41-6-45 entered under this Subsection (9).

(10) A peace officer may, without awarrant, arrest a person for aviolation of this
section when the peace officer has probable cause to believe the violation has occurred,
although not in the peace officer's presence, and if the peace officer has probable cause to
believe that the violation was committed by the person.

(11) (&8 The Driver License Division shall:

(i) suspend for 90 days the operator's license of a person convicted for the first time
under Subsection (2);

(ii) revoke for one year the license of a person convicted of any subsequent offense
under Subsection (2) or if the person has a prior conviction as defined under Subsection (1) if
the violation is committed within a period of ten years from the date of the prior violation; and

(iii) suspend or revoke the license of a person as ordered by the court under Subsection
(12).

(b) The Driver License Division shall subtract from any suspension or revocation
period the number of days for which a license was previously suspended under Section
53-3-223 or 53-3-231, if the previous suspension was based on the same occurrence upon
which the record of conviction is based.

(12) (a) (i) Inaddition to any other penalties provided in this section, a court may order
the operator’ s license of a person who is convicted of aviolation of Subsection (2) to be
suspended or revoked for an additional period of 90 days, 180 days, one year, or two yearsto
remove from the highways those persons who have shown they are safety hazards.

(it) The additional suspension or revocation period provided in this Subsection (12)
shall begin the date on which the individual would be igible to reinstate the individual's
driving privilege for aviolation of Subsection (2).

(b) If the court suspends or revokes the person’s license under this Subsection (12)(b),
the court shall prepare and send to the Driver License Division an order to suspend or revoke
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that person’'s driving privileges for a specified period of time.

(13) (@) If the court orders a person to participate in home confinement through the use
of electronic monitoring, the electronic monitoring shall alert the appropriate corrections,
probation monitoring agency, law enforcement units, or contract provider of the defendant's
whereabouts.

(b) The electronic monitoring device shall be used under conditions which require:

(i) the person to wear an electronic monitoring device at all times,

(ii) that adevice be placed in the home or other specified location of the person, so that
the person’'s compliance with the court's order may be monitored; and

(iii) the person to pay the costs of the electronic monitoring.

(c) The court shall order the appropriate entity described in Subsection (13)(e) to place
an electronic monitoring device on the person and install electronic monitoring equipment in
the residence of the person or other specified location.

(d) The court may:

(i) require the person's electronic home monitoring device to include a substance abuse
testing instrument;

(i) restrict the amount of alcohol the person may consume during the time the person
is subject to home confinement;

(iii) set specific time and location conditions that alow the person to attend school
educational classes, or employment and to travel directly between those activities and the
person's home; and

(iv) waiveall or part of the costs associated with home confinement if the personis
determined to be indigent by the court.

(e) The electronic monitoring described in this section may either be administered
directly by the appropriate corrections agency, probation monitoring agency, or by contract
with a private provider.

(f) The electronic monitoring provider shall cover the costs of waivers by the court
under Subsection (13)(d)(iv).

(14) (@) If supervised probation is ordered under Section 41-6-44.6 or Subsection (4)(€e)
or (5)(e):

(i) the court shall specify the period of the probation;

-10-
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307 (ii) the person shall pay all of the costs of the probation; and

308 (iii) the court may order any other conditions of the probation.

309 (b) The court shall provide the probation described in this section by contract with a
310 probation monitoring agency or a private probation provider.

311 (c) The probation provider described in Subsection (14)(b) shall monitor the person's

312 compliance with all conditions of the person's sentence, conditions of probation, and court
313  ordersreceived under this article and shall notify the court of any failure to comply with or
314  complete that sentence or those conditions or orders.

315 (d) (i) The court may waive all or part of the costs associated with probation if the
316 person isdetermined to be indigent by the court.

317 (if) The probation provider described in Subsection (14)(b) shall cover the costs of
318  waivers by the court under Subsection (14)(d)(i).

319 (15) If apersonisconvicted of aviolation of Subsection (2) and there is admissible

320 evidence that the person had a blood alcohol level of .16 or higher, the court shall order the
321 following, or describe on record why the order or orders are not appropriate:

322 (a) treatment as described under Subsection (4)(d), (5)(d), or (6)(d); and

323 (b) one or both of the following:

324 (i) theinstallation of anignition interlock system as a condition of probation for the
325  person in accordance with Section 41-6-44.7; or

326 (ii) theimposition of home confinement through the use of electronic monitoring in
327  accordance with Subsection (13).

328 Section 2. Section 41-6-44.10 is amended to read:

329 41-6-44.10. Implied consent to chemical testsfor alcohol or drug -- Number of

330 tests-- Refusal -- Warning, report -- Hearing, revocation of license -- Appeal -- Person
331 incapable of refusal -- Results of test available -- Who may givetest -- Evidence.

332 (1) (&) A person operating amotor vehicle in this state is considered to have given the
333  person's consent to a chemical test or tests of the person's breath, blood, urine, or oral fluids for
334  the purpose of determining whether the person was operating or in actual physical control of a
335 motor vehicle while having ablood or breath alcohol content statutorily prohibited under

336  Section 41-6-44, 41-6-44.41, 53-3-231, or 53-3-232, while under the influence of alcohol, any
337  drug, or combination of alcohol and any drug under Section 41-6-44, or while having any

-11-
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measurable controlled substance or metabolite of a controlled substance in the person’s body in
violation of Section 41-6-44.6, if thetest is or tests are administered at the direction of a peace
officer having grounds to believe that person to have been operating or in actual physical
control of amotor vehicle while having a blood or breath alcohol content statutorily prohibited
under Section 41-6-44, 41-6-44.41, 53-3-231, or 53-3-232, or while under the influence of
alcohol, any drug, or combination of alcohol and any drug under Section 41-6-44, or while

having any measurable controlled substance or metabolite of a controlled substance in the
person's body in violation of Section 41-6-44.6.

(b) () The peace officer determines which of the tests are administered and how many
of them are administered.

(i) If apeace officer requests more than one test, refusal by a person to take one or
more requested tests, even though the person does submit to any other requested test or tests, is
arefusal under this section.

(c) (i) A person who has been requested under this section to submit to a chemical test
or tests of the person's breath, blood, or urine, or oral fluids may not select the test or tests to be
administered.

(i) Thefailure or inability of a peace officer to arrange for any specific chemical test is
not a defense to taking a test requested by a peace officer, and it is not adefense in any
criminal, civil, or administrative proceeding resulting from a person's refusal to submit to the
requested test or tests.

(2) (a) If the person has been placed under arrest, has then been requested by a peace
officer to submit to any one or more of the chemical tests under Subsection (1), and refuses to
submit to any chemical test requested, the person shall be warned by the peace officer
reguesting the test or tests that arefusal to submit to the test or tests can result in:

(i) revocation of the person's license to operate a motor vehicleg-]; and

(ii) afive or ten-year prohibition of the person driving with any measurable amount of

acohal in the person's body depending on the person's prior driving history.

(b) Following the warning under Subsection (2)(a), if the person does not immediately
request that the chemical test or tests as offered by a peace officer be administered, a peace
officer shall, on behalf of the Driver License Division and within 24 hours of the arrest, give
notice of the Driver License Division's intention to revoke the person's privilege or license to

-12 -
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operate amotor vehicle. When a peace officer gives the notice on behalf of the Driver License
Division, the peace officer shall:

(i) takethe Utah license certificate or permit, if any, of the operator;

(i) issue atemporary license certificate effective for only 29 days from the date of
arrest; and

(iii) supply to the operator, in amanner specified by the Driver License Division, basic
information regarding how to obtain a hearing before the Driver License Division.

(c) A citation issued by a peace officer may, if provided in a manner specified by the
Driver License Division, also serve as the temporary license certificate.

(d) Asamatter of procedure, the peace officer shall submit a signed report, within ten
calendar days after the day on which notice is provided under Subsection (2)(b), that the peace
officer had grounds to believe the arrested person had been operating or was in actual physical
control of amotor vehicle while having a blood or breath alcohol content statutorily prohibited
under Section 41-6-44, 41-6-44.41, 53-3-231, or 53-3-232, or while under the influence of
acohol, any drug, or combination of alcohol and any drug under Section 41-6-44, or while

having any measurable controlled substance or metabolite of a controlled substance in the
person's body in violation of Section 41-6-44.6, and that the person had refused to submit to a
chemical test or tests under Subsection (1).

(e) (i) A person who has been notified of the Driver License Division's intention to
revoke the person's license under this section is entitled to a hearing.

(i1) A request for the hearing shall be made in writing within ten calendar days after the
day on which noticeis provided.

(iif) Upon request in a manner specified by the Driver License Division, the Driver
License Division shall grant to the person an opportunity to be heard within 29 days after the
date of arrest.

(iv) If the person does not make arequest for a hearing before the Driver License
Division under this Subsection (2)(e), the person's privilege to operate a motor vehiclein the
state is revoked beginning on the 30th day after the date of arrest for a period of:

(A) 18 months unless Subsection (2)(e)(iv)(B) applies; or

(B) 24 monthsif the person has had a previous:

(I) license sanction for an offense that occurred within the previous ten years from the

-13-
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date of arrest under this section, Section 41-6-44.6, 41-6-44.41, 53-3-223, 53-3-231, or
53-3-232; or

(I1) conviction for an offense that occurred within the previous ten years from the date
of arrest under Section 41-6-44.

(f) (i) Except as provided in Subsection (2)(f)(ii), if ahearing is requested by the
person, the hearing shall be conducted by the Driver License Division in the county in which

the offense occurred.

(it) The Driver License Division may hold a hearing in some other county if the Driver
License Division and the person both agree.

(g9) The hearing shall be documented and shall cover the issues of:

(i) whether a peace officer had reasonable grounds to believe that a person was
operating amotor vehicle in violation of Section 41-6-44, 41-6-44.6, [ef] 41-6-44.41
53-3-231, or 53-3-232; and

(ii) whether the person refused to submit to the test.

(h) (i) In connection with the hearing, the division or its authorized agent:

(A) may administer oaths and may issue subpoenas for the attendance of witnesses and
the production of relevant books and papers; and

(B) shall issue subpoenas for the attendance of necessary peace officers.

(i) The Driver License Division shall pay witness fees and mileage from the
Transportation Fund in accordance with the rates established in Section 78-46-28.

(i) If after ahearing, the Driver License Division determines that the person was
requested to submit to a chemical test or tests and refused to submit to the test or tests, or if the
person fails to appear before the Driver License Division as required in the notice, the Driver
License Division shall revoke the person's license or permit to operate a motor vehicle in Utah
beginning on the date the hearing is held for a period of:

(i) (A) 18 months unless Subsection (2)(i)(i)(B) applies; or

(B) 24 monthsif the person has had a previous:

(I) license sanction for an offense that occurred within the previous ten years from the
date of arrest under this section, Section 41-6-44.6, 41-6-44.41, 53-3-223, 53-3-231, or
53-3-232; or

(I1) conviction for an offense that occurred within the previous ten years from the date
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of arrest under Section 41-6-44.

(if) The Driver License Division shall also assess against the person, in addition to any
fee imposed under Subsection 53-3-205(13), a fee under Section 53-3-105, which shall be paid
before the person's driving privilege is reinstated, to cover administrative costs.

(iii) Thefee shall be cancelled if the person obtains an unappeal ed court decision
following a proceeding allowed under this Subsection (2) that the revocation was improper.

() (i) Any person whose license has been revoked by the Driver License Division
under this section may seek judicial review.

(i1) Judicial review of aninformal adjudicative proceedingisatrial. Venueisinthe
district court in the county in which the offense occurred.

(3) Any person who is dead, unconscious, or in any other condition rendering the
person incapable of refusal to submit to any chemical test or testsis considered to not have
withdrawn the consent provided for in Subsection (1), and the test or tests may be administered
whether the person has been arrested or not.

(4) Upon the request of the person who was tested, the results of the test or tests shall
be made available to the person.

(5) (& Only aphysician, registered nurse, practical nurse, or person authorized under
Section 26-1-30, acting at the request of a peace officer, may withdraw blood to determine the
alcoholic or drug content. This limitation does not apply to taking a urine, breath, or oral fluid
specimen.

(b) Any physician, registered nurse, practical nurse, or person authorized under Section
26-1-30 who, at the direction of a peace officer, draws a sample of blood from any person
whom a peace officer has reason to believe isdriving in violation of this chapter, or hospital or
medical facility at which the sampleis drawn, isimmune from any civil or criminal liability
arising from drawing the sample, if the test is administered according to standard medical
practice.

(6) (&) The person to be tested may, at the person's own expense, have a physician of
the person’'s own choice administer a chemical test in addition to the test or tests administered
at the direction of a peace officer.

(b) Thefailure or inability to obtain the additional test does not affect admissibility of
the results of the test or tests taken at the direction of a peace officer, or preclude or delay the
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test or tests to be taken at the direction of a peace officer.

(c) The additional test shall be subsequent to the test or tests administered at the
direction of a peace officer.

(7) For the purpose of determining whether to submit to a chemical test or tests, the
person to be tested does not have the right to consult an attorney or have an attorney, physician,
or other person present as a condition for the taking of any test.

(8) If aperson under arrest refuses to submit to achemical test or tests or any
additional test under this section, evidence of any refusal is admissiblein any civil or criminal
action or proceeding arising out of acts alleged to have been committed while the person was
operating or in actual physical control of a motor vehicle while:

(a) under the influence of alcohoal, any drug, or combination of acohol and any drug[;
orwhte];

(b) having any measurable controlled substance or metabolite of a controlled substance
in the person's body([-];

(c) having any measurable amount of alcohol in the person's body if the personis an
alcohol restricted driver as defined under Section 41-6-44.40; or

(d) having any measurable amount of acohol in the person's body if the person has

been issued a conditional driver license under Section 53-3-232.
Section 3. Section 41-6-44.30 is amended to read:
41-6-44.30. Seizureand impoundment of vehicles by peace officers-- Impound

requirements-- Removal of vehicle by owner.

(1) If apeace officer arrests or cites the operator of avehicle for violating Section
41-6-44, 41-6-44.6, [ef] 41-6-44.10, 41-6-44.41, or 53-3-232, or alocal ordinance similar to
Section 41-6-44 which complies with Subsection 41-6-43(1), the peace officer shall seize and
impound the vehicle in accordance with Section 41-6-102.5, except as provided under
Subsection (2).

(2) If aregistered owner of the vehicle, other than the operator, is present at the time of

arrest, the peace officer may release the vehicle to that registered owner, but only if:
(@) theregistered owner:
(i) requeststo remove the vehicle from the scene; and
(ii) presentsto the peace officer sufficient identification to prove ownership of the
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vehicle or motorboat;

(b) theregistered owner identifies adriver with avalid operator's license who:

(i) complieswith all restrictions of his operator's license; and

(if) would not, in the judgment of the officer, be in violation of Section 41-6-44,
41-6-44.6, [ef] 41-6-44.10, 41-6-44.41, or 53-3-232, or alocal ordinance similar to Section
41-6-44 which complies with Subsection 41-6-43(1), if permitted to operate the vehicle; and

(c) thevehicleitself islegally operable.

(3) If necessary for transportation of a motorboat for impoundment under this section,

the motorboat's trailer may be used to transport the motorboat.
Section 4. Section 41-6-44.40 is enacted to read:
41-6-44.40. Definitions - Alcohol restricted drivers.
(1) Asusedin this section and Section 41-6-44.41, "a cohal restricted driver" means a

person who:
(a) within the last two years:

(i) has been convicted of:

(A) amisdemeanor violation of Section 41-6-44;

(B) alcohol, any drug, or a combination of both-related reckless driving under
Subsection 41-6-44(9) or (10);

(C) local ordinances similar to Section 41-6-44 or alcohol, any drug, or a combination
of both-related reckless driving adopted in compliance with Section 41-6-43;

(D) aviolation described in Subsections (1)(a)(i)(A) through (C), which judgment of
conviction is reduced under Section 76-3-402; or

(E) statutes or ordinances in effect in any other state, the United States, or any district,

possession, or territory of the United States which would constitute a violation of this section

or acohol, any drug, or a combination of both-related reckless driving if committed in this
state, including punishments administered under 10 U.S.C. Sec. 815; or

(i) has had the person's driving privilege suspended under Section 53-3-223 based on
an arrest which occurred on or after July 1, 2005;

(b) within the last five years:

(i) _has had the person's driving privilege revoked for refusal to submit to a chemica
test under Section 41-6-44.10, which refusal occurred on or after July 1, 2005; or
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(ii) (A) has been convicted of an offense described in Subsection (1)(a)(i); and
(B) at the time of operation or actual physical control of avehicle the person:

(1) _is21 vears of age or older; and

(1) _has apassenger under 16 years of agein the vehicle;

(c) within the last ten years:

(i) has been convicted of an offense described in Subsection (1)(a)(i) which conviction

was within ten years of aprior conviction for an offense described in Subsection (1)(a)(i); or

(i) has had the person's driving privilege revoked for refusal to submit to a chemical
test and the refusal is within ten years after:

(A) aprior refusal to submit to a chemical test under Section 41-6-44.10; or

(B) aprior conviction for an offense described in Subsection (1)(a)(i) which is not
based on the same arrest as the refusal; or

(d) at any time has been convicted of:

(i) _automobile homicide under Section 76-5-207 for an offense that occurred on or
after July 1, 2005; or
(ii) afelony violation of Section 41-6-44 for an offense that occurred on or after July 1,

2005.
(2) For purposes of this section and Section 41-6-44.41, a plea of quilty or no contest to

aviolation described in Subsection (1)(a)(i) which pleais held in abeyance under Title 77,

Chapter 2a, Pleas in Abeyance, is the eguivalent of a conviction, even if the charge has been

subsequently reduced or dismissed in accordance with the plea in abeyance agreement.
Section 5. Section 41-6-44.41 is enacted to read:
41-6-44.41. Alcohol restricted drivers- Prohibited from operating a vehicle while
having any measur able amount of alcohol in the person's body -- Penalties.

(1) An alcohoal restricted driver who operates or isin actual physical control of a

vehiclein this state with any measurable amount of alcohol in the person's body is quilty of a

class B misdemeanor.

(2) A "measurable amount" of alcohal in the person's body may be established by:
() achemical tet;

(b) evidence other than a chemical test; or

(c) acombination of Subsections (2)(a) and (b).
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Section 6. Section 53-3-220 is amended to read:

53-3-220. Offensesrequiring mandatory revocation, denial, suspension, or
disqualification of license -- Offense requiring an extension of period -- Hearing --
Limited driving privileges.

(1) (8 Thedivision shall immediately revoke or, when this chapter or Title 41, Chapter
6, Traffic Rules and Regulations, specifically provides for denial, suspension, or
disgualification, the division shall deny, suspend, or disqualify the license of a person upon
receiving arecord of the person's conviction for any of the following offenses:

(i) manslaughter or negligent homicide resulting from driving a motor vehicle, or
automobile homicide under Section 76-5-207;

(it) driving or being in actual physical control of a motor vehicle while under the
influence of alcohol, any drug, or combination of them to a degree that renders the person
incapable of safely driving a motor vehicle as prohibited in Section 41-6-44 or as prohibited in
an ordinance that complies with the requirements of Subsection 41-6-43(1);

(i) driving or being in actual physical control of amotor vehicle while having ablood
or breath alcohol content prohibited in Section 41-6-44 or as prohibited in an ordinance that
complies with the requirements of Subsection 41-6-43(1);

(iv) perjury or the making of afalse affidavit to the division under this chapter, Title
41, Motor Vehicles, or any other law of this state requiring the registration of motor vehicles or
regulating driving on highways,

(v) any felony under the motor vehicle laws of this state;

(vi) any other felony in which a motor vehicleis used to facilitate the offense;

(vii) failureto stop and render aid as required under the laws of this state if a motor
vehicle accident results in the death or personal injury of another;

(viii) two charges of reckless driving committed within a period of 12 months; but if
upon afirst conviction of reckless driving the judge or justice recommends suspension of the
convicted person's license, the division may after a hearing suspend the license for a period of
three months;

(ix) failureto bring a motor vehicle to a stop at the command of a peace officer as
required in Section 41-6-13.5;

(x) any offense specified in Part 4, Uniform Commercia Driver License Act, that
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requires disqualification;

(xi) discharging or allowing the discharge of afirearm from avehiclein violation of
Subsection 76-10-508(2);

(xii) using, allowing the use of, or causing to be used any explosive, chemical, or
incendiary device from avehiclein violation of Subsection 76-10-306(4)(b);

(xiii) operating or being in actual physical control of a motor vehicle while having any
measurable controlled substance or metabolite of a controlled substance in the person’'s body in
violation of Section 41-6-44.6; [and]

(xiv) until June 30, 2015, operating or being in actual physical control of a motor

vehicle while having any alcohol in the person's body in violation of Section 53-3-232[];_and
(xv) operating or being in actual physical control of a motor vehicle while having any
alcohal in the person's body in violation of Section 41-6-44.41.
(b) Thedivision shall immediately revoke the license of a person upon receiving a

record of an adjudication under Title 78, Chapter 3a, Juvenile Court Act of 1996, for any of the
following offenses:

(i) discharging or alowing the discharge of afirearm from avehiclein violation of
Subsection 76-10-508(2); and

(if) using, alowing the use of, or causing to be used any explosive, chemical, or
incendiary device from avehiclein violation of Subsection 76-10-306(4)(b).

(c) Except when action istaken under Section 53-3-219 for the same offense, the
division shall immediately suspend for six months the license of a person upon receiving a
record of conviction for any of the following offenses:

(i) any violation of:

(A) Title 58, Chapter 37, Utah Controlled Substances Act;

(B) Title 58, Chapter 37a, Utah Drug Paraphernalia Act;

(C) Title 58, Chapter 37b, Imitation Controlled Substances Act;

(D) Title 58, Chapter 37c, Utah Controlled Substance Precursor Act; or

(E) Title 58, Chapter 37d, Clandestine Drug Lab Act; or

(i1) any criminal offense that prohibits:

(A) possession, distribution, manufacture, cultivation, sale, or transfer of any substance
that is prohibited under the acts described in Subsection (1)(c)(i); or
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(B) the attempt or conspiracy to possess, distribute, manufacture, cultivate, sell, or
transfer any substance that is prohibited under the acts described in Subsection (1)(c)(i).

(2) [tey] Thedivision shall extend the period of the first denial, suspension, revocation,
or disqualification for an additional like period, to a maximum of one year for each subsequent
occurrence, upon receiving:

[€D] (@) arecord of the conviction of any person on a charge of driving a motor vehicle
while the person's license is denied, suspended, revoked, or disqualified;

[€i1)] (b) arecord of aconviction of the person for any violation of the motor vehicle
law in which the person was involved as adriver;

[€H1)] (c) areport of an arrest of the person for any violation of the motor vehicle law in
which the person was involved as a driver; or

[tiv}] (d) areport of an accident in which the person wasinvolved as adriver.

= = _ f = A = /] = o =
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(3) When the division receives areport under Subsection (2)[{aytti)](c) or [{iw)] (d)
that a person is driving while the person's license is denied, suspended, disqualified, or
revoked, the person is entitled to a hearing regarding the extension of the time of denial,
suspension, disqualification, or revocation originally imposed under Section 53-3-221.

(4) (&8 Thedivision may extend to a person the limited privilege of driving a motor
vehicle to and from the person’s place of employment or within other specified limits on
recommendation of the trial judge in any case where a person is convicted of any of the
offenses referred to in Subsections (1) and (2) except:

(i) automobile homicide under Subsection (1)(a)(i);

(i) those offenses referred to in Subsections (1)(a)(ii), (A)(iii), (@) (xi), (Q)(xii), (a)(xiii),
(1)(b), and (1)(c); and

(iii) those offenses referred to in Subsection (2) when the original denial, suspension,
revocation, or disqualification was imposed because of aviolation of Section 41-6-44, Section
41-6-44.6, aloca ordinance which complies with the requirements of Subsection 41-6-43(1),
Section 41-6-44.10, or Section 76-5-207, or a criminal prohibition that the person was charged
with violating as aresult of a plea bargain after having been originally charged with violating
one or more of these sections or ordinances.
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(b) Thisdiscretionary privilegeis limited to when undue hardship would result from a
failure to grant the privilege and may be granted only once to any individual during any single
period of denial, suspension, revocation, or disqualification, or extension of that denial,
suspension, revocation, or disqualification.

(c) A limited CDL may not be granted to an individual disqualified under Part 4,
Uniform Commercial Driver License Act, or whose license has been revoked, suspended,
cancelled, or denied under this chapter.

Section 7. Section 53-3-227 is amended to read:

53-3-227. Driving a motor vehicle prohibited whiledriving privilege denied,
suspended, disqualified, or revoked -- Penalties.

(1) A person whose driving privilege has been denied, suspended, disqualified, or
revoked under this chapter or under the laws of the state in which the person's driving privilege
was granted and who drives any motor vehicle upon the highways of this state while that
driving privilegeis denied, suspended, disqualified, or revoked shall be punished as provided
in this section.

(2) A person convicted of aviolation of Subsection (1), other than a violation specified
in Subsection (3) [er{4)], is guilty of a class C misdemeanor.

(3) (&) A personisquilty of aclass B misdemeanor if the person's conviction under
Subsection (1) is based on the person driving a motor vehicle while the person's driving
privilege is suspended, disqualified, or revoked for:

(i) arefusal to submit to achemical test under Section 41-6-44.10;

(if) aviolation of Section 41-6-44;

(iii) aviolation of alocal ordinance that complies with the requirements of Section
41-6-43;

(iv) aviolation of Section 41-6-44.6;

(v) aviolation of Section 76-5-207,;

(vi) acriminal action that the person plead guilty to as aresult of a plea bargain after
having been originally charged with violating one or more of the sections or ordinances under
this Subsection (3);

(vii) arevocation or suspension which has been extended under Subsection
53-3-220(2); or
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(viii) where disgualification isthe result of driving acommercial motor vehicle while
the person's CDL is disqualified, suspended, canceled, or revoked under Subsection
53-3-414(1).

(b) A personisquilty of aclass B misdemeanor if the person’s conviction under
Subsection (1) is based on the person driving a motor vehicle while the person's driving
privilege is suspended, disqualified, or revoked by any state, the United States, or any district,
possession, or territory of the United States for violations corresponding to the violations listed
in Subsections (3)(a)(i) through (viii).

(c) A fineimposed under this Subsection (3) shall be at least the maximum fine for a
class C misdemeanor under Section 76-3-301.
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Section 8. Section 53-3-232 is amended to read:

53-3-232. Conditional license -- May not oper ate a vehicle or motor boat with

alcohol in body penalty.

(1) Asusedin thissection, "qualifying conviction" means:

(a) aconviction of aviolation of Section 41-6-44, Section 41-6-44.6, alocal ordinance
which complies with the requirements of Subsection 41-6-43(1), Section 76-5-207, or of
alcohol-related reckless driving as described under Subsection 41-6-44(9);

(b) arevocation under Section 41-6-44.10 if the revocation is not based on the same
arrest as a conviction under Subsection (1)(a); or

(c) aviolation of Subsection (3).

(2) [Fhe] (@) Until June 30, 2005, the division may only issue, reinstate, or renew a

driver license in the form of ano alcohol conditional license to a person who has a qualifying
conviction for a period of:

[€a] (i) two years after issuance of a Utah driver license or permit following afirst
qualifying conviction that occurred within the previous ten years from the date of arrest; and

[{b] (ii) ten years after issuance of a Utah driver license or permit following a second
or subsequent qualifying conviction that occurred within the previous ten years from the date of
arrest.

(b) Beginning on July 1, 2005, the division may not issue, reinstate, or renew a driver

license in the form of a no alcohol conditional license.

(3) A no acohoal conditional license shall be issued on the condition that the person
may not operate or be in actual physical control of avehicle or motorboat in this state with any
alcohol in the person's body.

(4) Itisaclass B misdemeanor for a person who has been issued ano acohol
conditional license to operate or be in actual physical control of avehicle or motorboat in this
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state in violation of Subsection (3).

Section 9. Section 63-55-253 is amended to read:

63-55-253. Repeal dates, Titles 53, 53A, and 53B.

The following provisions of Title 53A are repealed on the following dates:

(1) Title53A, Chapter 1a, Part 6, Public Education Job Enhancement Program is
repealed July 1, 2005.

(2) The State Instructional Materials Commission, created in Section 53A-14-101, is
repealed July 1, 2011.

(3) Title 53A, Chapter 20a, Public Education Revenue Bond Act, isrepealed July 1,
2007.

(4) Section 53-3-232, Conditional licenses, is repealed July 1, 2015.

Section 10. Effective date.

This bill takes effect July 1, 2005.

Section 11. Repealer.

Thisbill repeals:

Section 53-3-233, Coded licenses.

L egislative Review Note
asof 1-13-05 4:49PM

Based on alimited legal review, thislegisation has not been determined to have a high
probability of being held unconstitutional.

Office of L egidative Research and General Counsel
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State Impact

No fiscal impact.

Individual and Business Impact

No fiscal impact for those who comply with provisions of the bill.
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