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LICENSURE AND REGULATION OF

PROGRAMSAND FACILITIES

2005 GENERAL SESSION
STATE OF UTAH

Sponsor: ThomasV. Hatch

LONGTITLE
General Description:

This bill amends the licensing provisions of Title 62A, Chapter 2, Licensure of
Programs and Facilities, and related provisions.

Highlighted Provisions:

Thisbill:

» modifies and enacts defined terms,

» amends the responsibilities and rulemaking duties of the Office of Licensing;

» listsgrounds for refusing to renew alicense;

» provides requirements for a human services program to obtain approval of
educational service and funding plans;

» imposes requirements for licensing and for making rules regarding the licensing of
residential treatment programs,

» requires applicants for alicense to operate aresidential treatment program to
provide a description of the program and notice of intent to operate aresidential
treatment program to the governing body of the city or county where the program
intends to operate;

» providesthat alocal government may request that the office designate alocal
government employee as a certified local inspector;

» describes the powers of, and restrictions on, a certified local inspector;

» describes the responsibilities of alocal government relating to a certified local
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inspector;

» providesthat records received by the Office of Licensing through reports and
inspections shall be classified in accordance with the Government Records and
Access Management Act;

» providesthat Title 62A, Chapter 2, Licensure of Programs and Facilities, does not
apply to boarding schools or certain licensed mental health professionals;

» providesthat the Office of Licensing may place conditions on licenses;

» lists standards for determining whether to reissue arevoked license;

» providesthat arevoked license may not be reissued until at least one year after final
notice of the revocation is served;

» providesthat alicense may be suspended for up to one year;

» providesthat full faith and credit be extended to an Indian tribe’ s licensure of tribal
foster homes;

» permits records to be copied during administrative inspections;

» provides standards for:

» conducting and reviewing background checks; and
e granting persons direct access to children and vulnerable adults;

» providesthat substance abuse treatment programs that provide services to adults
only are not required to submit identifying information to the Office of Licensing
for criminal background checks;

» provides the Department of Human Services with access to records to conduct
background checks;

» providesthat the Department of Human Services may inform alocal government
that a certified local inspector applicant is listed in those records;

» providesthat a person who is arepresentative of private residential treatment
facilities shall be included on the Board of Child and Family Services; and

» makestechnical changes.
Monies Appropriated in thisBill:

None
Other Special Clauses:

None
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59 Utah Code Sections Affected:

60 AMENDS:

61 62A-2-101, aslast amended by Chapter 22, Laws of Utah 2003

62 62A-2-105, as last amended by Chapter 119, Laws of Utah 2003
63 62A-2-106, as last amended by Chapter 119, Laws of Utah 2003
64 62A-2-108, as last amended by Chapter 358, Laws of Utah 1998
65 62A-2-108.1, as last amended by Chapter 42, Laws of Utah 1997
66 62A-2-109, as last amended by Chapter 358, Laws of Utah 1998
67 62A-2-110, as last amended by Chapter 358, Laws of Utah 1998
68 62A-2-111, aslast amended by Chapter 358, Laws of Utah 1998
69 62A-2-112, aslast amended by Chapter 358, Laws of Utah 1998
70 62A-2-113, aslast amended by Chapter 358, Laws of Utah 1998
71 62A-2-116, as last amended by Chapter 358, Laws of Utah 1998
72 62A-2-117, as enacted by Chapter 358, Laws of Utah 1998

73 62A-2-118, as enacted by Chapter 358, Laws of Utah 1998

74 62A-2-120, as last amended by Chapter 300, Laws of Utah 2002
75 62A-2-121, as last amended by Chapter 86, Laws of Utah 2004
76 62A-2-122, as enacted by Chapter 300, Laws of Utah 2002

77 62A-4a-102, as last amended by Chapter 246, Laws of Utah 2003
78 62A-4a-116.2, aslast amended by Chapter 86, Laws of Utah 2004
79 78-3a-320, as last amended by Chapter 210, Laws of Utah 2003
80 ENACTS:

81 62A-2-108.2, Utah Code Annotated 1953

82 62A-2-108.3, Utah Code Annotated 1953

83

84  Beit enacted by the Legislature of the state of Utah:

85 Section 1. Section 62A-2-101 is amended to read:

86 62A-2-101. Definitions.

87 Asused in this chapter:

88 (1) "Adult day care" means [eontitiets] nonresidential care and supervision;
89 (a) for three or more adults for at least four but less than 24 hours a day[;];_and
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(b) that meets the needs of functionally impaired adults through a comprehensive
program that provides avariety of health, social, recreational, and related support servicesin a
protective setting.

(2) (a) "Boarding school" means aregionally accredited private school that:

(i) _provides aresidence to the school's students:

(A) for the purpose of enabling the school's students to attend classes at the school ; and

(B) asan ancillary service to educating the students at the school;

(ii) hasthe primary purpose of providing the school's students with an education, as
defined in Subsection (2)(b)(i); and
(i) (A) does not provide the trestment or services described in Subsection (27)(a); or

(B) provides the treatment or services described in Subsection (27)(a) on alimited
basis, as described in Subsection (2)(b)(ii).
(b) (i) For purposes of Subsection (2)(a)(ii), "education" means a course of study for

one or more of grades kindergarten through 12th grade.

(ii) For purposes of Subsection (2)(a)(iii)(B), a private school provides the treatment or
services described in Subsection (27)(a) on alimited basisiif:
(A) the treatment or services described in Subsection (27)(a) are provided only as an

incidental service to a student; and

(B) the school does not:

() _specifically solicit a student for the purpose of providing the treatment or services
described in Subsection (27)(a); or
(I _have aprimary purpose of providing the services described in Subsection (27)(a).

(3) "Certified local inspector”" means a person certified by the office, pursuant to
Subsection 62A-2-108.3(1), to conduct an inspection described in Subsection 62A-2-108.3(4).

(4) "Certified local inspector applicant” means a person for which designation as a
certified local inspector is sought under Section 62A-2-108.3.

[)] (5) "Child" means aperson under 18 years of age.

[€3}] (6) "Child placing” means receiving, accepting, or providing custody or care for

any child [dnrder18-yearsof-age], temporarily or permanently, for the purpose of:
(a) finding a person to adopt the child;

(b) placing the child [tempetrarity-or-permanentty] in a home for adoption; or
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(c) foster home placement.

[(4)] (7) "Client” means an individual who receives or has received services from a
[human-services| licensee [underthtschapter].

[€5)] (8) "Day treatment" means specialized treatment [for] that is provided to:

(a) aclient lessthan 24 hours a day [fet];_and

(b) four or more persons who:

(i) areunrelated to the owner or provider; and [who]
(ii) have emotional, psychological, developmental, physical, or behavioral
dysfunctions, impairments, or chemical dependencies. [Bay-trestmenttsprovided+nted-ofor

[€6)] (9) "Department” means the Department of Human Services.

[€A] (10) "Direct access' meansthat an individua has, or likely will have, contact with
or access to achild or vulnerable adult that provides the individual with an opportunity for
personal communication or touch.

[{8}] (11) "Director" means the director of the Office of Licensing.

(12) "Domestic violence" is as defined in Section 77-36-1.

[€£9)] (13) "Domestic violence treatment program” means a nonresidential program

designed to provide psychological treatment and educational services to perpetrators and
victims of domestic violence.

[€16)] (14) "Elder adult” means a person 65 years of age or older.

[(11)] (15) "Executive director" means the executive director of the department.

(16) "Foster home" means a temporary residential living environment for the care of:

(a) fewer than four foster children in the home of alicensed or certified foster parent;

(b) four or more children in the home of alicensed or certified foster parent if the

children are siblings.
[(12)] (17) (8) "Human services [HeenseeorHeensee”] program” means a
(i) foster home;
(ii) youth program[;];
(iii) resource family homel;]; or [4]
(iv) facility or program[;Heensed-by-the-department;] that provides [eare;]:
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(A) secure treatment(;];

(B) inpatient treatment[;];

(C) residential treatment(;];

(D) residential support[;]:

(E) adult day carel5];

(F) day treatment([;];

(G) outpatient treatment[5];

(H) domestic violence treatment[;];
(1) child placing services[;of];

(J) social detoxification[-]; or

(K) any other human services that are required by contract with the department to be

licensed with the department.

(b) "Human services program" does not include a boarding schooal.

(18) "Licensee" means a person or human services program licensed by the office.

[€13}] (19) "Licensing board" means the Human Services Licensing Board.

(20) "Local government" means a

(a) city; or

(b) county.

[(34)] (21) "Minor" has the same meaning as "child."

[€15)] (22) "Office” means the Office of Licensing within the Department of Human
Services.

[€16)] (23) "Outpatient treatment™ means individual, family, or group therapy or
counseling designed to improve and enhance social or psychological functioning for those
whose physical and emotional status allows them to continue functioning in their usual living
environment.

[(A)] (24) (a) "Person associated with the licensee” means a person:

(i) affiliated with alicensee as an owner, director, member of the governing body,
employee, agent, provider of care, or volunteer [ef-ahtman-servicesteensee]; or [ef-an
apphteant]

(ii) applying to become affiliated with a licensee in any capacity listed under
Subsection (24)(a)(i).
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(b) Notwithstanding Subsection [{37)] (24)(a), "person associated with the licensee”
does not include an individual serving on [etther-of] the following bodies unless that individual
has direct access to children or vulnerable adults:

(i) alocal mental health authority under Section 17-43-301 [of];

(ii) alocal substance abuse authority under Section 17-43-201; or

[€1)] (iii) aboard of an organization operating under a contract to provide
[eomprehensive]:

(A) mental health or substance abuse programs; or

(B) servicesfor thelocal mental health authority or substance abuse authority.

(c) "Person associated with the licensee” does not include a guest or visitor whose

access to children or vulnerable adultsis directly supervised by the licensee at all times.

(25) "Regular business hours' means:

() the hours during which services of any kind are provided to aclient; or

(b) the hours during which aclient is present at the facility of alicensee.

[€18}] (26) (a) "Residential support” means arranging for or providing the necessities of
life as a protective service to individuals or families who are disabled or who are experiencing
adidocation or emergency [whieh| that prevents them from providing these services for
themselves or their families. [Freatmenttsnot-anecessary-componentof residential-su

(b) "Residential support" includes providing a supervised living environment for
persons with:

(i) dysfunctions or impairments that are:

(A) emotional;

(B) psychological;

(C) developmental; or
(D) behaviora; or
(ii) chemical dependencies.

(c) Treatment is not a necessary component of residential support.

[(19)] (27) (&) "Residential treatment” means a 24-hour group living environment for
four or more individuals unrelated to the owner or provider that offers room or board and
specialized treatment, behavior modification, rehabilitation, discipline, emotional growth, or

habilitation services for persons with emotional, psychological, developmental, or behavioral
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dysfunctions, impairments, or chemical dependencies. [trresidentia-treatmenthdividualsare

(b) "Residential treatment" does not include a:

(i) _boarding school; or

(ii) foster home.

(28) "Residential treatment program” means a human services program that provides:

(a) residential treatment; or

(b) secure treatment.

[€21)] (29) (8) "Secure treatment” means 24-hour specialized residential treatment or
care for persons whose current functioning is such that they cannot live independently or in a

less restrictive environment.

(b) "Secure treatment” differs from residential treatment to the extent that it requires
intensive supervision, locked doors, and other security measures [whieh] that are imposed on
residents with neither their consent nor control.

[€22)] (30) "Socia detoxification” means short-term residential servicesfor persons
who are [tratoxicated] experiencing or have recently experienced drug or alcohol intoxication,
that are provided outside of a health care facility licensed under Title 26, Chapter 21, Health
Care Facility [t+eensure] Licensing and Inspection Act, and that include:

(8 room and board for persons who are unrelated to the owner or manager of the
facility;

(b) specialized rehabilitation to acquire sobriety; and

(c) aftercare services.

(31) "Substance abuse treatment program” means a program:

(a) designed to provide:

(i) _speciaized drug or alcohol treatment;
(ii)_rehabilitation; or
(iii) habilitation services; and

(b) that provides the treatment or services described in Subsection (31)(a) to persons
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with:

(i) adiagnosed substance abuse disorder; or

(ii) chemical dependency disorder.

[€23)] (32) "Unrelated persons’ means persons other than parents, legal guardians,
grandparents, brothers, sisters, uncles, or aunts.

[€24)] (33) "Vulnerable adult” means an elder adult or an adult who has a temporary or
permanent mental or physical impairment that substantially affects the person's ability to:

(a) provide personal protection;

(b) provide necessities such as food, shelter, clothing, or mental or other health care;

(c) obtain services necessary for health, safety, or welfare;

(d) carry out the activities of daily living;

(e) manage the adult's own resources; or

(f) comprehend the nature and consequences of remaining in a situation of abuse,
neglect, or exploitation.

[€253] (34) (&) "Youth program” means a nonresidential program[;] designed to provide
behavioral, substance abuse or mental health services to minors that:

(i) serves[etther] adjudicated or nonadjudicated youth;

(if) chargesafeefor its services;

(iif) may or may not provide host homes or other arrangements for overnight
accommodation of the youth;

(iv) may or may not provide all or part of its servicesin the outdoors,

(v) may or may not limit or censor access to parents or guardians; and

(vi) prohibits or restricts aminor's ability to leave the program at any time of [his] the
minor's own free will.

(b) "Youth program™ does not include recreational programs such as Boy Scouts, Girl
Scouts, 4-H, and other such organizations.

Section 2. Section 62A-2-105 is amended to read:

62A-2-105. Licensing board responsibilities.

(1) Inaccordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
licensing board shall review and approve rules regarding:

(&) approving, denying, suspending, and revoking licenses [ferhtman-services
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i eeititied]:

(b) conditional licenses, variances from department rule, and exclusions,

(c) the protection of the basic health and safety of clients;

(d) licensing of all persons and human services [tHeensees] programs that are required
to be licensed under this chapter; and

(e) natification to providers and subproviders of rights and responsibilities including
who to contact within the department when filing a complaint against a licensee or [faeiity]
human services program, and the responsibility of the department to follow up once contacted.

(2) Thelicensing board shall:

(a) defineinformation that shall be submitted to the department with an application for

alicense;

(b) review and approve fees, in accordance with Section 63-38-3.2, for licenses issued
under this chapter;

(c) represent the community and [the-htman-services] licensees; and

(d) advise the department as requested, concerning enforcement of rules established
under this chapter.

Section 3. Section 62A-2-106 is amended to read:

62A-2-106. Officeresponsibilities.

[Fhe-office-shat:]

(1) Subject to the requirements of federal and state law, the office shall:

(a) make rulesin accordance with Title 63, Chapter 46a, Utah Administrative
Rulemaking Act, to establish:

[ta)] (i) basic health and safety standards for licensees, which shall be limited to the
following:

[{h] (A) fire sefety;

[{iH)] (B) food safety;

[(HD)] (C) sanitation;

[()] (D) infectious disease control;

[tw}] (E) safety of the:

(1) physical [ptant:] facility and grounds; and

(11) area and community surrounding the physical facility;

-10-
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[tvH)] (F) transportation safety;

[€vit)] (G) emergency preparedness and response;
[€witt)] (H) the administration of medical standards and procedures, consistent with the

related provisions of thistitle; [and]
[€29] (1) [eensumer] staff and client safety and protection;
(J) the administration and maintenance of client and service records;
(K) staff qualifications and training;
(L) staff to client ratios; and
(M) accessto firearms;

(ii) procedures and standards for permitting a licensee to:

(A) providein the same facility and under the same conditions as children, residential

treatment services to a person 18 years old or older who:

(1) beginsto reside at the licensee's residential treatment facility before the person's
18th birthday;

(1) hasresided at the licensee's residential treatment facility continuously since the
time described in Subsection (1)(a)(ii)(A)(1):

(111) bhas not completed the course of treatment for which the person began residing at

the licensee's residential treatment facility; and

(1V) _voluntarily consents to complete the course of treatment described in Subsection
QO @GDNA)IID; or
(B) (1) provide residential treatment services to a child who is:

(AQ) 12 yearsold or older; and

(Bb) under the custody of the Division of Juvenile Justice Services; and
(1) provide, in the same facility as a child described in Subsection (1)(a)(ii)(B)(1),
residential treatment servicesto aperson whois:

(Aa) atleast 18 years old, but younger than 21 years old; and

(Bb) under the custody of the Division of Juvenile Justice Services;

[tBy] (iii) minimum administration and financial requirements for licensees; and
[€e)] (iv) guidelinesfor variances from rules established under this Subsection (1);

-11-
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[€3)] (c) issuelicensesin accordance with this chapter;

[4}] (d) conduct surveys and inspections of licensees and facilities in accordance with
Section 62A-2-118;

[€5}] (e) collect licensure fees,

[€6}] (f) provide necessary administrative support to the licensing board,;

[ PrOVIGEeO Catirofto cens O aC
of]
(g) _notify licensees of the name of a person within the department to contact when

filing acomplaint;

[€8}] (h) investigate complaints regarding any licensee or [faetity] human services
program;

[£9] (i) have accessto all records, correspondence, and financial data required to be
maintained by alicensee [erfaetity];

[€16)] (1) have authority to interview any client, family member of aclient, employee,
or officer of a[humar-serviees] licensee [er-faeHity]; and

[(21)] (k) have authority to deny, condition, revoke, suspend, or extend any license

issued by the department under this chapter by following the procedures and requirements of
Title 63, Chapter 46b, Administrative Procedures Act.

(2) In establishing rules under Subsection (1)(a)(i)(G), the office shall require a
licensee to establish and comply with an emergency response plan that requires clients and staff

to:

-12 -
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(a) immediately report to law enforcement any criminal activity committed:

(i) _on the premises where the licensee operates its human services program;

(ii) by or against its clients; or

(iii) by or against a staff member while the staff member is on duty;

(b) immediately report to emergency medical services any medical emergency:

(i) _on the premises where the licensee operates its human services program;

(ii) involving its clients; or

(iii) involving a staff member while the staff member is on duty; and

(c) immediately report other emergencies that occur on the premises where the licensee

operates its human services program to the appropriate emergency services agency.
Section 4. Section 62A-2-108 is amended to read:

62A-2-108. Licensurerequirements-- Expiration -- Renewal.

(1) Except as provided in Section 62A-2-110, [Re] a person, agency, firm, corporation,
association, or governmental unit, acting severally or jointly with any other person, agency,
firm, corporation, association, or governmental unit, may not establish, conduct, or maintain a
human services program [erfacHity] in this state without a valid and current license issued by
and under the authority of the [department] office as provided by this chapter and the rules of
the licensing board.

(2) (a) For purposes of this Subsection (2), "member" means a person or entity that is

associated with another person or entity:

(i) asamember;

(ii) asapartner;

(iii) as ashareholder; or

(iv) asaperson or entity involved in the ownership or management of aresidential

treatment program owned or managed by the other person or entity.

[€2Ne] (b) A licenseissued under this chapter [ts-assighable-or-transferable] may not

be assigned or transferred.

(c) An application for alicense under this chapter shall be treated as an application for

reinstatement of arevoked licenseif:

(i) (A) the person or entity applying for the license had alicense revoked under this
chapter; and

-13-
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(B) the revoked license described in Subsection (2)(c)(i)(A) is not reinstated before the
application described in this Subsection (2)(c) is made; or
(ii) (A) amember of an entity applying for the license:

() (Aa) had alicense revoked under this chapter; and
(Bb) the revoked license described in Subsection (2)(c)(ii)(A)(1)(Aa) is not reinstated
before the application described in this Subsection (2)(c) is made; or

(1N (Aa) was amember of an entity that had a license revoked under this chapter at any

time before the license was revoked; and

(Bb) the revoked license described in Subsection (2)(c)(ii)(A)(11)(Aa) is not reinstated
before the application described in this Subsection (2)(c) is made.

(3) A current license shall at al times be posted in the facility where each human

services program [er-factity] is operated, in aplace that isvisible and readily accessible to the
public.

(4) (a) Each license issued under this chapter expires at midnight 12 months from the
date of issuance unlessit has been:

(i) previously revoked by the office; or

(i1) voluntarily returned to the office by the [htuman-servtees] licensee.

(b) A license shall be renewed upon application and payment of the applicable fee,
unless the office finds that the licensee [er-factity-has]:

(i) isnot [eomphied] in compliance with the:

(A) provisions of this chapter; or
(B) rules made under this chapter[-];

(ii) has engaged in a pattern of noncompliance with the:

(A) provisions of this chapter; or

(B) _rules made under this chapter;

(iii) has engaged in conduct that is grounds for denying alicense under Section
62A-2-112; or

(iv) has engaged in conduct that poses a substantial risk of harm to any person.

(5) Any licensee [erfacttty-whieh] that isin operation at the time rules are madein
accordance with this chapter shall be given areasonable time for compliance as determined by

therule.

-14 -
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(6) (a) A license for a human services program issued under this section shall apply to

aspecific human services program site.

(b) A human services program shall obtain a separate license for each site where the

human services program is operated.
Section 5. Section 62A-2-108.1 is amended to read:
62A-2-108.1. Coordination of human services and educational services --

Licensing of programs -- Procedures.
(1) For purposes of this section:

(a) "accredited private school” means a private school that is accredited by an
accrediting entity recognized by the Utah State Board of Education; and
(b) "education entitled children" means children:

(i) _subject to compulsory education under Section 53A-11-101; or
(ii) entitled to educationa services under Section 53A-15-301.

eduecational-services tnder-Section-53A-15-361] education entitled children unless the human

services program presents _an educational service plan that includes evidence:

(a) satisfactory to:

(i) the [treenstngradthority] office; and [to]

(ii) (A) thelocal school board of the school district in which the human services
program will be operated; or

(B) the schooal district superintendent of the school district in which the human services

program will be operated; and
(b) that children served by the human services program shall receive appropriate

educational services satisfying the requirements of applicable law.
[2)] (3) [Hthe] Subject to Subsection (8), if a human services program [tstebe

permitted-to-serve-any-chitdren] serves any education entitled children whose custodia parents
or legal guardians reside outside the state, then the program shall also provide an educational

funding plan that includes evidence:
(a) satisfactory [evidenee] to:
(i) the [Heensgatthority] office; and [to]

-15-
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(ii) (A) thelocal school board of the school district in which the human services

program will be operated; or

(B) the schooal district superintendent of the school district in which the human services

program will be operated; and
(b) that al costs for educational servicesto be provided to [these-students] the
education entitled children, including tuition and school fees approved by the local school

board, shall be borne by the human services program.

(4) Subject to Subsection (8) and in accordance with Subsection (2), the human

services program shall obtain and provide the office with a letter:
(a) from the entity referred to in Subsection (2)(a)(ii):
(i) approving the educational service plan referred to in Subsection (2); or
(i) (A) disapproving the educational service plan referred to in Subsection (2); and
(B) listing the specific requirements the human services program must meet before

approval is granted; and
(b) from the entity referred to in Subsection (3)(a)(ii):
(i) _approving the educational funding plan, referred to in Subsection (3); or

(ii) (A) disapproving the educational funding plan, referred to in Subsection (3); and

(B) listing the specific requirements the human services program must meet before

approval is granted.
(5) [Fature] Subject to Subsection (8), failure of alocal school board or school district
superintendent to respond to a proposed plan within 45 days of receipt of the plan is equivalent

to approval of the plan by the local school board[:] or school district superintendent if the

human services program provides to the office:

(a)_proof that:
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(i) the human services program submitted the proposed plan to the local school board

or school district superintendent; and

(ii) _more than 45 days have passed from the day on which the plan was submitted: and

(b) an affidavit, on aform produced by the office, stating:

(i) _the date that the human services program submitted the proposed plan to the loca

school board or school district superintendent:

(ii) that more than 45 days have passed from the day on which the plan was submitted:

and
(iii) that the local school board or school district superintendent described in

Subsection (5)(b)(i) failed to respond to the proposed plan within 45 days from the day on

which the plan was submitted.

(6) If a[human-servicesprogram] licensee that is licensed to serve an education
entitled child fails to comply with its approved educational service plan or educational funding

plan, then:

(a) the [Heensgadthortty] office shall give the [program] licensee notice of intent to
revoke the [Heensdre] licensee's license; and[;]

(b) if the [program] licensee continues its noncompliance for more than 30 days after
receipt of the notice[;] described in Subsection (6)(a), the office shall revoke the [program's]

licensee's license.
(7) If [a] an education entitled child whose custodia parent or legal guardian resides

within the state is provided with educational services by a school district other than the school
district in which the custodial parent or legal guardian resides, then the funding provisions of
Section 53A-2-210 apply.

(8) A human services program that is an accredited private school:

(a) for purposes of Subsection (2):

(i) isonly required to submit an educational service plan for approval by the office; and

(ii) _isnot required to submit an educational service plan for approval by an entity
described in Subsection (2)(a)(ii);
(b) for purposes of Subsection (3):

(i) isonly reguired to submit an educational funding plan for approva by the office;
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(i) isnot required to submit an educational funding plan for approval by an entity
described in Subsection (3)(a)(ii); and

(c) isnot required to comply with Subsections (4) and (5).

Section 6. Section 62A-2-108.2 is enacted to read:

62A-2-108.2. Licensingresidential treatment programs -- Notification of local

gover nment.

(1) (a) In accordance with Title 63, Chapter 46, Utah Administrative Rulemaking Act,
the office shall make rules that establish categories of residential treatment |icenses based on
differences in the types of residential treatment programs.

(b) The categories referred to in Subsection (1)(a) may be based on differences in:

(i) services offered;

(ii) types of clients served:

(iii) risks posed to the community; or

(iv) other factors that make regulatory differences advisable.

(2) Subject to the requirements of federal and state law, and pursuant to the authority
granted by Section 62A-2-106, the office shall establish and enforce rules that:
(a) relate generally to all categories of residential treastment program licenses; and

(b) relate to specific categories of residential treatment program licenses on the basis of

the regulatory needs, as determined by the office, of residential treatment programs within

those specific categories.

(3) Before submitting an application for alicense to operate aresidential treatment

program, the applicant shall serve notice of its intent to operate aresidential treatment program

on the governing body of:

(a) thecity in which the residential treatment program will be located; or

(b) if theresidentia treatment program will be located in the unincorporated area of a

county, the county in which the residential treatment program will be located.
(4) The notice described in Subsection (3) shall include the following information
relating to the residentia treatment program:

(a) an accurate description of the residentia treatment program;

(b) the location where the residential treatment program will be operated:

(c) the services that will be provided by the residential treatment program;
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(d) thetype of clients that the residential trestment program will serve;

(e) the category of license for which the residential treatment program is applying to

the office;

(f)_the name, telephone number, and address of a person that may be contacted to make

inquiries about the residential treatment program; and

(q)_any other information that the office may reguire by rule.

(5) When submitting an application for alicense to operate aresidential treatment

program, the applicant shall include with the application:

(a) acopy of the notice described in Subsection (3); and

(b) proof that the applicant served the notice described in Subsection (3) on the

governing body described in Subsection (3).
Section 7. Section 62A-2-108.3 is enacted to read:
62A-2-108.3. L ocal government -- Certified local inspector -- Local inspection of a

residential treatment facility -- Reporting violations.
(1) (a) Subiject to this Subsection (1) and Subsection (3), the office shall designate, or
renew the designation of, alocal government employee as a certified local inspector if:

(i) the governing body of alocal government gives the office written notice:

(A) of the name of an employee of the local government; and

(B) reguesting that the office designate the employee described in Subsection

(D(@A)(i)(A) as acertified loca inspector; and

(ii) the employee described in Subsection (1)(a)(i) successfully completes the training
described in Subsection (1)(b).

(b) Before designating alocal government employee as a certified local inspector, the
office shall:

(i) provide training to the local government employee on:

(A) this chapter;

(B) the rules established under:

() Subsection (2); and

(1) Subsection 62A-2-106(1)(a);

(C) the Fourth Amendment to the Constitution of the United States; and

(D) other issues relating to conducting the inspections described in Subsection (4); and
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(ii) conduct a criminal background check of the local government employee pursuant

to the same procedures established for a criminal background check of an applicant for an
initial license under Section 62A-2-120.

(c) Subject to Subsection (6), the office may not designate a person as a certified |ocal
inspector:

(i) unless the office approves the person to have direct access to children or vulnerable
adults pursuant to Section 62A-2-120; or

(i) if the office determines that, based on the conduct of the person, it isnot in the

public's best interest to designate the person as a certified local inspector.
(d) The office shall provide to acertified local inspector identification that:
(i) identifies the person as a certified loca inspector:;

(ii) contains a photograph of the certified local inspector;

(iii) states the date on which the certification of the certified local inspector expires;

and
(iv) identifies the geographic location where the certified local inspector is authorized

to conduct an inspection.

(e) Nothing in this section shall be construed to reguire alocal government to employ a

certified local inspector.

(2) The office shall make rulesin accordance with Title 63, Chapter 46a, Utah
Administrative Rulemaking Act, to establish procedures for:

(a) complying with this section; and

(b) the conduct of inspections by a certified local inspector.

(3)_For purposes of Subsection (1):

(a) the designation of a person as a certified local inspector shall expire one calendar

year from the day on which the designation is made;

(b) the designation of a person as a certified local inspector may not be renewed unless

Subsection (1) is complied with, including:

(i) providing arefresher course on the training described in Subsection (1)(b)(i); and

(ii) _conducting a new criminal background check pursuant to Subsection (1)(b)(ii); and

(c) the office:

(i) _shall revoke a person's designation as a certified local inspector if:
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(A) subject to Subsection (6), the person commits an act that is grounds for refusing to

designate a person as a certified local inspector;

(B) the person's local government employer requests that the designation described in
this Subsection (3)(c)(i) be revoked: or
(C) the person is no longer employed by alocal government, unless:

(1)_the person is employed by another local government; and
(11) the governing body of the local government described in Subsection (3)(c)(i)(C)(1),
requests, in writing, that the person's designation as a certified local inspector continue; and

(ii) subject to Subsection (6), may revoke a person's designation as a certified local

inspector if the person violates:

(A) this section; or

(B) arule made by the department that relates to this section.

(4) (2) Subject to Subsection (4)(b), a certified local inspector may inspect a residential

treatment facility of alicensee:

(1) if the certified local inspector is an employee of alocal government that is a

(A) (1) city; and

(1) theresidential treatment facility is located within the city; or

(B) (I) county; and

(1) theresidential trestment facility is |ocated within the unincorporated area of the

county;
(ii) _only during regular business hours;

(iii) pursuant to:

(A) thissection; and

(B) the rules made by the office under this section; and

(iv) to determine whether the residential treatment facility isin compliance with the

requirements of:
(A) this chapter; and
(B) the rules made pursuant to this chapter.

(b) Notwithstanding Subsection (4)(a), a certified local inspector, may not:

(i) inspect aresidential treatment facility of alicensee:

(A) if the office instructs the certified local inspector to not conduct an inspection; or
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(B) except in an emergency, without giving the office prior notice of the inspection:;

and
(ii) unless otherwise authorized by law, examine or obtain any record of aresidentia

treatment facility, including arecord relating to:

(A) aclient of the residential treatment facility:;

(B) an employee of the residential treatment facility; or

(C) anincident that occurs at the residential treatment facility.

(c) Within 24 hours, excluding weekends and holidays, of conducting an inspection

under this Subsection (4), the inspector shall provide the office with awritten report informing

the office of the details of the inspection, including any violation by the licensee of:

(i) _this chapter; or

(ii)_the rules made pursuant to this chapter.

(5) (a) A local government employee who is a certified local inspector:

(i) _may not take any action pursuant to this section without approval from the certified

local inspector's local government employer:

(ii) when taking any action pursuant to this section, shall at all times be considered an

employee of the certified local inspector's local government employer: and

(iii) _is not an employee of the:

(A) office; or
(B) department.

(b) If acertified local inspector acts or failsto act in away that would otherwise incur

any liability to the office or the department, the certified local inspector's local government

employer shall indemnify, defend, and hold harmless the office and the department for that
liability.
(c) (i) A loca government employer of acertified local inspector is primarily

responsible for the training of the local government employer's certified local inspector.
(ii) The training described in Subsection (1)(b)(i) that is provided by the officeis
supplemental to the primary training responsibility of the certified local inspector's local

government employer.

(d) Theloca government employer of acertified local inspector shall be responsible to

pay the certified local inspector for al action taken by the certified local inspector under this
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section, including:

(i) _conducting an inspection;

(ii) preparing an inspection report for the office; and

(iii) participating in training.
(6) () For purposes of Subsection (1), and Subsections (3)(c)(i)(A) and (3)(c)(ii), if the
office determines to not designate or renew the designation of a person as a certified local

inspector, the office shall notify the person and the governing body of the local government

that employs the person:
(i) of the determination described in this Subsection (6)(a);
(ii) of the reasons for the determination described in this Subsection (6)(a); and

(iii) that the person or the local government, or both, may request a hearing in the

department's Office of Administrative Hearings, to challenge the office's decision.

(b) A person for whom ahearing is requested under Subsection (6)(a)(iii) is not a

certified loca inspector until:

(i) _afina decision is made that the office should designate the person as a certified

local inspector; and
(ii) (A) all appedls of the determination described in Subsection (6)(a) are exhausted:

(B) thetime for an appeal described in Subsection (6)(b)(ii)(A) has expired.
(7) () If the office determines that aresidential treatment facility has violated this
chapter or the rules made pursuant to this chapter, the office shall provide written notice of the

violation to the governing body of:

(i) thecity that the residential treatment facility is located in; or

(ii) the county that the residential treatment facility islocated in, if the residential
treatment facility islocated in the unincorporated area of the county.

(b) The written notice described in Subsection (7)(a):

(i) subject to Subsection (7)(b)(ii), shall include:

(A) the name of the residential treatment facility;

(B) the location of the residential treastment facility:
(C) the date and time that the violation occurred; and
(D) the provision of the statute or rule that is violated; and
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(ii) _may not include:

(A) the name of any person connected with the violation; or

(B) any information prohibited from disclosure by Title 63, Chapter 2, Government

Records Access and Management Act.

(c) A local government may seek additional information relating to aviolation
described in this Subsection (7) to the extent permitted by Title 63, Chapter 2, Government
Records Access and Management Act.

Section 8. Section 62A-2-109 is amended to read:

62A-2-109. License application -- Classification of information.

(1) An application for alicense under this chapter shall be made to the office and shall
contain information that the board determines is necessary in accordance with [estabhshed]
approved rules.

(2) Information received by the office through reports and inspections shall be
classified [aspubhe] in accordance with Title 63, Chapter 2, Government Records Access and
Management Act.

Section 9. Section 62A-2-110 is amended to read:

62A-2-110. Exclusionsfrom chapter.

The provisions of this chapter do not apply to:

(1) afacility or program owned or operated by an agency of the United States
government;

(2) afacility or program operated by or under an exclusive contract with the
Department of Corrections;

(3) [private] unless required otherwise by a contract with the department, individual or
group counseling by a mental health professional licensed [practitioner] under Title 58, Chapter
60, Mental Health Professional Practice Act; [6t]

(4) agenera acute hospital, small health care facility, speciaty hospital, nursing care
facility, or other health care facility licensed by the Department of Health under [Section
26-21-2] Title 26, Chapter 21, Health Care Facility Licensing and Inspection Act; or

(5) aboarding school.

Section 10. Section 62A-2-111 is amended to read:

62A-2-111. Adjudicative proceedings.
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(1) Whenever the office has reason to believe that a [human-services]| licensee [of
feettity] isin violation of this chapter or rules made under this chapter, the office may
commence adjudicative proceedings to determine the legal rights of the [human-services|
licensee [er-factty] by serving notice of agency action in accordance with Title 63, Chapter
46b, Administrative Procedures Act.

(2) A [human-services] licensee, human services program, or individual may

commence adjudicative proceedings, in accordance with Title 63, Chapter 46b, Administrative
Procedures Act, regarding all office actions that determine the legal rights, duties, privileges,
immunities, or other legal interests of the [human-serviees] licensee, human services program,

or persons associated with the licensee, including all office actions to grant, deny, place
conditions on, revoke, suspend, withdraw, or amend an authority, right, or license under this

chapter.
Section 11. Section 62A-2-112 is amended to read:
62A-2-112. Violations-- Penalties.
If the office finds that a violation has occurred under Section 62A-2-111, it may:
(1) deny, place conditions on, suspend, or revoke alicensg, if it finds.

(a) that there has been afailure to comply with the rules approved by the board[;]; or [t
ttfines)

(b) evidence of aiding, abetting, or permitting the commission of any illegal act; or

(2) restrict or prohibit new admissions to a human services program or facility, if it
finds:

(a) that there has been afailure to comply with rules approved by the board[;]; or [H+t
finds]

(b) evidence of aiding, abetting, or permitting the commission of any illegal act in the
human services program or facility.

Section 12. Section 62A-2-113 is amended to read:

62A-2-113. Licenserevocation -- Suspension.

(1) If alicenseisrevoked, the office may not grant a new license [after] unless:

() the human services program provides satisfactory evidence [tssabmttted] to the
office[;evideneing] that the conditions upon which revocation was based have been corrected;
[and]
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772 (b) [thspeettorrand] the human services program is inspected by the office and found to
773  bein compliance with all provisions of this chapter and applicable ruled[];

774 (c) at least one year has passed since the day on which the licensee is served with final
775 notice that the license is revoked; and

776 (d) the office determines that the interests of the public will not be jeopardized by

777  granting the license.

778 (2) The office may [enty] suspend alicense for [aperiog-of-time-which-toesriot

779  exceedthecurrentexpiration-dateof-thatteense] no longer than one year.

780 (3) When alicense has been suspended, the office may [eomptetely-or-partialy]

781  restore,_or restore subject to conditions, the suspended license upon a determination that the:
782 (@) conditions upon which the suspension was based have been completely or partially
783  corrected; and

784 (b) interests of the public will not be jeopardized by restoration of the license.

785 Section 13. Section 62A-2-116 is amended to read:

786 62A-2-116. Violation -- Criminal penalties.

787 A person who owns, establishes, conducts, maintains, manages, or operates a human

788  services[feetity] program in violation of this chapter is guilty of aclass A misdemeanor if the
789  violation endangers or harms the health, welfare, or safety of persons participating in that

790  program.

791 Section 14. Section 62A-2-117 is amended to read:

792 62A-2-117. Licensureof tribal foster homes.

793 (1) ThelIndian Child Welfare Act, 25 U.S.C. Secs. 1901-1963, provides that Indian
794  tribes may develop and implement tribal foster home standards.

795 (2) Theoffice shall [Heense] give full faith and credit to an Indian tribe’s certification

796  or licensure of tribal foster homes according to standards developed and approved by the Indian
797  tribe, pursuant to the Indian Child Welfare Act, 25 U.S.C. Secs. 1901-1963.

798 (3) If the Indian tribe has not developed standards, the office shall license tribal foster
799  homes pursuant to this chapter.

800 Section 15. Section 62A-2-118 is amended to read:

801 62A-2-118. Administrative inspections.

802 (1) The office may, for the purpose of ascertaining compliance with [the-provistonsof]
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803 thischapter, enter and inspect on aroutine basis the facility of alicensee.
804 (2) Before conducting an inspection under Subsection (1), the office shall, after
805 identifying the person in charge:

806 (a) give proper identification;

807 (b) request to see the applicable licenseg;

808 (c) describe the nature and purpose of the inspection; and

809 (d) if necessary, explain the authority of the office to conduct the inspection and the

810 penalty for refusing to permit the inspection as provided in Section 62A-2-116.

811 (3) In conducting an inspection under Subsection (1), the office may, after meeting the
812  requirements of Subsection (2):

813 (a) inspect the physical facilities,

814 (b) inspect and copy records and documents,

815 (c) interview officers, employees, clients, family members of clients, and others; and
816 (d) observethe licenseein operation.

817 (4) Aninspection conducted under Subsection (1) shall be during regular business

818  hoursand may be announced or unannounced.

819 (5) The [human-services| licensee shall make copies of inspection reports available to
820 the public upon request.

821 (6) The provisions of this section apply to on-site inspections and do not restrict the
822  office from contacting family members, neighbors, or other individuals, or from seeking

823 information from other sources to determine compliance with [theprovistensof]| this chapter.

824 Section 16. Section 62A-2-120 is amended to read:

825 62A-2-120. Criminal background checks -- Direct accessto children or

826  vulnerableadults.

827 (1) (8) [An] Except as provided in Subsection (7), an applicant for an initia license or

828 alicenserenewal under this chapter shall submit to the [department] office the names and other
829 identifying information, which may include fingerprints, of all persons associated with the

830 licensee, as defined in Section 62A-2-101, with direct access to children or vulnerable adults.
831 .. : : : . : :

832
833 (b) The Criminal Investigations and Technical Services Division of the Department of
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Public Safety, or the office as authorized under Section 53-10-108, shall process [that] the
information described in Subsection (1)(a) to determine whether the individual has been

convicted of any crime.
(c) If anindividua has not continuously lived in Utah for the five years immediately
preceding the day on which the information referred to in Subsection (1)(a) is submitted to the

office, the individual shall submit fingerprints for a FBI national criminal history record check.
The fingerprints shall be submitted to the FBI through the Criminal Investigations and
Technical Services Division.

(2) The [department] office shall approve a person for whom identifying information is
submitted under Subsection (1) to have direct access to children or vulnerable adultsin the
licensee program [servinfg-chttarenor-vutnerabte-adutts] if:

(@) (i) the person isfound to have no criminal history record; or

[{b){h)] (ii) (A) theonly convictionsin the person's criminal history record are]+—A)]
misdemeanors or infractions not involving any of the offenses described in Subsection (3)[+er

]; and

[€1)] (B) the date of the last conviction under Subsection (2)[tb)tH](a)(ii)(A) is more
than five years before the date of the searchl[-];

(b) the personisnot listed in the statewide database of the Division of Aging and Adult
Services created by Section 62A-3-311.1;

(c) juvenile court records do not show that a court made a substantiated finding, under

Section 78-3a-320, that the person committed a severe type of child abuse or neglect;

(d) the personisnot listed in the Licensing Information System of the Division of
Child and Family Services created by Section 62A-4a-116.2; and

(e) the person has not pled guilty or no contest to a pending charge for any:

(i) felony;

(i) misdemeanor listed in Subsection (3); or

(iii) infraction listed in Subsection (3).

(3) [Thedepartment] Unless at least ten years have passed since the date of conviction,
the office may not approve a person to have direct access to children or vulnerable adultsin the

[ S

e-adutts-the-person-has-at-any-time] licensee's

human services program if that person has been convicted of an offense, whether afelony,
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misdemeanor, or infraction, that [was] is:
(a) identified as a sexual offense, domestic violence, lewdness, assault, or battery;

(b) aviolation of any pornography law, including sexual exploitation of a minor;

(c) prostitution;

(d) [identified] included in:

(i) Title 76, [Utah-Eriminal
the-person:or] Chapter 5, Offenses Against the Person;

[€e)] (ii) [teentifiecHn] Title 76, [YUtah-Criminal-Codeasa-sexta-offense;] Chapter 5a,
Sexual Exploitation of Children; or

(iii) Title 76, Chapter 7, Offenses Against the Family; or

(€) aconviction in:

(i) (A) another state, territory, or district of the United States; or

(B) afederal court of the United States; and

(i) for an offense that, if committed in the state, would constitute a violation of an
offense described in Subsection (3)(d).

(4) (@) If aperson for whom identifying information is submitted under Subsection (1)
is not approved by the [department] office under Subsection (2) or (3) to have direct access to
children or vulnerable adults in the licensee program [ serving-chitdrer-or-vutherable-adutts),

the [department] office shall conduct a comprehensive review of criminal and court records and

related circumstancesiif [ap

Subseettor(1)] the reason the approval is not granted is due solely to one or more of the

following:

(i) [hasbeenconvicted-at-any-ttmeof] a conviction for:
(A) any felony not listed in Subsection (3);

[ T T D Y A A ven

[€A)] (B) any misdemeanor or infraction, not listed in Subsection (3)[+of], within five

vears of the date of the search;

(B troct Hiteckin Subseetion-(3)-o]

[(i##)—hes cted . ]
(C) aprotective order or ex parte protective order violation under Section [76-5-18]

76-5-108 or asimilar statute in another state[:]; or
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(D) any felony, misdemeanor, or infraction listed in Subsection (3) if at least ten years

have passed since the date of conviction;

(ii) apleaof gquilty or no contest to a pending:

(A) felony;

(B) misdemeanor not listed in Subsection (3); or

(C) infraction not listed in Subsection (3);

(iii) the personislisted in the statewide database of the Division of Aging and Adult
Services created by Section 62A-3-311.1;

(iv) juvenile court records show that a court made a substantiated finding, under

Section 78-3a-320, that the person committed a severe type of child abuse or neglect; or

(v) thepersonislisted in the Licensing Information System of the Division of Child
and Family Services created by Section 62A-4a-116.2.
(b) The comprehensive review under Subsection (4)(a) shall include an examination of:

(i) the date of the offense or incident;

(if) the nature and seriousness of the offense or incident;

(iii) the circumstances under which the offense or incident occurred;

(iv) the age of the [effender] perpetrator when the offense [was-eommttted] or incident
occurred;

(v) whether the offense or incident was an isolated or repeated incident;

(vi) whether the offense or incident directly relates to abuse of a child or vulnerable
adult, including:

(A) actual or threatened, nonaccidental physical or mental harm;

(B) sexua abuse;

(C) sexual exploitation; and

(D) negligent treatment;

(vii) any evidence provided by the person of rehabilitation, counseling, or psychiatric
treatment received, or additional academic or vocational schooling completed, by the person;
and

(viii) any other pertinent information.

(c) Atthe conclusion of the comprehensive review under [this] Subsection (4)(a), the
[clepartment] office shall [etther] approve [ernetapprove] the person who is the subject of the
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wottd] unlessit finds that approval will likely create arisk of harm to achild or vulnerable

adult.

(d) Inaccordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
[elepartment] office may make rules, consistent with this chapter, defining procedures for the
comprehensive review described in this Subsection (4).

(5) (a) For purposes of this Subsection (5), "directly supervised" means that the person

being supervised is under the uninterrupted visual and auditory surveillance of the person doing

the supervising.

(b) A licensee may not permit any person to have direct accessto achild or a

vulnerable adult unless that personiis:

(i) associated with the licensee and:

(A) approved by the office to have direct access to children or vulnerable adults under

this section; or

(B) (1) the office has not determined whether to approve that person to have direct

access to children or vulnerable adults;
(1) the information described in Subsection (1)(a), relating to that person, is submitted
to the department; and

(111) that person is directly supervised by a person associated with the licensee who is

approved by the office to have direct access to children or vulnerable adults under this section:;

or
(ii) (A) not associated with the licensee: and

(B) directly supervised by a person associated with the licensee who is approved by the

office to have direct access to children or vulnerable adults under this section.

[€5)] (6) () Within 30 days after receiving the identifying information for a person
under Subsection (1), the [department] office shall give written notice to the person and to the
[htrman-serviees] licensee or applicant with whom the person is associated of :

() the [department's] office's decision regarding its background screening clearance
and findings; and

(if) a[tstng] list of any convictions found in the search.
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(b) With the notice described in Subsection [(5)] (6)(a), the [department] office shall
also give to the person the details of any comprehensive review conducted under Subsection
(4).

(c) If the notice under Subsection [5}] (6)(a) states that the person is not approved to
have direct access to children or vulnerable adults, the notice shall further advise the persons to
whom the notice is given that either the person or the [htman-serviees] licensee or applicant
with whom the person is associated, or both, may, [ptrsdantto] under Subsection
62A-2-111(2), request a hearing in the department's Office of Administrative Hearings, to
challenge the [department's] office's decision.

(d) Inaccordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
[elepartment] office shall make rules, consistent with this chapter:

(i) defining procedures for the challenge of its background screening decision
described in this Subsection [(5)] (6); and

(ii) expediting the process for renewal of alicense [ptrstantto] under the requirements
of this section and other applicable sections.

(7) Notwithstanding Subsection (1)(a). this section does not apply to an applicant for

aninitia license, or license renewal, to operate a substance abuse treatment program that

provides services to adults only.

Section 17. Section 62A-2-121 is amended to read:

62A-2-121. Accessto abuse and neglect infor mation.

(1) With respect to [human-servicesteensees] alicensee, or a certified local inspector
applicant, the department may access only the Licensing Information System of the Division of
Child and Family Services created by Section 62A-4a-116.2 and juvenile court records under
Subsection 78-3a-320[{4)](6), for the purpose of:

(@) (i) determining whether a person associated with [a] the licensee, with direct access

to children[;]:

(A) islisted in the Licensing Information System; or

(B) has asubstantiated finding by a juvenile court of a severe type of child abuse or
neglect under Subsections 78-3a-320(1) and (2); and

[{b] (ii) informing alicensee that a person associated with the licensee:

(A) islisted in the Licensing Information System; or
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(B) has a substantiated finding by a juvenile court of a severe type of child abuse or
neglect under Subsections 78-3a-320(1) and (2)[-];_or
(b) (i) determining whether a certified local inspector applicant:

(A) islisted in the Licensing Information System; or

(B) has a substantiated finding by a juvenile court of a severe type of child abuse or
neglect under Subsections 78-3a-320(1) and (2); and
(i) informing alocal government that a certified local inspector applicant:

(A) islisted in the Licensing Information System; or

(B) has a substantiated finding by ajuvenile court of a severe type of child abuse or
neglect under Subsections 78-3a-320(1) and (2).
(2) Notwithstanding Subsection (1), the department may access the Division of Child

and Family Service's Management Information System under Section 62A-4a-116 for the
purpose of licensing and monitoring foster parents.

(3) After receiving identifying information for a person under Subsection
62A-2-120(1), the department shall process the information for the purposes described in
Subsection (1).

(4) The department shall adopt rules under Title 63, Chapter 46a, Utah Administrative
Rulemaking Act, consistent with this chapter, defining the circumstances under which a person
[who-has] may have direct access or provide services to children [anebwho] when:

(@) the personislisted in the Licensing Information System [er-has] of the Division of
Child and Family Services created by Section 62A-4a-116.2; or

(b) juvenile court records show that a court made a substantiated finding [by-a-€otrt
of], under Section 78-3a-320, that the person committed a severe type of child abuse or neglect

[tirdler-Subsecttons78-3a-320(1)-ane may-provide-servicests dren].

Section 18. Section 62A-2-122 is amended to read:

62A-2-122. Accessto vulnerable adult abuse and neglect information.

(1) With respect to [htman-servicesteensees] alicensee, or a certified local inspector
applicant, the department may access the data base created by Section 62A-3-311.1 for the

purpose of :
(@) (i) determining whether a person associated with [d] the licensee, with direct access
to vulnerable adults, has a substantiated finding of:
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(A) abusef;];

(B) neglect[;]; or

(C) exploitation; and

[tby] (ii) informing alicensee that a person associated with the licensee has a
substantiated finding of:

(A) abusef;];

(B) neglect[;]; or

(C) exploitation[:]; or

(b) (i) determining whether a certified local inspector applicant has a substantiated
finding of:

A) abuse;

(B) neglect; or

(C) exploitation; and

(ii) informing alocal government that a certified local inspector applicant has a
substantiated finding of:

(A) abuse;

(B) neglect; or

(C) exploitation.

(2) After receiving identifying information for a person under Subsection
62A-2-120(1), the department shall process the information for the purposes described in
Subsection (1).

(3) The department shall adopt rules under Title 63, Chapter 46a, Utah Administrative
Rulemaking Act, consistent with this chapter and consistent with Section 62A-3-311.1,
defining the circumstances under which a person [whe-has| may have direct access or provide
services to vulnerable adults [anehwho-has-a-sdabstantiated-finding-of-abusenegtect o

| when the personislisted in the
statewide database of the Division of Aging and Adult Services created by Section
62A-3-311.1.

Section 19. Section 62A-4a-102 is amended to read:

62A-4a-102. Board of Child and Family Services.

(1) (& TheBoard of Child and Family Services, created in accordance with this section
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and with Sections 62A-1-105 and 62A-1-107, is responsible for establishing by rule, [pursaant
te] under Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the policy of the
division in accordance with the requirements of this chapter and Title 78, Chapter 3a, Juvenile
Court Act of 1996, regarding abuse, neglect, and dependency proceedings, and domestic
violence services. The board is responsible to see that the legidlative purposes for the division
are carried out.

(b) () The governor shall appoint, with the consent of the Senate, [+%] 12 membersto
the Board of Child and Family Services.

(i1) Except asrequired by Subsection (1)(b)(iii), as terms of current board members
expire, the governor shall appoint each new member or reappointed member to afour-year
term.

(iii) Notwithstanding the requirements of Subsection (1)(b)(ii), the governor shall, at
the time of appointment or reappointment, adjust the length of terms to ensure that the terms of
board members are staggered so that approximately half of the board is appointed every two
years.

(€) Theboard shall include:

[te—TFwo] (i) two members [eftheboart-shaH-bepersons] who are or have been
consumers;];

(i) two members [ef-the-beard-shatbepersons| who are actively involved in children's
issues specifically related to abuse and negl ect[;-ore-member-shat-be|;

(iii) alicensed foster parent[;-onetnember-shatbe];

(iv) arecognized expert in the social, developmental, and mental health needs of
children[;enetmember-shattbe|;

(v) aphysician licensed to practice medicinein this state who is [atso]:

(A) aboard certified pediatrician; and [whoe+3]

(B) an expert in child abuse and neglect[;-ant-onemember-shat-be] ;

(vi) arepresentative of private residential treatment facilities; and

(vii) anadult relative of achild who isor has been in the foster care system.

(d) [Sx] Seven members of the board are necessary to constitute a quorum at any
meeting.

(e) When avacancy occurs in the membership for any reason, the replacement shall be
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appointed for the unexpired term.

(2) (a) [Mrembers] A member shall receive no compensation or benefits for [thetf] the
member's services, but may receive per diem and expenses incurred in the performance of the
member’ s official duties at the rates established by the Division of Finance under Sections
63A-3-106 and 63A-3-107.

(b) [embers] A member may decline to receive per diem and expenses for [theif] the
member's service.

(3) Theboard shall:

() approve fee schedules for programs within the division;

(b) in accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act,
establish, by rule, policies to ensure that private citizens, consumers, foster parents, private
contract providers, allied state and local agencies, and others are provided with an opportunity
to comment and provide input regarding any new policy or proposed revision of an existing
policy; and

(c) provide amechanism for:

(i) systematic and regular review of existing policy; and [fof]

(i) consideration of policy changes proposed by the persons and agencies described in
Subsection (3)(b).

(4) (&) The board shall establish policiesfor the determination of eligibility for services
offered by the division in accordance with this chapter.

(b) Thedivision may, by rule, establish digibility standards for consumers.

(5) The board shall adopt and maintain rules and policies regarding placement for
adoption or foster care that are consistent with, and no more restrictive than, applicable
statutory provisions.

Section 20. Section 62A-4a-116.2 is amended to read:

62A-4a-116.2. Licensing Information System -- Contents-- Juvenile court finding
-- Protected record -- Access -- Criminal penalty.

(1) (& Thedivision shall maintain a sub-part of the Management Information System
established pursuant to Section 62A-4a-116, to be known as the Licensing Information System,
to be used:

(i) solely for licensing purposes[:]; or
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(ii)_as otherwise specifically provided for by law.

(b) The Licensing Information System shall include only the following information:

[@] (i) theinformation described in Subsections 62A-4a-116.1(1)(a) and (6)(b);

[tby] (ii) consented-to supported findings by alleged perpetrators under Subsection
62A-4a-116.1(6)(a)(iii); and

[fe)] (iii) theinformation in the licensing part of the division's Management
Information System as of May 6, 2002.

(2) Notwithstanding Subsection (1), the department'’s access to information in the
Management Information System for the licensure and monitoring of foster parentsis governed
by Sections 62A-4a-116 and 62A-2-121.

(3) [The] (a) Subject to subsection (3)(b), upon receipt of afinding from the juvenile
court under Section 78-3a-320, the division shall:

(i) promptly amend the Licensing Information System[;tpen-recetpt-of-afinedingfrom

]; and

(ii) enter the information in the Management Information System. [However;]
(b) Notwithstanding Subsection (3)(a). if afinding of unsubstantiated or without merit
is appealed, the supported finding shall not be amended until the appeal is concluded.

(4) (@) Information contained in the Licensing Information System is classified asa
protected record under Title 63, Chapter 2, Government Records A ccess and Management Act.

(b) Notwithstanding the disclosure provisions of Title 63, Chapter 2, Government
Records Access and Management Act, the information contained in the Licensing Information
System may only be used or disclosed as specifically provided in this chapter and Section
62A-2-121 [and].

(c) Theinformation described in Subsection (4)(b) is accessible only to:

[ta] (1) the Office of Licensing within the department[;]:

(A) for licensing purposes [enty]; or

(B) as otherwise specifically provided for by law;

[{by] (ii) the division[;ferthefoHowingparposes|:

[€D] (A) to screen aperson at the request of the Office of the Guardian Ad Litem
Director[;]:

(1) at thetime that person seeks apaid or voluntary position with the Office of the

-37-



1144
1145
1146
1147
1148
1149
1150
1151
1152
1153
1154
1155
1156
1157
1158
1159
1160
1161
1162
1163
1164
1165
1166
1167
1168
1169
1170
1171
1172
1173
1174

S.B. 107 01-11-05 5:20 PM

Guardian Ad Litem Director; and
(1) each year [thereafterthat] after the person described in Subsection (4)(c)(ii)(A)(1)
remains with that office; and

[€i—te] (B) respond to arequest for information from a person whose nameislisted in
the Licensing Information System,

[€e)] (iii) two persons designated by and within the Department of Health, only for the
following purposes:

[€D] (A) licensing achild care program or provider; or

[€1)] (B) determining whether a person associated with a covered health care facility,
as defined by the Department of Health by rule, who provides direct care to achild, has a
supported finding of severe child abuse or neglect; and

[teh] (iv) the department, as specifically provided in this chapter.

(5) The two persons designated by the Department of Health under Subsection (4)(c)
shall adopt measures to:

(a) protect the security of the Licensing Information System; and

(b) strictly limit access to the Licensing Information System to those persons
designated by statute.

(6) All persons designated by statute as having access to information contained in the
Licensing Information System shall receive training from the department with respect to:

(a) accessing the Licensing Information System;

(b) maintaining strict security; and

(c) the criminal provisions of Sections 62A-4a-412 and 63-2-801 pertaining to the
improper release of information.

(7) (@) [N©] A person, except those authorized by this chapter, may not request another
person to obtain or release any other information in the Licensing Information System to screen
for potential perpetrators of child abuse or neglect.

(b) A person who requests information knowing that it is aviolation of this Subsection
(7) to do so is subject to the criminal penalty described in Sections 62A-4a-412 and 63-2-801.

Section 21. Section 78-3a-320 is amended to read:

78-3a-320. Additional finding at adjudication hearing -- Petition -- Court records.

(1) Upon the filing with the court of a petition under Section 78-3a-305 by the Division
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of Child and Family Services or any interested person informing the court, among other things,
that the division has made a supported finding of one or more of the severe types of child abuse
or neglect described in Subsection 62A-4a-116.1(2), the court shall:

(&) make afinding of substantiated, unsubstantiated, or without merit;

(b) include the finding described in Subsection (1)(a) in awritten order; and

(c) deliver acertified copy of the order described in Subsection (1)(b) to the division.

(2) Thejudicial finding under Subsection (1) shall be made:

(a) aspart of [ef] the adjudication hearing;

(b) at the conclusion of the adjudication hearing; or

[{b}] (c) aspart of acourt order entered pursuant to awritten stipulation of the parties.

(3) (&) Any person described in Subsection 62A-4a-116.6(1) may at any time file with
the court a petition for removal of the person's name from the Licensing Information System.

(b) At the conclusion of the hearing on the petition, the court shall:

[ta] (i) makeafinding of substantiated, unsubstantiated, or without merit;

[{B] (ii) include the finding described in Subsection (1)(a) in awritten order; and

[€e)] (iii) deliver acertified copy of the order described in Subsection (1)(b) to the
division.

(4) A proceeding for adjudication of a supported finding of a nonsevere type of abuse
or neglect under this section may be joined in the juvenile court with an adjudication of a
severe type of abuse or neglect.

(5) If aperson whose name appears on the Licensing Information system prior to May
6, 2002 files a petition during the time that an alleged perpetrator's application for clearance to
work with children or vulnerable adults is pending, the court shall hear the matter and enter a
final decision no later than 60 days after the filing of the petition.

(6) For the purposes of licensing under Sections 26-21-9.5, 26-39-105.5, 62A-1-118,
and for the purposes described in Section 62A-2-121:

(a) the court shall make available records of its findings under Subsections (1) and (2)

for licensing purposes, only to those with statutory authority to access also the Licensing
Information System created under Section 62A-4a-116.2; and

(b) any appellate court shall make available court records of appeals from juvenile
court decisions under Subsections (1), (2), (3), and (4) for licensing purposes, only to those
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1206  with statutory authority to access also the Licensing Information System.

L egidative Review Note
asof 1-5-05 2:10 PM

Based on alimited legal review, thislegislation has not been determined to have ahigh
probability of being held unconstitutional.

Office of L egidative Research and General Counsel
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Fiscal Note Licensure and Regulations of Programs and Facilities  24-Jan-05

Bill Number SB0107

State Impact

10:37 AM

The Office of Licensing will require an additional one-half FTE to implement provisions
of this legislation, at an annual cost of $44,300 (including $2,000 of one-time equipment

costs). Fiscal impact to local counties will be minor.

FY 2006 FY 2007 FY 2006 FY 2007

Approp. Approp. Revenue Revenue
General Fund $44.300 $42.300 $0 $0
TOTAL $44,300 $42,300 $0 $0

Individual and Business Impact

Fiscal impact to licensees should be minimal.

Office of the Legislative Fiscal Analyst



