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ALCOHOL BEVERAGE CONTROL AMENDMENTS

2006 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Peter C. Knudson

House Sponsor:

LONG TITLE
General Description:
This bill modifies the Alcoholic Beverage Control Act and related provisions.
Highlighted Provisions:
This bill:
» modifies powers and duties of the commission;
» addresses adjudicative proceedings including:
e clarifying the relationship of proceedings to the Administrative Procedures Act;
e allowing the commission to have the director prepare, issue, and cause to be
served final written orders;
e addressing holders of a certificate of approval; and
e addressing judicial review procedures;
» amends the number of certain licenses that may be issued by the commission in
relationship to the state's population;
» addresses factors the commission shall consider before granting certain permits;
» modifies provision prohibiting operating without a license or permit;
» modifies the Administrative Procedures Act to clarify that applications for package
agencies, licenses, and permits filed under the Alcoholic Beverage Control Act are
not requests for agency action;
» removes out-of-date language; and

» makes technical changes.



28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58

S.B. 124 01-11-06 9:50 AM

Monies Appropriated in this Bill:
None

Other Special Clauses:
None

Utah Code Sections Affected:

AMENDS:
32A-1-107, as last amended by Chapter 268, Laws of Utah 2004
32A-1-119, as last amended by Chapter 314, Laws of Utah 2003
32A-1-120, as renumbered and amended by Chapter 23, Laws of Utah 1990
32A-4-101, as last amended by Chapters 292 and 314, Laws of Utah 2003
32A-4-302, as enacted by Chapter 314, Laws of Utah 2003
32A-5-101, as last amended by Chapters 292 and 314, Laws of Utah 2003
32A-7-104, as last amended by Chapter 314, Laws of Utah 2003
32A-10-201, as last amended by Chapters 292 and 314, Laws of Utah 2003
32A-10-304, as enacted by Chapter 314, Laws of Utah 2003
32A-12-301, as last amended by Chapter 152, Laws of Utah 2005
63-46b-3, as last amended by Chapter 138, Laws of Utah 2001

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 32A-1-107 is amended to read:

32A-1-107. Powers and duties of the commission.

(1) The commission shall:

(a) act as a general policymaking body on the subject of alcoholic product control;

(b) adopt and issue policies, directives, rules, and procedures;

(c) set policy by written rules that establish criteria and procedures for:

(i) granting, denying, suspending, or revoking permits, licenses, certificates of
approval, and package agencies;

(i1) controlling liquor merchandise inventory including:

(A) listing and delisting products;

(B) the procedures for testing new products;

(C) purchasing policy;
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(D) turnover requirements for regularly coded products to be continued; and

(E) the disposition of discontinued, distressed, or unsaleable merchandise; and

(ii1) determining the location of state stores, package agencies, and outlets;

(d) decide within the limits and under the conditions imposed by this title, the number
and location of state stores, package agencies, and outlets established in the state;

(e) issue, grant, deny, suspend, revoke, or not renew the following permits, licenses,

certificates of approval, and package agencies for the purchase, sale, storage, service,
manufacture, distribution, and consumption of alcoholic products:

(i) package agencies;

(i1) restaurant licenses;

(ii1) airport lounge licenses;

(iv) limited restaurant licenses;

(v) [begmmnmgonFuly 1520603 andendmgFune36;,2605;] on-premise banquet
licenses;

(vi) private club licenses;

(vii) on-premise beer retailer licenses;

(viil) temporary special event beer permits;

(ix) special use permits;

(x) single event permits;

(xi) manufacturing licenses;

(xii) liquor warehousing licenses; [and]

(xiii) beer wholesaling licenses; and

(xiv) out-of-state brewer certificates of approval;

(f) fix prices at which liquors are sold that are the same at all state stores, package
agencies, and outlets;

(g) issue and distribute price lists showing the price to be paid by purchasers for each
class, variety, or brand of liquor kept for sale by the department;

(h) (i) require the director to follow sound management principles; and

(1) require periodic reporting from the director to ensure that:

(A) sound management principles are being followed; and

(B) policies established by the commission are being observed;
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(i) (1) receive, consider, and act in a timely manner upon all reports, recommendations,
and matters submitted by the director to the commission[;]; and

(i1) do all things necessary to support the department in properly performing the
department's duties and responsibilities;

(j) obtain temporarily and for special purposes the services of experts and persons
engaged in the practice of a profession or who possess any needed skills, talents, or abilities if:

(i) considered expedient; and

(i) approved by the governor;

(k) prescribe the duties of departmental officials authorized to [tsstre] assist the

commission in issuing permits [and], licenses, certificates of approval, and package agencies

under this title;

(I) prescribe, consistent with this title, the fees payable for:

(1) permits, licenses, certificates of approval, and package agencies issued under this
title[5]; or [for]

(i1) anything done or permitted to be done under this title;

(m) prescribe the conduct, management, and equipment of any premises upon which
alcoholic beverages may be sold, consumed, served, or stored;

(n) make rules governing the credit terms of beer sales to retailers within the state;
[and]

(o) require that each [state-store; packageagency; ticensee;and-permittee] of the
following, where required in this title, display in a prominent place a sign in large letters
stating: "Warning: Driving under the influence of alcohol or drugs is a serious crime that is
prosecuted aggressively in Utah.";

(1) a state store;

(i1) a permittee;

(i11) alicensee:; and

(iv) a package agency; and

(p) subject to Subsection (4) and as provided in this title, impose fines against:

(i) a permittee, licensee, certificate holder, or package agent described in Subsection

(1)(e); or

(i1) any officer, employee, or agent of a permittee, licensee, certificate holder, or
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121 package agent described in Subsection (1)(p)(1).

122 (2) The power of the commission to do the following is plenary, except as otherwise

123  provided by this title, and not subject to review:

124 (a) establish state stores[;to];

125 (b) create package agencies [and];

126 (c) grant authority to operate package agencies[;]; and [to]

127 (d) grant or deny [leensesand-permitst

128  title;andisnotsubjecttoreview| permits, licenses, and certificates of approvals.

129 (3) The commission may appoint qualified hearing [offteers] examiners to conduct any

130  suspension or revocation hearings required by law.
131 (4) (a) In any case where the commission is given the power to suspend any permit,

132 license [erpermit], certificate of approval, or package agency the commission may impose a

133 fine in addition to or in lieu of suspension.

134 (b) Fines imposed may not exceed $25,000 in the aggregate for;

135 (1) any single Notice of Agency Action|[:]; or

136 (ii) a single action against a package agency.

137 (c) The commission shall promulgate, by rule, a schedule setting forth a range of fines

138  for each violation.

139 Section 2. Section 32A-1-119 is amended to read:
140 32A-1-119. Adjudicative proceedings -- Procedure.
141 (1) (a) As used in this section and Section 32A-1-120, "disciplinary proceeding" means

142  an adjudicative proceeding permitted under this title:

143 (i) against:

144 (A) a permittee;

145 (B) alicensee;

146 (C) a manufacturer;

147 (D) a supplier;

148 (E) an importer;

149 (F) an out-of-state brewer holding a certificate of approval under Section 32A-8-101;
150 or

151 (G) an officer, employee, or agent of a person listed in Subsections (1)(a)(i)(A) through
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152  (F); and
153 (i1) that is brought on the basis of a violation of this title.
154 (b) As used in Subsection (4), "final adjudication" means an adjudication for which a

155  final unappealable judgment or order has been issued.

156 [(D] (2) (a) The [commisston;,director;and-department] following may conduct

157  adjudicative proceedings to inquire into any matter necessary and proper for the administration

158  of this title and rules adopted under this title[-]:

159 (i) the commission;

160 (ii) a hearing examiner appointed by the commission for the purposes provided in
161  Subsection 32A-1-107(3);

162 (ii1) the director; and

163 (iv) the department.

164 (b) [Thecommtsstom director;and-department] Except as provided in this section or

165  Section 32A-3-106, the following shall comply with the procedures and requirements of Title

166 63, Chapter 46b, Administrative Procedures Act, in [thetr] adjudicative proceedings[-]:
167 (i) the commission;

168 (i1) a hearing examiner appointed by the commission;

169 (iii) the director; and

170 (iv) the department.

171 (c) Judicial review of a final commission order concerning a disciplinary proceeding is

172  governed by Section 32A-1-120 and S=» [not] ¢=S Title 63. Chapter 46b, Administrative
172a  Procedures Act.

173 [te)] (d) Except where otherwise provided by law, all adjudicative proceedings before
174  the commission or its appointed hearing examiner shall be:

175 (1) video or audio recorded; and

176 (i1) subject to Subsection (5)(e). conducted in accordance with Title 52, Chapter 4,

177  Open and Public Meetings.

178 [t] (e) All adjudicative proceedings concerning departmental personnel shall be
179  conducted in accordance with Title 67, Chapter 19, Utah State Personnel Management Act.
180 (f) All hearings that are informational, fact gathering, and nonadversarial in nature
181  shall be conducted in accordance with rules, policies, and procedures promulgated by the

182  commission, director, or department.

-6 - Senate Committee Amendments 2-9-2006 rdpo
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[2)] 3) (a) [Dtsciphnaryproceedings] A disciplinary proceeding shall be conducted

under the authority of the commission, which is responsible for rendering a final decision and

order on any disciplinary matter.

(b) (i) Nothing in this section precludes the commission from appointing necessary
officers, including hearing examiners, from within or without the department, to administer the
disciplinary [hearmg] proceeding process.

(ii) [Officersandexaminers| A hearing examiner appointed by the commission;

(A) may conduct [hearings] a disciplinary proceeding hearing on behalf of the

commission; and
(B) shall submit to the commission a report including:
(D findings of fact[;];
(II) conclusions of law[;]; and
(III) recommendations [to-the-commisstion].
(c) Nothing in this section precludes the commission, after it has rendered its final

decision and order, from having the director prepare, issue, and cause to be served on the

parties the final written order on behalf of the commission.
[3] (4) (a) The department may initiate a disciplinary proceeding described in

Subsection [(3)] (4)(b) when the department receives:

(1) areport from any government agency, peace officer, examiner, or investigator

—
ab

alleging that g
teensee] any person listed in Subsections (1)(a)(i)(A) through (G) has violated this title or the
rules of the commission;

(i1) a final adjudication of criminal liability against [apermittec-orticenseeorany
officer;employee; oragentof apermittee-orticensee] any person listed in Subsections
(DH(@)([@)(A) through (G) based on an alleged violation of this title; or

(iii) a final adjudication of civil liability under Chapter 14a, Alcoholic Beverage
Liability, against [apermittee-orticenseeoranyoffteer;emptoyee; oragentof apermi
heensee] any person listed in Subsections (1)(a)(i)(A) through (G) based on an alleged

violation of this title.

(b) The department may initiate a disciplinary [proceedings] proceeding if the

department receives an item listed in Subsection [€3}] (4)(a) to determine:
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(i) whether [thepermt g
permittee-ortieensee| any person listed in Subsections (1)(a)(i)(A) through (G) violated this

title or rules of the commission; and

(i1) if a violation is found, the appropriate sanction to be imposed.

[t$5] (5) (a) Unless waived by the respondent, [anadjudieative] a disciplinary
proceeding shall be held:

(1) if required by law;

(i1) before revoking or suspending any permit [or], license, or certificate of approval

issued under this title; or

(iii) before imposing a fine against [:] any person listed in Subsections (1)(a)(i)(A)
through (G).

[(A)—apermittee;]

[(B)—aticensee;or]

[(E)—anyofficer;employee;oragentof apermitteeor-treensee:]

(b) Inexcusable failure of a respondent to appear at a scheduled [evidenttary-hearing]

disciplinary proceeding hearing after receiving proper notice is an admission of the charged

violation.

(c) The validity of [anyhearing] a disciplinary proceeding is not affected by the failure
of any person to attend or remain in attendance.

(d) All [evidentrary] disciplinary proceeding hearings shall be presided over by the

commission or an appointed hearing examiner.

(e) A disciplinary proceeding hearing may be closed only after the commission or

hearing examiner makes a written finding that the public interest in an open hearing is clearly
outweighed by factors enumerated in the closure order.

(f) 1) The commission or its hearing examiner as part of a disciplinary proceeding

hearing may:
(A) administer oaths or affirmations|[;];

(B) take evidence[;];

(C) take depositions within or without this state[;]; and
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(D) require by subpoena from any place within this state:

(D) the testimony of any person at a hearing[;]; and

(ID the production of any books, records, papers, contracts, agreements, documents, or
other evidence considered relevant to the inquiry.

[(—FPersons] (ii) A person subpoenaed in accordance with this Subsection (5)(f) shall

testify and produce any books, papers, documents, or tangible things as required in the

subpoena.

[tm)] (ii1) Any witness subpoenaed or called to testify or produce evidence who claims
a privilege against self-incrimination may not be compelled to testify, but the commission or
the hearing examiner shall file a written report with the county attorney or district attorney in
the jurisdiction where the privilege was claimed or where the witness resides setting forth the
circumstance of the claimed privilege.

[t1] (iv) (A) A person is not excused from obeying a subpoena without just cause.

(B) Any district court within the judicial district in which a person alleged to be guilty
of willful contempt of court or refusal to obey a subpoena is found or resides, upon application
by the party issuing the subpoena, may issue an order requiring the person to;

(D appear before the issuing party[;]; and [to]

(ID (Aa) produce documentary evidence if so ordered[;]; or [to]

(Bb) give evidence regarding the matter in question.

(C) Failure to obey an order of the court may be punished by the court as contempt.

(g) () In all [eases] disciplinary proceeding hearings heard by a hearing examiner, the

hearing examiner shall prepare a report required by Subsection (3)(b)(ii) to the commission.

(ii) The report required by Subsection (3)(b)(ii) and this Subsection (5)(g) may not

recommend a penalty more severe than that initially sought by the department in the notice of
[vrotatron] agency action.
(iii) A copy of the report required by Subsection (3)(b)(ii) and this Subsection (5)(g)

shall be served upon the respective parties[;and-the].

(iv) The respondent shall be given reasonable opportunity to file any written objections
to the report required by Subsection (3)(b)(ii) and this Subsection (5)(g) before final

commission action.

(h) In all cases heard by the commission, it shall issue its final decision and order in
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accordance with Subsection (3).
[5)] (6) (a) The commission shall:
(1) render a final decision and [tssae-a-written] order on any disciplinary action[;]; and

[serve-acopy]
(i1) cause its final order to be prepared in writing, issued, and served on all parties.

(b) Any order of the commission is considered final on the date the order becomes

effective.

(c) If the commission is satisfied that a [permtttee; Trcensee;oranyoffreer;employee;
or-agentof-apermittecorteensee] a person listed in Subsections (1)(a)(i)(A) through (G) has

committed a violation of this title or the commission's rules, in accordance with Title 63,

Chapter 46b, Administrative Procedures Act, the commission may:

(i) suspend or revoke the permit [or-the], license, or certificate of approval;

(ii) impose a fine against [+] a person listed in Subsections (1)(a)(i)(A) through (G);
[¢A)—thepermittee:]

[(B)—theticensee;or]
[t€)—any-officer,employee; oragentof apermittee-or teensee;]

(ii1) assess the administrative costs of any hearing to the permittee [or], the licensee, or

certificate holder; or
(iv) any combination of Subsections [t5}] (6)(c)(i) through (iii).
(d) [f9] A fine imposed in accordance with this Subsection [5)—maynotexceed

ctron] (6) is subject to Subsections

(e) (1) If a permit or license is suspended under this Subsection [{5}] (6), a sign

provided by the department shall be prominently posted:
(A) during the suspension;
(B) by the permittee or licensee; and
(C) at the entrance of the premises of the permittee or licensee.
(i) The sign required by this Subsection [t5)] (6)(e) shall:
(A) read "The Utah Alcoholic Beverage Control Commission has suspended the

-10 -
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alcoholic beverage license or permit of this establishment. Alcoholic beverages may not be
sold, served, furnished, or consumed on these premises during the period of suspension."; and

(B) include the dates of the suspension period.

(iii) A permittee or licensee may not remove, alter, obscure, or destroy a sign required
to be posted under this Subsection [t5}] (6)(e) during the suspension period.

(f) If [the] a permit or license is revoked, the commission may order the revocation of
any compliance bond posted by the permittee or licensee.

(g) Any permittee or licensee whose permit or license is revoked may not reapply for a
permit or license under this title for three years from the date on which the permit or license
[was] is revoked.

(h) All costs assessed by the commission shall be transferred into the General Fund in
accordance with Section 32A-1-113.

[t67] (7) (a) In addition to any action taken against a permittee [or], licensee, or

certificate holder under this section, the department may initiate disciplinary action against an

officer, employee, or agent of a permittee [or], licensee, or certificate holder.

(b) If any officer, employee, or agent is found to have violated this title, the
commission may prohibit the officer, employee, or agent from serving, selling, distributing,
manufacturing, wholesaling, warehousing, or handling alcoholic beverages in the course of

employment with any permittee [or], licensee, or certificate holder under this title for a period

determined by the commission.

[tH] (8) (a) The department may initiate a disciplinary [aetton] proceeding for an
alleged violation of this title or the rules of the commission against:

(1) a manufacturer, supplier, or importer of alcoholic beverages; or

(i1) an officer, employee, agent, or representative of a person listed in Subsection [(7)]
@)(@)®.

(b) (i) If the commission makes the finding described in Subsection [7)] (8)(b)(ii), the
commission may, in addition to other penalties prescribed by this title, order:

(A) the removal of the manufacturer's, supplier's, or importer's products from the
department's sales list; and

(B) a suspension of the department's purchase of the products described in Subsection
[H] (8)(b)(1)(A) for a period determined by the commission.

-11 -



S.B. 124 01-11-06 9:50 AM

338 (i1)) The commission may take the action described in Subsection [(FH] (8)(b)(1) if:
339 (A) any manufacturer, supplier, or importer of liquor, wine, or heavy beer or its officer,

340 employee, agent, or representative violates any provision of this title; and

341 (B) the manufacturer, supplier, or importer:
342 (D) directly committed the violation; or
343 (II) solicited, requested, commanded, encouraged, or intentionally aided another to

344  engage in the violation.

345 (9) (a) The department may initiate a disciplinary proceeding against a brewer holding

346  a certificate of approval under Section 32A-8-101 for an alleged violation of this title or the

347  rules of the commission.

348 b) If the commission makes a finding that the brewer holding a certificate of approval

349  violates this title or rules of the commission, the commission may take any action against the
350  brewer holding a certificate of approval that the commission could take against a licensee
351 including:

352 (1) suspension or revocation of the certificate of approval; and

353 (ii) imposition of a fine.

354 Section 3. Section 32A-1-120 is amended to read:

355 32A-1-120. Judicial review of disciplinary proceeding -- Stay of commission
356  order.

357 (1) (a) In a disciplinary proceeding, as defined in Section 32A-1-119, any [party]

358  respondent named in a final order of the commission may seek judicial review pursuant to S=¥ [this
359  section:] Title 63, Chapter 46b, Administrative Procedures Act, and Subsection (2). «S

361
362
363
364
365
366
367
368
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S= [ta

—HH13)] (2) ¢S (a) The fact that a petition is pending in a reviewing court does not stay or

suspend the operation of any final order of the commission S=» Notwithstanding Title 63, Chapter

46a, Administrative Procedures Act, the stay or suspension of the operation of a final order of

the commission is governed by this Subsection (2). «S .
(b) [Fhe] Subject to Subsections S=» [3)] (2) ¢=8 () and (d). the reviewing court may

order that the

commission's final order be stayed or suspended during the appeal.

(c) Before issuing an order staying or suspending the commission's final order, the
reviewing court shall:

(i) give three days' notice to the parties; and

(i1) hold a hearing to receive argument and evidence on whether or not the
commission's final order should be stayed or suspended.

(d) If the reviewing court decides to stay or suspend the commission's final order, it
shall make a written finding that:

(i) great or irreparable damage would result to the petitioner absent the stay or
suspension;

(i1) specifies the nature of the damage; and

(iii) is based upon evidence submitted to the court and identified by reference.

Section 4. Section 32A-4-101 is amended to read:

32A-4-101. Commission's power to grant licenses -- Limitations.

(1) Before a restaurant may sell or allow the consumption of liquor on its premises, it
shall first obtain a license from the commission as provided in this part.

(2) The commission may issue restaurant liquor licenses for the purpose of establishing
restaurant liquor outlets at places and in numbers it considers proper for the storage, sale, and
consumption of liquor on premises operated as public restaurants.

(3) (a) [f)] Subject to the other provisions of this Subsection (3), the total number of

restaurant liquor licenses may not at any time aggregate more than that number determined [as
foHows:] by dividing the population of the state by 5,200.

-13 - Senate Committee Amendments 2-9-2006 rdpo
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400
401
402
403
404
405
406
407
408
409 (b) For purposes of this Subsection (3), population shall be determined by:

410 (i) the most recent United States decennial or special census; or

411 (i1) any other population determination made by the United States or state

412 governments.

413 (c) i) The commission may issue seasonal restaurant liquor licenses established in

414  areas the commission considers necessary.

415 (i1) A seasonal restaurant liquor license shall be for a period of six consecutive months.
416 (111) A restaurant liquor license issued for operation during a summer time period is
417  known as a "Seasonal A" restaurant liquor license. The period of operation for a "Seasonal A"

418  restaurant liquor license shall:

419 (A) begin on May 1; and
420 (B) end on October 31.
421 (iv) A restaurant liquor license issued for operation during a winter time period is

422  known as a "Seasonal B" restaurant liquor license. The period of operation for a "Seasonal B"

423  restaurant liquor license shall:

424 (A) begin on November 1; and
425 (B) end on April 30.
426 (v) In determining the number of restaurant liquor licenses that the commission may

427  issue under this section:

428 (A) aseasonal license is counted as 1/2 of one restaurant liquor license; and
429 (B) each "Seasonal A" license shall be paired with a "Seasonal B" license.
430 (d) () If the location, design, and construction of a hotel may require more than one

-14 -
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restaurant liquor sales location within the hotel to serve the public convenience, the
commission may authorize the sale of liquor at as many as three restaurant locations within the
hotel under one license if:

(A) the hotel has a minimum of 150 guest rooms; and [1f]

(B) all locations under the license are:

(D) within the same hotel facility; and

(I on premises that are managed or operated and owned or leased by the licensee.

(ii) Facilities other than hotels shall have a separate restaurant liquor license for each
restaurant where liquor is sold.

(4) (a) The premises of a restaurant liquor license may not be established within 600
feet of any public or private school, church, public library, public playground, or park, as
measured by the method in Subsection (5).

(b) The premises of a restaurant liquor license may not be established within 200 feet of
any public or private school, church, public library, public playground, or park, measured in a
straight line from the nearest entrance of the proposed outlet to the nearest property boundary
of the public or private school, church, public library, public playground, or park.

(c) The restrictions contained in Subsections (4)(a) and (b) govern unless one of the
following exemptions applies:

(i) with respect to the establishment of a restaurant liquor license in any location, the
commission may authorize a variance to reduce the proximity requirements of Subsection
(4)(a) or (b) if:

(A) the local governing authority has granted its written consent to the variance;

(B) alternative locations for establishing a restaurant liquor license in the community
are limited;

(C) apublic hearing has been held in the city, town, or county, and where practical in
the neighborhood concerned; and

(D) after giving full consideration to all of the attending circumstances and the policies
stated in Subsections 32A-1-104(3) and (4), the commission determines that establishing the
license would not be detrimental to the public health, peace, safety, and welfare of the
community; or

(i) with respect to the premises of a restaurant liquor license issued by the commission
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that undergoes a change of ownership, the commission may waive or vary the proximity
requirements of Subsection (4)(a) or (b) in considering whether to grant a restaurant liquor
license to the new owner of the premises if:

(A) the premises previously received a variance reducing the proximity requirements of
Subsection (4)(a) or (b); or

(B) a variance from proximity or distance requirements was otherwise allowed under
this title.

(5) With respect to any public or private school, church, public library, public
playground, or park, the 600 foot limitation is measured from the nearest entrance of the outlet
by following the shortest route of ordinary pedestrian travel to the property boundary of the
public or private school, church, public library, public playground, school playground, or park.

(6) (a) Nothing in this section prevents the commission from considering the proximity
of any educational, religious, and recreational facility, or any other relevant factor in reaching a
decision on a proposed location.

(b) For purposes of this Subsection (6), "educational facility" includes:

(i) a nursery school;

(i1) an infant day care center; and

(ii1) a trade and technical school.

Section 5. Section 32A-4-302 is amended to read:

32A-4-302. Commission's power to grant licenses -- Limitations.

(1) A restaurant wanting to sell and allow the consumption of only wine, heavy beer,
and beer on its premises, but not spirituous liquor, [mtst] shall obtain a limited restaurant
license from the commission as provided in this part before selling or allowing the
consumption of wine, heavy beer, or beer on its premises.

(2) (a) Subject to the other provisions of this section, the commission may issue limited
restaurant licenses for the purpose of establishing limited restaurant outlets at places and in
numbers the commission considers proper for the storage, sale, and consumption of wine,
heavy beer, and beer on premises operated as public restaurants.

(b) The total number of limited restaurant licenses issued under this part may not at any
time aggregate more than that number determined by dividing the population of the state by
[13:666] 11.000.
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493 (c) For purposes of this Subsection (2), population shall be determined by:
494 (i) the most recent United States decennial or special census; or
495 (i) any other population determination made by the United States or state

496  governments.
497 (3) (a) (1) The commission may issue seasonal limited restaurant licenses established in

498  areas the commission considers necessary.

499 (i) A seasonal limited restaurant license shall be for a period of six consecutive
500  months.
501 (b) () A limited restaurant license issued for operation during a summer time period is

502  known as a "Seasonal A" limited restaurant license. The period of operation for a "Seasonal A"

503  limited restaurant license shall:

504 (A) begin on May 1; and
505 (B) end on October 31.
506 (i1) A limited restaurant license issued for operation during a winter time period is

507  known as a "Seasonal B" limited restaurant license. The period of operation for a "Seasonal B"

508  limited restaurant license shall:

509 (A) begin on November 1; and
510 (B) end on April 30.
511 (ii1) In determining the number of limited restaurant licenses that the commission may

512 issue under this section:

513 (A) a seasonal limited restaurant license is counted as 1/2 of one limited restaurant
514  license; and

515 (B) each "Seasonal A" limited restaurant license shall be paired with a "Seasonal B"
516  limited restaurant license.

517 (c) If the location, design, and construction of a hotel may require more than one
518 limited restaurant sales location within the hotel to serve the public convenience, the

519  commission may authorize the sale of wine, heavy beer, and beer at as many as three limited

520  restaurant locations within the hotel under one license if:

521 (i) the hotel has a minimum of 150 guest rooms; and
522 (i1) all locations under the license are:
523 (A) within the same hotel facility; and
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(B) on premises that are:

(I) managed or operated by the licensee; and

(I) owned or leased by the licensee.

(d) Facilities other than hotels shall have a separate limited restaurant license for each
restaurant where wine, heavy beer, and beer are sold.

(4) (a) The premises of a limited restaurant license may not be established within 600
feet of any public or private school, church, public library, public playground, or park, as
measured by the method in Subsection (5).

(b) The premises of a limited restaurant license may not be established within 200 feet
of any public or private school, church, public library, public playground, or park, measured in
a straight line from the nearest entrance of the proposed outlet to the nearest property boundary
of the public or private school, church, public library, public playground, or park.

(c) The restrictions contained in Subsections (4)(a) and (b) govern unless one of the
following exemptions applies:

(i) with respect to the establishment of a limited restaurant license in any location, the
commission may authorize a variance to reduce the proximity requirements of Subsection
(4)(a) or (b) if:

(A) the local governing authority has granted its written consent to the variance;

(B) alternative locations for establishing a limited restaurant license in the community
are limited;

(C) a public hearing has been held in the city, town, or county, and where practical in
the neighborhood concerned; and

(D) after giving full consideration to all of the attending circumstances and the policies
stated in Subsections 32A-1-104(3) and (4), the commission determines that establishing the
license would not be detrimental to the public health, peace, safety, and welfare of the
community; or

(i1) with respect to the premises of any limited restaurant license issued by the
commission that undergoes a change of ownership, the commission may waive or vary the
proximity requirements of Subsections (4)(a) and (b) in considering whether to grant a limited
restaurant license to the new owner of the premises if:

(A) the premises previously received a variance reducing the proximity requirements of
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Subsection (4)(a) or (b); or

(B) a variance from proximity or distance requirement was otherwise allowed under
this title.

(5) With respect to any public or private school, church, public library, public
playground, or park, the 600 foot limitation is measured from the nearest entrance of the outlet
by following the shortest route of ordinary pedestrian travel to the property boundary of the
public or private school, church, public library, public playground, school playground, or park.

(6) (a) Nothing in this section prevents the commission from considering the proximity
of any educational, religious, and recreational facility, or any other relevant factor in reaching a
decision on a proposed location.

(b) For purposes of this Subsection (6), "educational facility" includes:

(i) a nursery school;

(i1) an infant day care center; and

(ii1) a trade and technical school.

Section 6. Section 32A-5-101 is amended to read:

32A-5-101. Commission's power to license private clubs -- Limitations.

(1) Before a private club may sell or allow the consumption of alcoholic beverages on
its premises, the private club shall first obtain a license from the commission as provided in
this chapter.

(2) The commission may grant private club licenses to social clubs, recreational,
athletic, or kindred associations that desire to maintain premises upon which alcoholic
beverages may be stored, sold, served, and consumed.

(3) At the time the commission grants a private club license the commission shall
designate whether the private club license qualifies as a class A, B, C, or D license as defined
in Subsections (3)(a) through (d).

(a) A "class A licensee" is a private club licensee that:

(i) meets the requirements of this chapter;

(ii)) owns, maintains, or operates a substantial recreational facility in conjunction with a
club house such as:

(A) a golf course; or

(B) atennis facility;
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(ii1) has at least 50% of the total membership having:

(A) full voting rights; and

(B) an equal share of the equity of the club; and

(iv) if there is more than one class of membership, has at least one class of membership
that entitles each member in that class to:

(A) full voting rights; and

(B) an equal share of the equity of the club.

(b) A "class B licensee" is a private club licensee that:

(i) meets the requirements of this chapter;

(i1) has no capital stock;

(ii1) exists solely for:

(A) the benefit of its members and their beneficiaries; and

(B) any lawful social, intellectual, educational, charitable, benevolent, moral, fraternal,
patriotic, or religious purpose for the benefit of its members or the public, carried on through
voluntary activity of its members in their local lodges;

(iv) has a representative form of government; and

(v) has alodge system in which:

(A) there is a supreme governing body;

(B) subordinate to the supreme governing body are local lodges, however designated,
into which individuals are admitted as members in accordance with the laws of the fraternal;

(C) the local lodges are required by the laws of the fraternal to hold regular meetings at
least monthly; and

(D) the local lodges regularly engage in programs involving member participation to
implement the purposes of Subsection (3)(b)(iii).

(c) A "class C licensee" is a private club licensee that:

(i) meets the requirements of this chapter;

(1) 1is a dining club, as determined by the commission in accordance with Subsection
(DItb)]; and

(ii1)) maintains at least 50% of its total private club business from the sale of food, not
including:

(A) mix for alcoholic beverages; or
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(B) service charges.
(d) A "class D licensee" is a private club licensee that:
(i) meets the requirements of this chapter; and

(i1) (A) does not meet the requirements of a class A, B, or C license; or

(B) seeks to qualify as a class D licensee.

[tb)] (4) In determining whether an applicant is a dining club under Subsection (3)(c),
the commission:

[tD] (a) shall determine whether the applicant maintains at least 50% of its total private
club business from the sale of food, not including:

[tA9] (1) mix for alcoholic beverages;

[(B)] (i1) service charges; or

[€€)] (iii)) membership and visitor card fees; and

[t] (b) may consider:

[tA9] (1) the square footage and seating capacity of the applicant;

[(B)] (i1) what portion of the square footage and seating capacity will be used for a
dining area in comparison to the portion that will be used as a bar area;

[€€)] (ii1) whether full meals including appetizers, main courses, and desserts are
served;

[(B)] (iv) whether the applicant will maintain adequate on-premise culinary facilities to
prepare full meals, except an applicant that is located on the premise of a hotel or resort facility
may use the culinary facilities of the hotel or resort facility;

[(E)] (v) whether the entertainment provided at the club is suitable for minors; and

[(F9] (vi) the club management's ability to manage and operate a dining club including:
[(B] (A) management experience;
[

] (B) past dining club or restaurant management experience; and
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[(HB] (C) the type of management scheme employed by the private club.

(5) (a) A private club or any officer, director, managing agent, or employee of a private
club may not store, sell, serve, or permit consumption of alcoholic beverages upon the premises
of the club, under a permit issued by local authority or otherwise, unless a private club license
has been first issued by the commission.

(b) Violation of this Subsection (5) is a class B misdemeanor.

(6) (a) Subject to the other provisions of this Subsection (6), the commission may issue
private club licenses at places and in numbers as it considers necessary.

(b) The total number of private club licenses may not at any time aggregate more than
that number determined by dividing the population of the state by [7666] 7.300.

(c) For purposes of this Subsection (6), population shall be determined by:

(i) the most recent United States decennial or special census; or

(i1) any other population determination made by the United States or state
governments.

(d) (i) The commission may issue seasonal private club licenses to be established in
areas the commission considers necessary.

(i) A seasonal private club license shall be for a period of six consecutive months.

(iii) A private club license issued for operation during a summer time period is known
as a "Seasonal A" private club license. The period of operation for a "Seasonal A" club license
shall:

(A) begin on May 1; and

(B) end on October 31.

(iv) A private club license issued for operation during a winter time period is known as
a "Seasonal B" private club license. The period of operation for a "Seasonal B" club license
shall:

(A) begin on November 1; and

(B) end on April 30.

(v) In determining the number of private club licenses that the commission may issue
under this section:

(A) a seasonal private club license is counted as 1/2 of one private club license; and

(B) each "Seasonal A" license shall be paired with a "Seasonal B" license.
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679 (e) 1) If the location, design, and construction of a hotel may require more than one
680  private club location within the hotel to serve the public convenience, the commission may

681  authorize as many as three private club locations within the hotel under one license if;

682 (A) the hotel has a minimum of 150 guest rooms; and [1f]

683 (B) all locations under the license are:

684 (D) within the same hotel facility; and

685 (ID on premises which are managed or operated and owned or leased by the licensee.
686 (i1) Facilities other than hotels may not have more than one private club location under

687  asingle private club license.

688 (7) (a) The premises of a private club license may not be established within 600 feet of
689  any public or private school, church, public library, public playground, or park, as measured by
690  the method in Subsection (8).

691 (b) The premises of a private club license may not be established within 200 feet of any
692  public or private school, church, public library, public playground, or park, measured in a

693  straight line from the nearest entrance of the proposed outlet to the nearest property boundary
694  of the public or private school, church, public library, public playground, or park.

695 (c) The restrictions contained in Subsections (7)(a) and (b) govern unless one of the
696  following exemptions applies:

697 (1) with respect to the establishment of a private club license within a city of the third,
698  fourth, or fifth class, a town, or the unincorporated area of a county, the commission may

699  authorize a variance to reduce the proximity requirements of Subsection (7)(a) or (b) if:

700 (A) the local governing authority has granted its written consent to the variance;

701 (B) alternative locations for establishing a private club license in the community are
702  limited;

703 (C) a public hearing has been held in the city, town, or county, and where practical in
704 the neighborhood concerned; and

705 (D) after giving full consideration to all of the attending circumstances and the policies
706  stated in Subsections 32A-1-104(3) and (4), the commission determines that establishing the
707  license would not be detrimental to the public health, peace, safety, and welfare of the

708  community;

709 (i1) with respect to the establishment of a private club license in any location, the
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commission may authorize a variance to reduce the proximity requirements of Subsection
(7)(a) or (b) in relation to a church:

(A) if the local governing body of the church in question gives its written consent to
the variance;

(B) following a public hearing in the city, town, or county and where practical in the
neighborhood concerned; and

(C) after giving full consideration to all of the attending circumstances and the policies
stated in Subsections 32A-1-104(3) and (4); or

(111) with respect to the premises of a private club license issued by the commission that
undergoes a change of ownership, the commission may waive or vary the proximity
requirements of Subsection (7)(a) or (b) in considering whether to grant a private club license
to the new owner of the premises if:

(A) the premises previously received a variance reducing the proximity requirements of
Subsection (7)(a) or (b); or

(B) a variance from proximity or distance requirements was otherwise allowed under
this title.

(8) With respect to any public or private school, church, public library, public
playground, or park, the 600 foot limitation is measured from the nearest entrance of the outlet
by following the shortest route of ordinary pedestrian travel to the property boundary of the
public or private school, church, public library, public playground, or park.

(9) (a) Nothing in this section prevents the commission from considering the proximity
of any educational, religious, and recreational facility, or any other relevant factor in reaching a
decision on whether to issue a private club license.

(b) For purposes of this Subsection (9), "educational facility" includes:

(i) anursery school;

(i1) infant day care center; and

(ii1) a trade and technical school.

(10) If requested by a private club licensee, the commission may approve a change in
the class of private club license in accordance with rules made by the commission.

Section 7. Section 32A-7-104 is amended to read:

32A-7-104. Commission and department duties before granting permits.
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(1) (a) Before any single event permit may be granted by the commission, the
department shall;

(1) conduct an investigation[;];

(ii) gather information[;]; and

(iii) make recommendations to the commission as to whether or not a permit should be
granted.

(b) The department shall forward the information [shalt-be-forwarded| and
recommendations described in Subsection (1)(a) to the commission to aid in [tts] the

commission's determination.

(2) Before [rssuing] granting any single event permit, the commission shall:

(a) determine that the applicant has complied with all basic qualifications and
requirements as provided by Sections 32A-7-102 and 32A-7-103;

(b) determine that the application is complete;

(c) consider the purpose of the organization or its local lodge, chapter, or other local
unit;

(d) consider the times, dates, location, estimated attendance, nature, and purpose of the

event;

(e) to minimize the risk of minors being sold or furnished alcohol or adults being
overserved alcohol at the event, assess the adequacy of control measures for:

(i) alarge-scale public event where the estimated attendance is in excess of 1,000
people; or

(i1) for an outdoor public event; and

(f) consider any other factors or circumstances the commission considers necessary.

(3) (a) The commission shall determine the maximum amount that may be charged by
a permittee for an alcoholic beverage, including any set-up fee or other charge.

(b) The maximum amount that may be charged shall be set forth in the permit.

(4) Upon commission approval of any application and upon [tssuance] the granting of a
single event permit, the department shall send copies of the approved application and the
permit to state and local law enforcement authorities before the scheduled event.

Section 8. Section 32A-10-201 is amended to read:

32A-10-201. Commission's power to grant licenses -- Limitations.
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(1) Before any establishment may sell beer at retail for on-premise consumption, it
shall first obtain:

(a) an on-premise beer retailer license from the commission as provided in this part;
and

(b) (1) alicense issued by the local authority, as provided in Section 32A-10-101, to
sell beer at retail for on-premise consumption; or

(i1) other written consent of the local authority to sell beer at retail for on-premise
consumption.

(2) (a) [The] Subject to the requirements of this section, the commission may issue

on-premise beer retailer licenses for the purpose of establishing on-premise beer retailer outlets
at places and in numbers as it considers proper for the storage, sale, and consumption of beer
on premises operated as on-premise beer retailer outlets.

(b) [f9] Notwithstanding Subsection (2)(a), the total number of on-premise beer
retailer licenses that are taverns may not at any time aggregate more than that number
determined by dividing the population of the state by [22;560] 25.000.

[t1D)] (c) For purposes of this Subsection (2), the population of the state shall be

determined by:

[tA9] (1) the most recent United States decennial special census; or

[(B)] (i) any other population determination made by the United States or state
governments.

[te)] (d) (i) The commission may issue seasonal licenses for taverns established in
areas the commission considers necessary.

(i) A seasonal license for taverns shall be for a period of six consecutive months.
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(iii)) An on-premise beer retailer license for a tavern issued for operation during a
summer time period is known as a "Seasonal A" on-premise beer retailer license for a tavern.
The period of operation for a "Seasonal A" on-premise beer retailer license for a tavern shall:

(A) begin on May 1; and

(B) end on October 31.

(iv) An on-premise beer retailer license for a tavern issued for operation during a
winter time period is known as a "Seasonal B" on-premise beer retailer license for a tavern.
The period of operation for a "Seasonal B" on-premise beer retailer license for a tavern shall:

(A) begin on November 1; and

(B) end on April 30.

(v) In determining the number of tavern licenses that the commission may issue under
this section:

(A) a seasonal on-premise beer retailer license for a tavern is counted as 1/2 of one
on-premise beer retailer license for a tavern; and

(B) each "Seasonal A" on-premise beer retailer license for a tavern shall be paired with
a "Seasonal B" on-premise beer retailer license for a tavern.

(3) (a) The premises of an on-premise beer retailer license may not be established
within 600 feet of any public or private school, church, public library, public playground, or
park, as measured by the method in Subsection (4).

(b) The premises of an on-premise beer retailer license may not be established within
200 feet of any public or private school, church, public library, public playground, or park,
measured in a straight line from the nearest entrance of the proposed outlet to the nearest
property boundary of the public or private school, church, public library, public playground, or
park.

(c) The restrictions of Subsections (3)(a) and (b) govern unless one of the following
exemptions applies:

(i) with respect to the establishment of an on-premise beer retailer license that operates
as a tavern within a city of the third, fourth, or fifth class, a town, or the unincorporated area of
a county, the commission may authorize a variance to reduce the proximity requirements of
Subsection (3)(a) or (b) if:

(A) the local governing authority has granted its written consent to the variance;
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(B) alternative locations for establishing an on-premise beer retailer tavern license in
the community are limited;

(C) a public hearing has been held in the city, town, or county, and where practical in
the neighborhood concerned; and

(D) after giving full consideration to all of the attending circumstances and the policies
stated in Subsections 32A-1-104(3) and (4), the commission determines that establishing the
license would not be detrimental to the public health, peace, safety, and welfare of the
community;

(i) with respect to the establishment of an on-premise beer retailer license that operates
as a tavern in any location, the commission may authorize a variance to reduce the proximity
requirements of Subsection (3)(a) or (b) in relation to a church:

(A) if the local governing body of the church in question gives its written consent to
the variance;

(B) following a public hearing in the city, town, or county and where practical in the
neighborhood concerned; and

(C) after giving full consideration to all of the attending circumstances and the policies
stated in Subsections 32A-1-104(3) and (4);

(iii) with respect to the establishment of an on-premise beer retailer license that does
not operate as a tavern in any location, the commission may authorize a variance that reduces
the proximity requirements of Subsection (3)(a) or (b) if:

(A) the local governing authority has granted its written consent to the variance;

(B) alternative locations for establishing an on-premise beer retailer license that does
not operate as a tavern in the community are limited;

(C) apublic hearing has been held in the city, town, or county, and where practical in
the neighborhood concerned; and

(D) after giving full consideration to all of the attending circumstances and the policies
stated in Subsections 32A-1-104(3) and (4), the commission determines that establishing a
license would not be detrimental to the public health, peace, safety, and welfare of the
community;

(iv) with respect to any on-premise beer retailer license issued by the commission

before July 1, 1991, to an establishment that undergoes a change in ownership after that date,
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the commission may waive or vary the proximity requirements of this Subsection (3) in
considering whether to grant an on-premise retailer beer license to the new owner; and

(v) with respect to the premises of an on-premise beer retailer license issued by the
commission that undergoes a change of ownership, the commission may waive or vary the
proximity requirements of Subsection (3)(a) or (b) in considering whether to grant an
on-premise beer retailer license to the new owner of the premises if:

(A) the premises previously received a variance from the proximity requirements of
Subsection (3)(a) or (b); or

(B) a variance from proximity or distance requirements was otherwise allowed under
this title.

(4) With respect to any public or private school, church, public library, public
playground, or park, the 600 foot limitation is measured from the nearest entrance of the outlet
by following the shortest route of ordinary pedestrian travel to the property boundary of the
public or private school, church, public library, public playground, school playground or park.

(5) (a) Nothing in this section prevents the commission from considering the proximity
of any educational, religious, and recreational facility, or any other relevant factor in reaching a
decision on a proposed location.

(b) For purposes of this Subsection (5), "educational facility" includes:

(i) anursery school;

(i1) an infant day care center; and

(ii1) a trade and technical school.

Section 9. Section 32A-10-304 is amended to read:

32A-10-304. Commission and department duties before granting permits.

(1) (a) Before any temporary special event beer permit may be granted by the
commission, the department shall;

(1) conduct an investigation[;];

(ii) gather information[;]; and

(iii) make recommendations to the commission as to whether or not a permit should be
granted.

(b) The department shall forward the information and recommendations described in

Subsection (1)(a) to the commission to aid in the commission's determination.
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(2) Before [tssuing] granting any temporary special event beer permit, the commission
shall:

(a) determine that the applicant has complied with all basic qualifications and
requirements as provided by Sections 32A-10-302 and 32A-10-303;

(b) determine that the application is complete;

(c) consider the times, dates, location, estimated attendance, nature, and purpose of the
temporary special event;

(d) to minimize the risk of minors being sold or furnished alcohol or adults being
overserved alcohol at the temporary special event, assess the adequacy of control measures for:

(i) alarge-scale public event where the estimated attendance is in excess of 1,000
people; or

(i1) an outdoor public event; and

(e) consider any other factors or circumstances the commission considers necessary.

(3) Upon commission approval of any application and upon [tssuwance] the granting of a
temporary special event beer permit, the department shall send copies of the approved
application and the permit to state and local law enforcement authorities before the scheduled
event.

Section 10. Section 32A-12-301 is amended to read:

32A-12-301. Operating without a license or permit.

(1) Except as provided by this title or the rules of the commission, a person may not
operate the following if that establishment allows patrons, customers, members, guests,
visitors, or other persons to purchase or consume alcoholic beverages on the premises:

] (a) a restaurant;

t2)] (b) an airport lounge;

3)] (c) aprivate club;

] (d) an on-premise beer retailer outlet;

5] (e) on-premise banquet premises; or

t6)] (f) an establishment similar to one listed in Subsections (1)(a) through [(5}] ().

(2) A person conducting an event or function that is open to the general public may not

[
[
[
[
[
[

directly or indirectly sell, offer to sell. or otherwise furnish alcoholic beverages to persons

attending the event or function without first obtaining a permit under this title.
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(3) A person conducting a privately hosted event or private social function may not

directly or indirectly sell or offer to sell alcoholic beverages to persons attending the privately

hosted event or private social function without first obtaining a permit under this title.
Section 11. Section 63-46b-3 is amended to read:

63-46b-3. Commencement of adjudicative proceedings.

(1) Except as otherwise permitted by Section 63-46b-20, all adjudicative proceedings
shall be commenced by either:

(a) a notice of agency action, if proceedings are commenced by the agency; or

(b) arequest for agency action, if proceedings are commenced by persons other than
the agency.

(2) A notice of agency action shall be filed and served according to the following
requirements:

(a) The notice of agency action shall be in writing, signed by a presiding officer, and
shall include:

(i) the names and mailing addresses of all persons to whom notice is being given by the
presiding officer, and the name, title, and mailing address of any attorney or employee who has
been designated to appear for the agency;

(i1) the agency's file number or other reference number;

(iii) the name of the adjudicative proceeding;

(iv) the date that the notice of agency action was mailed;

(v) astatement of whether the adjudicative proceeding is to be conducted informally
according to the provisions of rules adopted under Sections 63-46b-4 and 63-46b-5, or formally
according to the provisions of Sections 63-46b-6 to 63-46b-11;

(vi) if the adjudicative proceeding is to be formal, a statement that each respondent
must file a written response within 30 days of the mailing date of the notice of agency action;

(vii) if the adjudicative proceeding is to be formal, or if a hearing is required by statute
or rule, a statement of the time and place of any scheduled hearing, a statement of the purpose
for which the hearing is to be held, and a statement that a party who fails to attend or
participate in the hearing may be held in default;

(viii) if the adjudicative proceeding is to be informal and a hearing is required by

statute or rule, or if a hearing is permitted by rule and may be requested by a party within the
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time prescribed by rule, a statement that the parties may request a hearing within the time
provided by the agency's rules;

(ix) a statement of the legal authority and jurisdiction under which the adjudicative
proceeding is to be maintained;

(x) the name, title, mailing address, and telephone number of the presiding officer; and

(xi) a statement of the purpose of the adjudicative proceeding and, to the extent known
by the presiding officer, the questions to be decided.

(b) When adjudicative proceedings are commenced by the agency, the agency shall:

(1) mail the notice of agency action to each party;

(i1) publish the notice of agency action, if required by statute; and

(111) mail the notice of agency action to any other person who has a right to notice
under statute or rule.

(3) (a) Where the law applicable to the agency permits persons other than the agency to
initiate adjudicative proceedings, that person's request for agency action shall be in writing and
signed by the person invoking the jurisdiction of the agency, or by that person's representative,
and shall include:

(i) the names and addresses of all persons to whom a copy of the request for agency
action is being sent;

(i1) the agency's file number or other reference number, if known;

(iii) the date that the request for agency action was mailed;

(iv) a statement of the legal authority and jurisdiction under which agency action is
requested;

(v) a statement of the relief or action sought from the agency; and

(vi) a statement of the facts and reasons forming the basis for relief or agency action.

(b) The person requesting agency action shall file the request with the agency and shall
mail a copy to each person known to have a direct interest in the requested agency action.

(c) An agency may, by rule, prescribe one or more forms eliciting the information
required by Subsection (3)(a) to serve as the request for agency action when completed and
filed by the person requesting agency action.

(d) The presiding officer shall promptly review a request for agency action and shall:

(1) notify the requesting party in writing that the request is granted and that the
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adjudicative proceeding is completed;

(i1) notify the requesting party in writing that the request is denied and, if the
proceeding is a formal adjudicative proceeding, that the party may request a hearing before the
agency to challenge the denial; or

(ii1) notify the requesting party that further proceedings are required to determine the
agency's response to the request.

(e) 1) Any notice required by Subsection (3)(d)(ii) shall contain the information
required by Subsection 63-46b-5(1)(i) in addition to disclosure required by Subsection
3)(d) ().

(i) The agency shall mail any notice required by Subsection (3)(d) to all parties, except
that any notice required by Subsection (3)(d)(iii) may be published when publication is
required by statute.

(ii1)) The notice required by Subsection (3)(d)(ii1) shall:

(A) give the agency's file number or other reference number;

(B) give the name of the proceeding;

(C) designate whether the proceeding is one of a category to be conducted informally
according to the provisions of rules enacted under Sections 63-46b-4 and 63-46b-5, with
citation to the applicable rule authorizing that designation, or formally according to Sections
63-46b-6 to 63-46b-11;

(D) in the case of a formal adjudicative proceeding, and where respondent parties are
known, state that a written response must be filed within 30 days of the date of the agency's
notice if mailed, or within 30 days of the last publication date of the agency's notice, if
published;

(E) if the adjudicative proceeding is to be formal, or if a hearing is to be held in an
informal adjudicative proceeding, state the time and place of any scheduled hearing, the
purpose for which the hearing is to be held, and that a party who fails to attend or participate in
a scheduled and noticed hearing may be held in default;

(F) if the adjudicative proceeding is to be informal, and a hearing is required by statute
or rule, or if a hearing is permitted by rule and may be requested by a party within the time
prescribed by rule, state the parties' right to request a hearing and the time within which a

hearing may be requested under the agency's rules; and
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1020 (G) give the name, title, mailing address, and telephone number of the presiding

1021  officer.

1022 (4) When initial agency determinations or actions are not governed by this chapter, but
1023 agency and judicial review of those initial determinations or actions are subject to the

1024 provisions of this chapter, the request for agency action seeking review must be filed with the
1025  agency within the time prescribed by the agency's rules.

1026 (5) For designated classes of adjudicative proceedings, an agency may, by rule, provide
1027  for a longer response time than allowed by this section, and may provide for a shorter response
1028  time if required or permitted by applicable federal law.

1029 (6) Unless the agency provides otherwise by rule or order, [appheations] an application
1030  for [hcenses] a package agency, license, permit, or certificate of approval filed under authority
1031  of Title 32A, [
1032 Eiquortieense-are] Alcoholic Beverage Control Act, is not considered to be a request for

1033 agency action under this chapter.
1034 (7) 1If the purpose of the adjudicative proceeding is to award a license or other privilege
1035  as to which there are multiple competing applicants, the agency may, by rule or order, conduct

1036  asingle adjudicative proceeding to determine the award of that license or privilege.

Legislative Review Note
asof 1-9-06 3:22 PM

Based on a limited legal review, this legislation has not been determined to have a high
probability of being held unconstitutional.
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