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LONG TITLE
Committee Note:

The Health and Human Services Interim Committee recommended this bill.

The Child Welfare Legislative Oversight Panel recommended this bill.
General Description:

This bill amends background check and child placement provisions in the Utah Human
Services Code and the Juvenile Court Act of 1996.
Highlighted Provisions:

This bill:

» defines terms;

» provides that the requirement that a child in state custody may not be placed with a
prospective foster or adoptive parent until the Department of Human Services
conducts a comprehensive background check, does not prohibit the Division of
Child and Family Services or a court placing the child with a noncustodial parent, or
with a relative, pending further investigation of the appropriateness of the
placement;

» provides exceptions to certain background check requirements if the exceptions are
permitted by federal law or rule;

» modifies background check requirements for prospective foster or adoptive
placements;

» clarifies the rulemaking authority of the Office of Licensing, within the Department
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of Human Services;

» provides that priority shall be given for placing a child with a noncustodial parent,
relative, or friend, over placing the child in a shelter;

» modifies provisions relating to the placement and custody of a child who has been
removed from the custody of the child's parents;

» provides that, in order to be considered a "willing relative or friend" for purposes of
determining placement of a child following a shelter care hearing, the friend or
relative must be willing to cooperate with the child's permanency goal;

» describes the limited background check or investigation that must be completed
before a child in state custody is placed with a noncustodial parent or relative; and

» makes technical changes.
Monies Appropriated in this Bill:

None
Other Special Clauses:

H=» [None] This bill provides an immediate effective date. «H
Utah Code Sections Affected:
AMENDS:

62A-2-120, as last amended by Laws of Utah 2007, Chapter 152

62A-4a-202.1, as last amended by Laws of Utah 2007, Chapter 169

62A-4a-206, as last amended by Laws of Utah 2002, Chapter 306

62A-4a-209, as last amended by Laws of Utah 2007, Chapter 169

62A-5-103.5, as last amended by Laws of Utah 2007, Chapter 152

78-3a-306, as last amended by Laws of Utah 2007, Chapter 169

78-3a-307, as last amended by Laws of Utah 2007, Chapters 169 and 255

78-3a-307.1, as last amended by Laws of Utah 2007, Chapter 152

78-3a-315, as last amended by Laws of Utah 2002, Chapter 306

78-30-3.5, as last amended by Laws of Utah 2007, Chapter 152

78-30-3.6, as last amended by Laws of Utah 2007, Chapters 152 and 196
H-» ENACTS:

78-3a-307.5, Utah Code Annotated 1953 «=H

Be it enacted by the Legislature of the state of Utah:
Section 1. Section 62A-2-120 is amended to read:

-2- House Floor Amendments 1-23-2008 adrrv
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62A-2-120. Criminal background checks -- Direct access to children or
vulnerable adults.

(1) (a) Except as provided in Subsection (7), an applicant for an initial license or a
license renewal under this chapter shall submit to the office the names and other identifying
information, which may include fingerprints, of all persons associated with the licensee, as
defined in Section 62A-2-101, with direct access to children or vulnerable adults.

(b) The Criminal Investigations and Technical Services Division of the Department of
Public Safety, or the office as authorized under Section 53-10-108, shall process the
information described in Subsection (1)(a) to determine whether the individual has been
convicted of any crime.

(c) Except as provided in Subsection (1)(d), if an individual has not continuously lived
in Utah for the five years immediately preceding the day on which the information referred to
in Subsection (1)(a) is submitted to the office, the individual shall submit fingerprints for a FBI
national criminal history record check. The fingerprints shall be submitted to the FBI through
the Criminal Investigations and Technical Services Division.

(d) An individual is not required to comply with Subsection (1)(c) if:

(i) the individual continuously lived in Utah for the five years immediately preceding
the day on which the information described in Subsection (1)(a) is submitted to the office,
except for time spent outside of the United States and its territories; and

(i1) the background check of the individual is being conducted for a purpose other than
a purpose described in Subsection (1)(f).

(e) If an applicant described in Subsection (1)(a) spent time outside of the United
States and its territories during the five years immediately preceding the day on which the
information described in Subsection (1)(a) is submitted to the office, the office shall require the
applicant to submit documentation establishing whether the applicant was convicted of a crime
during the time that the applicant spent outside of the United States and its territories.

(f) Notwithstanding [anyotherprovistonof-thts-Subsection{1)] Subsections (1)(a)

through (e), and except as provided in Subsection (1)(h), an applicant described in Subsection

(1)(a) shall submit fingerprints for an FBI national criminal history records check, through the
Criminal Investigations and Technical Services Division, if the background check of the

applicant is being conducted for the purpose of:
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90 (1) licensing a prospective foster home; or
91 (ii) approving a prospective adoptive placement of a child in state custody.
92 (g) [In] Except as provided in Subsection (1)(h), in addition to the other requirements

93  of this section, if the background check of an applicant described in Subsection (1)(a) is being
94 conducted for the purpose of licensing a prospective foster home or approving a prospective
95  adoptive placement of a child in state custody, the office shall:
96 (i) check the child abuse and neglect registry in each state where each prospective
97  foster parent or prospective adoptive parent resided in the five years immediately preceding the
98 day on which the prospective foster parent or prospective adoptive parent applied to be a foster
99  parent or adoptive parent, to determine whether the prospective foster parent or prospective
100  adoptive parent is listed in the registry as having a substantiated or supported finding of child
101 abuse or neglect; and
102 (i1) check the child abuse and neglect registry in each state where each adult living in
103 the home of the prospective foster parent or prospective adoptive parent described in
104  Subsection (1)(g)(i) resided in the five years immediately preceding the day on which the
105  prospective foster parent or prospective adoptive parent applied to be a foster parent or
106  adoptive parent, to determine whether the adult is listed in the registry as having a substantiated

107  or supported finding of child abuse or neglect.

108 (h)_The requirements under Subsections (1)(f) and (g) do not apply to the extent that:
109 (1) federal law or rule permits otherwise; or
110 (i1) the requirements would prohibit the Division of Child and Family Services or a

111 court from placing a child with:

112 (A) a noncustodial parent under Section 62A-4a-209 H=» [or] , ¢=H 78-3a-307 H=», or
112a  78-3a-307.5 «H :or
113 (B) arelative, H=» other than a noncustodial parent, =H under Section 62A-4a-209

1132 H=» [or] , ¢H 78-32-307 H=», or 78795-3a-307.5 H . pending completion of the
114  background check described in Subsections (1)(f) and (g).
115 [thy] 1) The office shall make rules, in accordance with Title 63, Chapter 46a, Utah

116  Administrative Rulemaking Act, to implement the provisions of this Subsection (1) relating to
117  background checks.

118 (2) The office shall approve a person for whom identifying information is submitted

119  under Subsection (1) to have direct access to children or vulnerable adults in the licensee

120  program if:

-4 - House Floor Amendments 1-23-2008 adrrv
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(a) (1) the person is found to have no criminal history record; or

(i1) (A) the only convictions in the person's criminal history record are misdemeanors
or infractions not involving any of the offenses described in Subsection (3); and

(B) the date of the last conviction under Subsection (2)(a)(ii)(A) is more than five years
before the date of the search;

(b) the person is not listed in the statewide database of the Division of Aging and Adult
Services created by Section 62A-3-311.1;

(c) juvenile court records do not show that a court made a substantiated finding, under
Section 78-3a-320, that the person committed a severe type of child abuse or neglect;

(d) the person is not listed in the Licensing Information System of the Division of
Child and Family Services created by Section 62A-4a-1006;

(e) the person has not pled guilty or no contest to a pending charge for any:

(i) felonys;

(i1) misdemeanor listed in Subsection (3); or

(ii1) infraction listed in Subsection (3); and

(f) for a person described in Subsection (1)(g), the registry check described in
Subsection (1)(g) does not indicate that the person is listed in a child abuse and neglect registry
of another state as having a substantiated or supported finding of a severe type of child abuse or
neglect as defined in Section 62A-4a-1002.

(3) Except as provided in Subsection (8), unless at least ten years have passed since the

date of conviction, the office may not approve a person to have direct access to children or
vulnerable adults in the licensee's human services program if that person has been convicted of
an offense, whether a felony, misdemeanor, or infraction, that is:

(a) identified as a sexual offense, domestic violence, lewdness, assault, or battery;

(b) a violation of any pornography law, including sexual exploitation of a minor;

(c) prostitution;

(d) included in:

(i) Title 76, Chapter 5, Offenses Against the Person;

(i) Title 76, Chapter 5a, Sexual Exploitation of Children; or

(iii) Title 76, Chapter 7, Offenses Against the Family;

(e) aviolation of Section 76-6-103, aggravated arson;
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(f) a violation of Section 76-6-203, aggravated burglary;

(g) aviolation of Section 76-6-302, aggravated robbery; or

(h) a conviction for an offense committed outside of the state that, if committed in the
state, would constitute a violation of an offense described in Subsections (3)(d) through (g).

(4) (a) Except as provided in Subsection (8), if a person for whom identifying
information is submitted under Subsection (1) is not approved by the office under Subsection
(2) or (3) to have direct access to children or vulnerable adults in the licensee program, the
office shall conduct a comprehensive review of criminal and court records and related
circumstances if the reason the approval is not granted is due solely to one or more of the
following:

(i) a conviction for:

(A) any felony not listed in Subsection (3);

(B) any misdemeanor or infraction, not listed in Subsection (3), within five years of the
date of the search;

(C) aprotective order or ex parte protective order violation under Section 76-5-108 or
a similar statute in another state; or

(D) any felony, misdemeanor, or infraction listed in Subsection (3) if at least ten years
have passed since the date of conviction;

(i1) a plea of guilty or no contest to a pending:

(A) felony;

(B) misdemeanor listed in Subsection (3); or

(C) infraction listed in Subsection (3);

(ii1) the person is listed in the statewide database of the Division of Aging and Adult
Services created by Section 62A-3-311.1;

(iv) juvenile court records show that a court made a substantiated finding, under
Section 78-3a-320, that the person committed a severe type of child abuse or neglect;

(v) the person is listed in the Licensing Information System of the Division of Child
and Family Services created by Section 62A-4a-1006; or

(vi) the person is listed in a child abuse or neglect registry of another state as having a
substantiated or supported finding of a severe type of child abuse or neglect as defined in
Section 62A-4a-1002.
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(b) The comprehensive review under Subsection (4)(a) shall include an examination of:

(1) the date of the offense or incident;

(i1) the nature and seriousness of the offense or incident;

(ii1) the circumstances under which the offense or incident occurred;

(iv) the age of the perpetrator when the offense or incident occurred;

(v) whether the offense or incident was an isolated or repeated incident;

(vi) whether the offense or incident directly relates to abuse of a child or vulnerable
adult, including:

(A) actual or threatened, nonaccidental physical or mental harm;

(B) sexual abuse;

(C) sexual exploitation; and

(D) negligent treatment;

(vil) any evidence provided by the person of rehabilitation, counseling, or psychiatric
treatment received, or additional academic or vocational schooling completed, by the person;
and

(viii) any other pertinent information.

(c) At the conclusion of the comprehensive review under Subsection (4)(a), the office
shall approve the person who is the subject of the review to have direct access to children or
vulnerable adults, unless it finds that approval will likely create a risk of harm to a child or
vulnerable adult.

(d) In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
office may make rules, consistent with this chapter, defining procedures for the comprehensive
review described in this Subsection (4).

(5) (a) For purposes of this Subsection (5), "directly supervised" means that the person
being supervised is under the uninterrupted visual and auditory surveillance of the person doing
the supervising.

(b) A licensee may not permit any person to have direct access to a child or a
vulnerable adult unless, subject to Subsection (5)(c), that person is:

(i) associated with the licensee and:

(A) approved by the office to have direct access to children or vulnerable adults under

this section; or
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(B) (I) the office has not determined whether to approve that person to have direct
access to children or vulnerable adults;

(II) the information described in Subsection (1)(a), relating to that person, is submitted
to the department; and

(IIT) that person is directly supervised by a person associated with the licensee who is
approved by the office to have direct access to children or vulnerable adults under this section;

(i1) (A) not associated with the licensee; and

(B) directly supervised by a person associated with the licensee who is approved by the
office to have direct access to children or vulnerable adults under this section;

(iii) the parent or guardian of the child or vulnerable adult; or

(iv) a person approved by the parent or guardian of the child or vulnerable adult to
have direct access to the child or vulnerable adult.

(c) Notwithstanding Subsection (5)(b), a person may not have direct access to a child
or a vulnerable adult if that person is prohibited by court order from having that access.

(6) (a) Within 30 days after receiving the identifying information for a person under
Subsection (1), the office shall give written notice to the person and to the licensee or applicant
with whom the person is associated of:

(i) the office's decision regarding its background screening clearance and findings; and

(i1) alist of any convictions found in the search.

(b) With the notice described in Subsection (6)(a), the office shall also give to the
person the details of any comprehensive review conducted under Subsection (4).

(c) If the notice under Subsection (6)(a) states that the person is not approved to have
direct access to children or vulnerable adults, the notice shall further advise the persons to
whom the notice is given that either the person or the licensee or applicant with whom the
person is associated, or both, may, under Subsection 62A-2-111(2), request a hearing in the
department's Office of Administrative Hearings, to challenge the office's decision.

(d) In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
office shall make rules, consistent with this chapter:

(1) defining procedures for the challenge of its background screening decision
described in this Subsection (6); and

(i1) expediting the process for renewal of a license under the requirements of this
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section and other applicable sections.

H.B. 36

(7) Notwithstanding Subsection (1)(a), this section does not apply to an applicant for

an initial license, or license renewal, to operate a substance abuse program that provides
services to adults only.

(8) (a) Notwithstanding Subsections (2) through (4), the office may not approve

or

license a person as a prospective foster parent or a prospective adoptive parent if the person has

been convicted of:
(i) afelony involving conduct that constitutes any of the following:
(A) child abuse, as described in Section 76-5-109;

(B) commission of domestic violence in the presence of a child, as described in Section

76-5-109.1;
(C) abuse or neglect of a disabled child, as described in Section 76-5-110;
(D) endangerment of a child, as described in Section 76-5-112.5;
(E) aggravated murder, as described in Section 76-5-202;
(F) murder, as described in Section 76-5-203;
(G) manslaughter, as described in Section 76-5-205;
(H) child abuse homicide, as described in Section 76-5-208;
(I) homicide by assault, as described in Section 76-5-209;
(J) kidnapping, as described in Section 76-5-301;
(K) child kidnapping, as described in Section 76-5-301.1;
(L) aggravated kidnapping, as described in Section 76-5-302;
(M) an offense described in Title 76, Chapter 5, Part 4, Sexual Offenses;

(N) an offense described in Title 76, Chapter 5a, Sexual Exploitation of Children;

(O) aggravated arson, as described in Section 76-6-103;

(P) aggravated burglary, as described in Section 76-6-203;

(Q) aggravated robbery, as described in Section 76-6-302; or

(R) domestic violence, as described in Section 77-36-1; or

(i1) an offense committed outside the state that, if committed in the state, would

constitute a violation of an offense described in Subsection (8)(a)(i).

(b) Notwithstanding Subsections (2) through (4), the office may not approve or license

a person as a prospective foster parent or a prospective adoptive parent if, within the five years
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immediately preceding the day on which the person would otherwise be approved or licensed,
the person has been convicted of a felony involving conduct that constitutes any of the
following:

(i) aggravated assault, as described in Section 76-5-103;

(1) aggravated assault by a prisoner, as described in Section 76-5-103.5;

(iii)) mayhem, as described in Section 76-5-105;

(iv) an offense described in Title 58, Chapter 37, Utah Controlled Substances Act;

(v) an offense described in Title 58, Chapter 37a, Utah Drug Paraphernalia Act;

(vi) an offense described in Title 58, Chapter 37b, Imitation Controlled Substances
Act;

(vil) an offense described in Title 58, Chapter 37c, Utah Controlled Substance
Precursor Act; or

(viii) an offense described in Title 58, Chapter 37d, Clandestine Drug Lab Act.

Section 2. Section 62A-4a-202.1 is amended to read:

62A-4a-202.1. Entering home of a child -- Taking a child into protective custody
-- Caseworker accompanied by peace officer -- Preventive services -- Shelter facility or
emergency placement.

(1) A peace officer or child welfare worker may not enter the home of a child who is
not under the jurisdiction of the court, remove a child from the child's home or school, or take a
child into protective custody unless authorized under Subsection 78-3a-106(2).

(2) A child welfare worker within the division may take action under Subsection (1)
accompanied by a peace officer, or without a peace officer when a peace officer is not
reasonably available.

(3) (a) If possible, consistent with the child's safety and welfare, before taking a child
into protective custody, the child welfare worker shall also determine whether there are
services available that, if provided to a parent or guardian of the child, would eliminate the
need to remove the child from the custody of the child's parent or guardian.

(b) If the services described in Subsection (3)(a) are reasonably available, they shall be
utilized.

(c) In determining whether the services described in Subsection (3)(a) are reasonably

available, and in making reasonable efforts to provide those services, the child's health, safety,

- 10 -
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and welfare shall be the child welfare worker's paramount concern.

(4) (a) A child removed or taken into custody under this section may not be placed or
kept in a secure detention facility pending court proceedings unless the child is detainable
based on guidelines promulgated by the Division of Juvenile Justice Services.

(b) A child removed from the custody of the child's parent or guardian but who does
not require physical restriction shall be given temporary care in:

(i) a shelter facility; or

(i) an emergency placement in accordance with Section 62A-4a-209.

(c) When making a placement under Subsection (4)(b), the Division of Child and

Family Services shall give priority to a placement with a noncustodial parent, relative, or

friend, in accordance with Section 62A-4a-209.

Section 3. Section 62A-4a-206 is amended to read:

62A-4a-206. Process for removal of a child from foster family -- Procedural due
process.

(1) (a) The Legislature finds that, except with regard to a child's natural parent or legal
guardian, a foster family has a very limited but recognized interest in its familial relationship
with a foster child who has been in the care and custody of that family. In making
determinations regarding removal of a child from a foster home, the division may not dismiss
the foster family as a mere collection of unrelated individuals.

(b) The Legislature finds that children in the temporary custody and custody of the
division are experiencing multiple changes in foster care placements with little or no
documentation, and that numerous studies of child growth and development emphasize the
importance of stability in foster care living arrangements.

(c) For the reasons described in Subsections (1)(a) and (b), the division shall provide
procedural due process for a foster family prior to removal of a foster child from their home,
regardless of the length of time the child has been in that home, unless removal is for the
purpose of:

(1) returning the child to the child's natural parent or legal guardian;

(i) immediately placing the child in an approved adoptive home;

(ii1) placing the child with a relative, as defined in Subsection 78-3a-307[t5)td)](1)(b),

who obtained custody or asserted an interest in the child within the preference period described

-11 -
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in Subsection 78-3a-307[¢8}](18)(a); or

(iv) placing an Indian child in accordance with preplacement preferences and other
requirements described in the Indian Child Welfare Act, 25 U.S.C. Sec. 1915.

(2) (a) The division shall maintain and utilize due process procedures for removal of a
foster child from a foster home, in accordance with the procedures and requirements of Title
63, Chapter 46b, Administrative Procedures Act.

(b) Those procedures shall include requirements for:

(i) personal communication with and explanation to foster parents prior to removal of
the child; and

(i1) an opportunity for foster parents to present their information and concerns to the
division and to request a review by a third party neutral fact finder prior to removal of the
child.

(c) If the division determines that there is a reasonable basis to believe that the child is
in danger or that there is a substantial threat of danger to the health or welfare of the child, it
shall place the child in emergency foster care during the pendency of the procedures described
in this subsection, instead of making another foster care placement.

(3) If the division removes a child from a foster home based upon the child's statement
alone, the division shall initiate and expedite the processes described in Subsection (2). The
division may take no formal action with regard to that foster parent's license until after those
processes, in addition to any other procedure or hearing required by law, have been completed.

(4) When a complaint is made to the division by a foster child against a foster parent,
the division shall, within 30 business days, provide the foster parent with information regarding
the specific nature of the complaint, the time and place of the alleged incident, and who was
alleged to have been involved.

(5) Whenever the division places a child in a foster home, it shall provide the foster
parents with:

(a) notification of the requirements of this section;

(b) a written description of the procedures enacted by the division pursuant to
Subsection (2) and how to access those processes; and

(c) written notification of the foster parents' ability to petition the juvenile court

directly for review of a decision to remove a foster child who has been in their custody for 12

-12-
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months or longer, in accordance with the limitations and requirements of Section 78-3a-315.
(6) The requirements of this section do not apply to the removal of a child based on a
foster parent's request for that removal.
Section 4. Section 62A-4a-209 is amended to read:
62A-4a-209. Emergency placement.

(1) As used in this section:

(a) "Nonrelative" means an individual, other than a noncustodial parent or a relative.

(b) "Relative" is as defined in Subsection 78-3a-307(1)(b).

[tH] (2) The division may use an emergency placement under Subsection
62A-4a-202.1(4)(b)(ii) when:

(a) the case worker has made the determination that:

(i) the child's home is unsafe;

(i) removal is necessary under the provisions of Section 62A-4a-202.1; and

(1i1) the child's custodial parent or guardian will agree to not remove the child from the
home of the person that serves as the placement and not have any contact with the child until
after the shelter hearing required by Section 78-3a-306;

(b) a person, with preference being given in accordance with Subsection [3)] (4), can
be identified who has the ability and is willing to provide care for the child who would
otherwise be placed in shelter care, including:

(i) taking the child to medical, mental health, dental, and educational appointments at
the request of the division; and

(i1) making the child available to division services and the guardian ad litem; and

(c) the person described in Subsection [t1)] (2)(b) agrees to care for the child on an
emergency basis under the following conditions:

(i) the person meets the criteria for an emergency placement under Subsection [€2)] (3);

(i1) the person agrees to not allow the custodial parent or guardian to have any contact
with the child until after the shelter hearing unless authorized by the division in writing;

(1i1) the person agrees to contact law enforcement and the division if the custodial
parent or guardian attempts to make unauthorized contact with the child;

(iv) the person agrees to allow the division and the child's guardian ad litem to have

access to the child;

-13 -
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(v) the person has been informed and understands that the division may continue to
search for other possible placements for long-term care, if needed;

(vi) the person is willing to assist the custodial parent or guardian in reunification
efforts at the request of the division, and to follow all court orders; and

(vii) the child is comfortable with the person.

[y Before] (3) Except as otherwise provided in Subsection (5), before the division

places a child in an emergency placement, the division:

(a) may request the name of a reference and may contact the reference to determine the
answer to the following questions:

(i) would the person identified as a reference place a child in the home of the
emergency placement; and

(i1) are there any other relatives or friends to consider as a possible emergency or
long-term placement for the child;

(b) shall have the custodial parent or guardian sign an emergency placement agreement
form during the investigation;

(c) 1) [shattcompletea] if the emergency placement will be with a relative of the

child, shall comply with the background check provisions described in Subsection (7); or

(i1) if the emergency placement will be with a person other than a noncustodial parent

or a relative, shall comply with the criminal background check provisions described in
[Sections 62A=4a=2024-and-| Section 78-3a-307.1 [enatpersons] for adults living in the
household where the child will be placed;

(d) shall complete a limited home inspection of the home where the emergency
placement is made; and

(e) shall have the emergency placement approved by a family service specialist.

[3)] (4) (a) The following order of preference shall be applied when determining the
person with whom a child will be placed in an emergency placement described in this section,
provided that the person is willing, and has the ability, to care for the child:

(i) anoncustodial parent of the child in accordance with Section 78-3a-307;

(i1) arelative of the child;

(iii) subject to Subsection [(3)] (4)(b), a friend designated by the custodial parent or

guardian of the child, if the friend is a licensed foster parent; and
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(iv) a shelter facility, former foster placement, or other foster placement designated by
the division.

(b) Unless the division agrees otherwise, the custodial parent or guardian described in
Subsection [(3)] (4)(a)(iii) may only designate one friend as a potential emergency placement.

(5) (a) The division may, pending the outcome of the investigation described in

Subsections (5)(b) and (c), place a child in emergency placement with the child's noncustodial
parent if, based on a limited investigation, prior to making the emergency placement, the
division:

(i) determines that the noncustodial parent has regular, unsupervised visitation with the

child that is not prohibited by law or court order;

(i1) determines that there is not reason to believe that the child's health or safety will be

endangered during the emergency placement; and

(iii) has the custodial parent or guardian sign an emergency placement agreement.

(b) Either before or after making an emergency placement with the noncustodial parent

of the child, the division may conduct the investigation described in Subsection (3)(a) in

relation to the noncustodial parent.

(c) Before, or within one day, excluding weekends and holidays, after a child is placed

in an emergency placement with the noncustodial parent of the child, the division shall conduct

a limited:

(1) _background check of the noncustodial parent, pursuant to Subsection (7); and

(i1) inspection of the home where the emergency placement is made.

[t4)] (6) After an emergency placement, the division caseworker must:

(a) respond to the emergency placement's calls within one hour if the custodial parents
or guardians attempt to make unauthorized contact with the child or attempt to remove the
child;

(b) complete all removal paperwork, including the notice provided to the custodial
parents and guardians under Section 78-3a-306;

(c) contact the attorney general to schedule a shelter hearing;

(d) complete the placement procedures required in Section 78-3a-307[;mctuding;
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(e) continue to search for other relatives as a possible long-term placement, if needed.

(7) (a) The background check described in Subsection (3)(c)(d) shall include:
(i) completion of a nonfingerprint-based, Utah Bureau of Criminal Identification

backeground check; and

(i1) a completed search of the Management Information System described in Section
62A-4a-1003.

(b) The division shall determine whether a person passes the background check

described in this Subsection (7) pursuant to the provisions of Subsections 62A-2-120(2), (3),
and (8).

(c) Notwithstanding Subsection (7)(b), the division may not place a child with an

individual who is prohibited by court order from having access to that child.

Section 5. Section 62A-5-103.5 is amended to read:

62A-5-103.5. Disbursal of public funds -- Background check of a direct service
worker.

(1) For purposes of this section:

(a) "directly supervised" means that the person being supervised is under the
uninterrupted visual and auditory surveillance of the person doing the supervising; and

(b) "office" is as defined in Section 62A-2-101.

(2) Subject to Subsection (4), public funds may not be disbursed to pay a direct service
worker for personal services rendered to a person, unless:

(a) subject to Subsection (5), the direct service worker is approved by the office to have

- 16 -



493
494
495
496
497
498
499
500
501
502
503
504
505
506
507
508
509
510
511
512
513
514
515
516
517
518
519
520
521
522
523

12-10-07 9:36 AM H.B. 36

direct access and provide services to children or vulnerable adults pursuant to Section
62A-2-120;

(b) except as provided in Subsection (5):

(i) during the time that the direct service worker renders the services described in this
Subsection (2), the direct service worker who renders the services is directly supervised by a
direct service worker who is approved by the office to have direct access and provide services
to children or vulnerable adults pursuant to Section 62A-2-120;

(i1) the direct service worker who renders the services described in this Subsection (2)
has submitted the information required for a background check pursuant to Section 62A-2-120;
and

(ii1) the office has not determined whether to approve the direct service worker
described in Subsection (2)(b)(ii) to have direct access and provide services to children or
vulnerable adults; or

(c) except as provided in Subsection (5), the direct service worker:

(1) (A) is a direct ancestor or descendent of the person to whom the services are
rendered, but is not the person's parent;

(B) is the aunt, uncle, or sibling of the person to whom the services are rendered; or

(C) (I) has submitted the information required for a background check pursuant to
Section 62A-2-120; and

(II) the office has not determined whether to approve the direct service worker to have
direct access and provide services to children or vulnerable adults; and

(i1) is not listed in:

(A) the Licensing Information System of the Division of Child and Family Services
created by Section 62A-4a-1006;

(B) the statewide database of the Division of Aging and Adult Services created by
Section 62A-3-311.1 as having a substantiated finding of abuse, neglect, or exploitation; or

(C) juvenile court records as having a substantiated finding under Section 78-3a-320
that the direct service worker committed a severe type of child abuse or neglect.

(3) For purposes of Subsection (2), the office shall conduct a background check of a
direct service worker:

(a) except as provided in Subsection (2)(b) or (c), before public funds are disbursed to
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pay the direct service worker for the personal services described in Subsection (2); and

(b) using the same procedures established for a background check of an applicant for
an initial license under Section 62A-2-120.

(4) The background check and the approval determination described in this section
shall be conducted for a direct service worker on an annual basis.

(5) Notwithstanding [any-otherprovistonrof-thtssection]| Subsections (1) through (4),

and except as provided in Subsection (6), a child who is in the legal custody of the department

or any of the department's divisions may not be placed with a direct service worker unless,
before the child is placed with the direct service worker, the direct service worker passes a
background check, pursuant to the requirements of Section 62A-2-120, that includes:

(a) submitting the direct service worker's fingerprints for an FBI national criminal
history records check, through the Criminal Investigations and Technical Services Division;

(b) checking the child abuse and neglect registry in each state where the direct service
worker resided in the five years immediately preceding the day on which the direct service
worker applied to be a direct service worker; and

(c) checking the child abuse and neglect registry in each state where each adult living
in the home where the child will be placed resided in the five years immediately preceding the
day on which the direct service worker applied to be a direct service worker.

(6) The requirements under Subsection (5) do not apply to the extent that federal law or

rule permits otherwise.

Section 6. Section 78-3a-306 is amended to read:

78-3a-306. Shelter hearing.

(1) A shelter hearing shall be held within 72 hours excluding weekends and holidays
after any one or all of the following occur:

(a) removal of the child from the child's home by the division;

(b) placement of the child in the protective custody of the division;

(c) emergency placement under Subsection 62A-4a-202.1(4);

(d) as an alternative to removal of the child, a parent enters a domestic violence shelter
at the request of the division; or

(e) a "Motion for Expedited Placement in Temporary Custody" is filed under
Subsection 78-3a-106(4).
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555 (2) Upon the occurrence of any of the circumstances described in Subsections (1)(a)

556  through (e), the division shall issue a notice that contains all of the following:

557 (a) the name and address of the person to whom the notice is directed;

558 (b) the date, time, and place of the shelter hearing;

559 (c) the name of the child on whose behalf a petition is being brought;

560 (d) aconcise statement regarding:

561 (i) the reasons for removal or other action of the division under Subsection (1); and
562 (i1) the allegations and code sections under which the proceeding has been instituted;
563 (e) a statement that the parent or guardian to whom notice is given, and the child, are

564  entitled to have an attorney present at the shelter hearing, and that if the parent or guardian is
565  indigent and cannot afford an attorney, and desires to be represented by an attorney, one will be
566  provided; and

567 (f) a statement that the parent or guardian is liable for the cost of support of the child in
568  the protective custody, temporary custody, and custody of the division, and the cost for legal
569  counsel appointed for the parent or guardian under Subsection (2)(e), according to the financial
570 ability of the parent or guardian.

571 (3) The notice described in Subsection (2) shall be personally served as soon as

572 possible, but no later than one business day after removal of the child from the child's home, or
573 the filing of a "Motion for Expedited Placement in Temporary Custody" under Subsection

574  78-3a-106(4), on:

575 (a) the appropriate guardian ad litem; and

576 (b) both parents and any guardian of the child, unless the parents or guardians cannot
577  be located.

578 (4) The following persons shall be present at the shelter hearing:
579 (a) the child, unless it would be detrimental for the child;
580 (b) the child's parents or guardian, unless the parents or guardian cannot be located, or

581  fail to appear in response to the notice;

582 (c) counsel for the parents, if one is requested;

583 (d) the child's guardian ad litem;

584 (e) the caseworker from the division who is assigned to the case; and

585 (f) the attorney from the attorney general's office who is representing the division.
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(5) (a) At the shelter hearing, the court shall:

(i) provide an opportunity to provide relevant testimony to:

(A) the child's parent or guardian, if present; and

(B) any other person having relevant knowledge; and

(i1) subject to Section 78-3a-305.5, provide an opportunity for the child to testify.

(b) The court:

(i) may consider all relevant evidence, in accordance with the Utah Rules of Juvenile
Procedure;

(i1) shall hear relevant evidence presented by the child, the child's parent or guardian,
the requesting party, or their counsel; and

(1i1) may in its discretion limit testimony and evidence to only that which goes to the
issues of removal and the child's need for continued protection.

(6) If the child is in the protective custody of the division, the division shall report to
the court:

(a) the reason why the child was removed from the parent's or guardian's custody;

(b) any services provided to the child and the child's family in an effort to prevent
removal;

(c) the need, if any, for continued shelter;

(d) the available services that could facilitate the return of the child to the custody of
the child's parent or guardian; and

(e) subject to [Subsectionr] Subsections 78-3a-307[(8)tc)](18)(c) through (e), whether
any relatives of the child or friends of the child's parents may be able and willing to [take
temporarycustody] accept temporary placement of the child.

(7) The court shall consider all relevant evidence provided by persons or entities

authorized to present relevant evidence pursuant to this section.

(8) (a) If necessary to protect the child, preserve the rights of a party, or for other good
cause shown, the court may grant no more than one continuance, not to exceed five judicial
days.

(b) A court shall honor, as nearly as practicable, the request by a parent or guardian for
a continuance under Subsection (8)(a).

(9) (a) If the child is in the protective custody of the division, the court shall order that
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the child be released from the protective custody of the division unless it finds, by a
preponderance of the evidence, that any one of the following exist:

(i) subject to Subsection (9)(b)(i), there is a substantial danger to the physical health or
safety of the child and the child's physical health or safety may not be protected without
removing the child from the custody of the child's parent;

(i1) (A) the child is suffering emotional damage; and

(B) there are no reasonable means available by which the child's emotional health may
be protected without removing the child from the custody of the child's parent;

(ii1) there is a substantial risk that the child will suffer abuse or neglect if the child is
not removed from the custody of the child's parents;

(iv) subject to Subsection (9)(b)(ii), the child or a minor residing in the same
household has been physically or sexually abused, or is considered to be at substantial risk of
being physically or sexually abused, by a:

(A) parent;

(B) member of the parent's household; or

(C) person known to the parent;

(v) the parent is unwilling to have physical custody of the child;

(vi) the child is without any provision for the child's support;

(vil) a parent who is incarcerated or institutionalized has not or cannot arrange for safe
and appropriate care for the child;

(viii) (A) arelative or other adult custodian with whom the child is left by the parent is
unwilling or unable to provide care or support for the child;

(B) the whereabouts of the parent are unknown; and

(C) reasonable efforts to locate the parent are unsuccessful;

(ix) the child is in urgent need of medical care;

(x) the physical environment or the fact that the child is left unattended beyond a
reasonable period of time poses a threat to the child's health or safety;

(xi) the child or a minor residing in the same household has been neglected;

(xi1) the parent, or an adult residing in the same household as the parent, is charged or
arrested pursuant to Title 58, Chapter 37d, Clandestine Drug Lab Act, and any clandestine

laboratory operation was located in the residence or on the property where the child resided; or
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(xiii) the child's welfare is substantially endangered.

(b) (i) Prima facie evidence of the finding described in Subsection (9)(a)(i) is
established if:

(A) a court previously adjudicated that the child suffered abuse, neglect, or dependency
involving the parent; and

(B) asubsequent incident of abuse, neglect, or dependency involving the parent occurs.

(i) For purposes of Subsection (9)(a)(iv), if the court finds that the parent knowingly
allowed the child to be in the physical care of a person after the parent received actual notice
that the person physically or sexually abused the child, that fact constitutes prima facie
evidence that there is a substantial risk that the child will be physically or sexually abused.

(10) (a) (1) The court shall also make a determination on the record as to whether
reasonable efforts were made to prevent or eliminate the need for removal of the child from the
child's home and whether there are available services that would prevent the need for continued
removal.

(i1) If the court finds that the child can be safely returned to the custody of the child's
parent or guardian through the provision of those services, the court shall place the child with
the child's parent or guardian and order that those services be provided by the division.

(b) In making the determination described in Subsection (10)(a), and in ordering and
providing services, the child's health, safety, and welfare shall be the paramount concern, in
accordance with federal law.

(11) Where the division's first contact with the family occurred during an emergency
situation in which the child could not safely remain at home, the court shall make a finding that
any lack of preplacement preventive efforts was appropriate.

(12) In cases where actual sexual abuse or abandonment, or serious physical abuse or
neglect are involved, neither the division nor the court has any duty to make "reasonable
efforts" or to, in any other way, attempt to maintain a child in the child's home, return a child to
the child's home, provide reunification services, or attempt to rehabilitate the offending parent
or parents.

(13) The court may not order continued removal of a child solely on the basis of
educational neglect as described in Subsection 78-3a-103(1)(u)(ii).

(14) (a) Whenever a court orders continued removal of a child under this section, the
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court shall state the facts on which that decision is based.

(b) If no continued removal is ordered and the child is returned home, the court shall
state the facts on which that decision is based.

(15) If the court finds that continued removal and temporary custody are necessary for
the protection of a child because harm may result to the child if the child were returned home,
the court shall order continued removal regardless of:

(a) any error in the initial removal of the child;

(b) the failure of a party to comply with notice provisions; or

(c) any other procedural requirement of this chapter or Title 62A, Chapter 4a, Child
and Family Services.

Section 7. Section 78-3a-307 is amended to read:

78-3a-307. Shelter hearing -- Placement -- DCFS custody.

(1) As used in this section:

(a) (1) "Natural parent," notwithstanding the provisions of Section 78-3a-103, means:

(A) abiological or adoptive mother;

(B) an adoptive father; or

(C) abiological father who:

(I) was married to the child's biological mother at the time the child was conceived or

born; or

(ID has strictly complied with the provisions of Section 78-30-4.14. prior to removal of

the child or voluntary surrender of the child by the custodial parent.

(i1) The definition of natural parent described in Subsection (1)(a)(i) applies regardless

of whether the child has been or will be placed with adoptive parents or whether adoption has

been or will be considered as a long term goal for the child.

(b) "Relative" means:

(1) _an adult who is a grandparent, great erandparent, aunt, great aunt, uncle, great uncle,

brother-in-law, sister-in-law, stepparent, first cousin, stepsibling, or sibling of a child; and
(i1) in the case of a child defined as an "Indian" under the Indian Child Welfare Act, 25

U.S.C. Sec. 1903, "relative" also means an "extended family member" as defined by that

statute.

[tH] (2) (a) At the shelter hearing, when the court orders that a child be removed from
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the custody of the child's parent in accordance with the requirements of Section 78-3a-306, the
court shall first determine whether there is another natural parent [asdefimed-m-Subsection
tHtb);] with whom the child was not residing at the time the events or conditions that brought

the child within the court's jurisdiction occurred, who desires to assume custody of the child.

(b) If [that] another natural parent requests custody under Subsection (2)(a), the court

shall place the child with that parent unless it finds that the placement would be unsafe or
otherwise detrimental to the child.

(c) The provisions of this Subsection [(1)] (2) are limited by the provisions of
Subsection [t8)] (18)(b).

[te)] (d) (i) The court shall make a specific finding regarding the fitness of [that] the

parent described in Subsection (2)(b) to assume custody, and the safety and appropriateness of

the placement.

(i) The court shall, at a minimum, order the division to visit the parent's home,
[perform] comply with the criminal background [eheeks] check provisions described in
[Sections]| Section 78-3a-307.1 [and-62A=4a=20624], and check the division's management

information system for any previous reports of abuse or neglect received by the division

regarding the parent at issue.

(iii) The court may order the [Btvistonof-Chitd-andFamity-Services] division to
conduct any further investigation regarding the safety and appropriateness of the placement.

(iv) The division shall report its findings in writing to the court.

(v) The court may place the child in the temporary custody of the division, pending its
determination regarding that placement.

[2)] (3) If the court orders placement with a parent under Subsection [(1);] (2):

(a) the child and the parent are under the continuing jurisdiction of the court[—Fhe];
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(b) the court may order:

(i) that the parent assume custody subject to the supervision of the court[;]; and [order]

(i1) that services be provided to the parent from whose custody the child was removed,
the parent who has assumed custody, or both[—Fhe]; and

(c) the court shall [alsoprovidefor] order reasonable parent-time with the parent from
whose custody the child was removed, unless parent-time is not in the best interest of the child.

er s ordershatid codicatty reviewed]

(4) The court shall periodically review an order described in Subsection (3) to

determine whether:

(a) placement with the parent continues to be in the child's best interest;

(b) the child should be returned to the original custodial parent;

(c) the child should be placed [with] in the custody of a relative, pursuant to
[Subsection5)] Subsections (7) through (12); or

(d) the child should be placed in the custody of the division.

[39] (8) The time limitations described in Section 78-3a-311 with regard to

reunification efforts, apply to children placed with a previously noncustodial parent in
accordance with Subsection [(1)] (2).

[t4] (6) Legal custody of the child is not affected by an order entered under Subsection
[tbor] (2) or (3). In order to affect a previous court order regarding legal custody, the party
must petition that court for modification of the order.

[5ta<D] (1) If, at the time of the shelter hearing, a child is removed from the custody
of the child's parent and is not placed in the custody of [his] the child's other parent, the court:

(a) shall, at that time, determine whether, subject to [Subsectron(8)tc)] Subsections
(18)(c) through (e), there is a relative of the child or a friend of a parent of the child who is able

and willing to care for the child[:];

[ti)—The—court] (b) may order the [Brvistonrof-Chitd-andFamity-Servtees] division to
conduct a reasonable search to determine whether, subject to [Subsection(8)tc)] Subsections

(18)(c) through (e), there are relatives of the child or friends of a parent of the child who are

willing and appropriate, in accordance with the requirements of this part and Title 62A,
Chapter 4a, Part 2, Child Welfare Services, for placement of the child[—Fhe—court];

(c) shall order the parents to cooperate with the division, within five working days, to,
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subject to [Subsectronr(8)(e)] Subsections (18)(c) through (e), provide information regarding

relatives of the child or friends who may be able and willing to care for the child[:]; and

[tri)—The<hild] (d) may order that the child be placed in the [temporary] custody of
the division pending the determination under Subsection [t5)tayti] (7)(a).

[tr+)] (8) This section may not be construed as a guarantee that an identified relative or

friend will receive custody of the child. [However;subjectto-Subsectron(8)tc);]

(9) Subject to Subsections (18)(c) through (e), preferential consideration shall be given

to a relative's or a friend's request for placement of the child, if it is in the best interest of the

child, and the provisions of this section are satisfied.

[tby(1] (10) (a) If a willing relative or friend is identified [pursuantto] under
Subsection [€5)] (7)(a), the court shall make a specific finding regarding;

(1) the fitness of that relative or friend [to-assume-—custody;] as a placement for the

child; and

(ii) the safety and appropriateness of placement with that relative or friend.

(b) In order to be considered a "willing relative or friend" under this section, the

relative or friend shall be willing to cooperate [1f] with the child's permanency goal [ts

— ]

[tH—TFhe] (11) (a) In making the finding described in Subsection (10)(a), the court

shall, at a minimum, order the division to [conducterminal-backgroundchecksdeseribed-m
Sectrons 78-3a=307F 1 andt-62A=4a=2624;]:

(i) if the child may be placed with a relative H=9 [z

refative] &=H that includes:

of the child, =H conduct a background check H=$ [of the noncustodial parentor

H-» [(B] (A) «H completion of a nonfingerprint-based, Utah Bureau of Criminal
Identification

background check H=» of the relative ¢=H ; H=» [and

——H] (B) ¢H a completed search H=» , relating to the relative, ¢=H of the Management

Information System described in Section

62A-4a-1003; and

check

H-» [(B)y—conduct] (C) «H a background check that complies with the criminal background

provisions described in Section 78-3a-307.1, of each adult nonrelative, as defined in

Subsection 62A-4a-209(1)(a), of the child who resides in the household where the child may be

placed:

-6 -
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(i) if the child will be placed with a noncustodial parent of the child, complete H=9 [the

same] a background check that includes:

(A) the ¢&=H background check requirements applicable to an emergency placement with a
noncustodial parent H=» [ras] that are ¢=H described in H=» [Section] Subsections ¢=H
62A-42-209 H=» (5) and (7) ¢=H :
H-» (B) a completed search, relating to the noncustodial parent of the child, of the

Management Information System described in Section 62A-4a-1003; and

(C) abackground check that complies with the criminal background check

provisions described in Section 78-3a-307.1, of each adult nonrelative, as defined in Subsection
62A-4a-209(1)(a), of the child who resides in the household where the child may be placed; ¢=H

(i11) if the child may be placed with an individual other than a noncustodial parent or a

relative of the child, conduct a criminal background check of the individual, and each adult that

resides in the household where the child may be placed, that complies with the criminal
background check provisions described in Section 78-3a-307.1:

(iv) visit the relative's or friend's home[;];

(v) check the division's Management Information System for any previous reports of
abuse or neglect regarding the relative or friend at issuel[;];

(vi) report [1ts] the division's findings in writing to the court[;]; and

(vii) provide sufficient information so that the court may determine whether:

(A) the relative or friend has any history of abusive or neglectful behavior toward other
children that may indicate or present a danger to this child;

(B) the child is comfortable with the relative or friend;

(C) the relative or friend recognizes the parent's history of abuse and is [determined]
committed to protect the child;

(D) the relative or friend is strong enough to resist inappropriate requests by the parent
for access to the child, in accordance with court orders;

(E) the relative or friend is committed to caring for the child as long as necessary; and

(F) the relative or friend can provide a secure and stable environment for the child.

[tr] (b) The division may determine to conduct, or the court may order the [Prvtston
of-Child-andFamity-Services] division to conduct, any further investigation regarding the

safety and appropriateness of the placement.

[tr¥)] (c) The division shall complete and file its assessment regarding placement with
arelative or friend as soon as practicable, in an effort to facilitate placement of the child with a
relative or friend.

[te)] (12) (a) The court may place [the] a child described in Subsection (2)(a) in the
temporary custody of the division, pending the division's investigation pursuant to [Subsectron

5)tby] Subsections (10) and (11), and the court's determination regarding the appropriateness

of that placement.
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(b) The court shall ultimately base its determination regarding the appropriateness of a

placement with a relative or friend on the best interest of the child.

S ber'asdefimed-bv-tl ;
[t6ta)] (13) When the court [vestsphysteal] awards custody and guardianship of a

child with a relative or friend [purstantto-Subsection(5);1t]:
(a) the court shall order that:

(1) the relative or friend assume custody, subject to the continuing supervision of the
court[;]; and [shaltorderthat]
(i1) any necessary services be provided to the child and the relative or friend[—Fhat

(b) the child and any relative or friend with whom the child is placed are under the
continuing jurisdiction of the court[—Fhe];

(c) the court may enter any order that it considers necessary for the protection and best
interest of the child[—Fhe];

(d) the court shall provide for reasonable parent-time with the parent or parents from
whose custody the child was removed, unless parent-time is not in the best interest of the
child[:]; and

(e) the court shall [bepertodicalty reviewed by thecourt;] conduct a periodic review no

less often than every six months, to determine whether:

[tA9)] (1) placement with the relative or friend continues to be in the child's best
interest;

[(B)] (1) the child should be returned home; or

[€€)] (ii1) the child should be placed in the custody of the division.

[t] (14) No later than 12 months after placement with a relative or friend, the court

shall schedule a hearing for the purpose of entering a permanent order in accordance with the
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865  best interest of the child.

866 [tr] (15) The time limitations described in Section 78-3a-311, with regard to

867  reunification efforts, apply to children placed with a relative or friend pursuant to Subsection
868  [t5] (D.

869 (16) (a) If the court awards custody of a child to the division, and the division places
870  the child with a relative, the division shall:

871 (i) conduct a criminal background check of the relative that complies with the criminal
872  background check provisions described in Section 78-3a-307.1; and

873 (i1) if the results of the criminal background check described in Subsection (16)(a)(i)

874  would prohibit the relative from having direct access to the child under Section 62A-2-120, the
875  division shall:

876 (A) take the child into physical custody: and

877 (B) within H=» [oneday] three days ¢=H . excluding weekends and holidays, H=» [of]

877a  after =H taking the child into physical

878  custody under Subsection (16)(a)(i1)(A), give written notice to the court, and all parties to the

879  proceedings, of the division's action.
880 b) Nothing in Subsection (16)(a) prohibits the division from placing a child with a

881 relative, pending the results of the background check described in Subsection (16)(a) on the

882  relative.
883 [tH] (17) When the court orders that a child be removed from the custody of the child's
884  parent and does not [vesteustody ] award custody and guardianship to another parent,

885  relative, or friend under this section, the court shall order that the child be placed in the

886  temporary custody of the Division of Child and Family Services, to proceed to adjudication and
887  disposition and to be provided with care and services in accordance with this chapter and Title
888  62A, Chapter 4a, Child and Family Services.

889 [€8)] (18) (a) Any preferential consideration that a relative or friend is initially granted
890  pursuant to Subsection [(5)] (9) expires 120 days from the date of the shelter hearing. After
891  that time period has expired, a relative or friend who has not obtained custody or asserted an
892 interest in a child, may not be granted preferential consideration by the division or the court.
893 (b) When the time period described in Subsection [8)] (18)(a) has expired, the

894  preferential consideration which is initially granted to a natural parent in accordance with

895  Subsection [{1] (2), is limited. After that time the court shall base its custody decision on the
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896  best interest of the child.

897 (c) [tD] Prior to the expiration of the 120-day period described in Subsection [(8}]

898  (18)(a), the following order of preference shall be applied when determining the person with
899  whom a child will be placed, provided that the person is willing, and has the ability, to care for
900 the child:

901 [tA)] (1) a noncustodial parent of the child;

902 [(B)] (ii) arelative of the child;

903 [€€)] (iii) subject to Subsection [(8)te)i)] (18)(d), a friend of a parent of the child, if
904  the friend is a licensed foster parent; and

905 [(B)] (iv) other placements that are consistent with the requirements of law.

906 [t1)] (d) In determining whether a friend is a willing and appropriate placement for a

907  child, neither the court, nor the division, is required to consider more than one friend

908  designated by each parent of the child.

909 [11)] (e) If a parent of the child is not able to designate a friend who is a licensed

910  foster parent for placement of the child, but is able to identify a friend who is willing to become

911 licensed as a foster parent:

912 [(A9] (1) the department shall fully cooperate to expedite the licensing process for the
913 friend; and
914 [(BY] (i1) if the friend becomes licensed as a foster parent within the time frame

915  described in Subsection [8)] (18)(a), the court shall determine whether it is in the best interests
916  of the child to place the child [mrthephystcalcustodyof] with the friend.

917 [(9H] (19) If, following the shelter hearing, the child is placed with a person who is not
918  a parent of the child, a relative of the child, a friend of a parent of the child, or a former foster
919  parent of the child, priority shall be given to a foster placement with a man and a woman who
920  are married to each other, unless it is in the best interests of the child to place the child with a
921  single foster parent.

922 [(1©)] (20) In determining the placement of a child, neither the court, nor the [Brviston

923  of-ChildandFamily-Services] division, may take into account, or discriminate against, the
924  religion of a person with whom the child may be placed, unless the purpose of taking religion

925  into account is to place the child with a person or family of the same religion as the child.
926 Section 8. Section 78-3a-307.1 is amended to read:
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78-3a-307.1. Criminal background checks for out-of-home placement.

(1) [Ypon] Subject to Subsection (3). upon ordering removal of a child from the

custody of the child's parent and placing that child in the custody of the Division of Child and
Family Services, prior to the division's placement of that child in out-of-home care, the court
shall require the completion of a nonfingerprint background check by the Utah Bureau of
Criminal Identification regarding the proposed placement.

(2) (a) [TheDtvistonrof-ChildandFamily-Services] Except as provided in Subsection

(4), the division and the Office of the Guardian ad Litem Director may request, or the court

upon its own motion may order, the Department of Public Safety to conduct a complete Federal
Bureau of Investigation criminal background check through the national criminal history
system (NCIC).

(b) [YponrequestbytheDivistonrof-ChitdandFamily-Services] Except as provided in

Subsection (4), H=» upon request by ¢=H the division or the Office of the Guardian ad Litem

Director, or upon the court's
order, persons subject to the requirements of Subsection (1) shall submit fingerprints and shall
be subject to an FBI fingerprint background check. The child may be temporarily placed,
pending the outcome of that background check.

(c) The cost of those investigations shall be borne by whoever is to receive placement
of the child, except that the Division of Child and Family Services may pay all or part of the

cost of those investigations [1

by-federalHHaw-orrute] Except as provided in Subsection (5), a child who is in the legal custody

of the state may not be placed with a prospective foster parent or a prospective adoptive parent,

unless, before the child is placed with the prospective foster parent or the prospective adoptive
parent:

(a) a fingerprint based FBI national criminal history records check is conducted on the

prospective foster parent or prospective adoptive parent [andeachadutthvingimnthe-homeof

(b) the Department of Human Services conducts a check of the child abuse and neglect
registry in each state where the prospective foster parent or prospective adoptive parent resided
in the five years immediately preceding the day on which the prospective foster parent or

prospective adoptive parent applied to be a foster parent or adoptive parent, to determine
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958  whether the prospective foster parent or prospective adoptive parent is listed in the registry as
959  having a substantiated or supported finding of a severe type of child abuse or neglect as defined
960 in Section 62A-4a-1002;

961 (c) the Department of Human Services conducts a check of the child abuse and neglect

962  registry of each state where each adult living in the home of the prospective foster parent or
963  prospective adoptive parent described in Subsection (3)(b) resided in the five years

964 immediately preceding the day on which the prospective foster parent or prospective adoptive
965  parent applied to be a foster parent or adoptive parent, to determine whether the adult is listed
966  in the registry as having a substantiated or supported finding of a severe type of child abuse or
967  neglect as defined in Section 62A-4a-1002; and

968 (d) each person required to undergo a background check described in this Subsection

969  (3) passes the background check, pursuant to the provisions of Section 62A-2-120.
970 (4) Subsections (2)(a) and (b) do not apply to a child who is placed with a noncustodial
971  parent or relative under Section 62A-4a-209 H=» [or] , ¢=H

971a  78-3a-307 H=», or 78-3a-307.5 ¢=H . unless the court finds that

972  compliance with Subsection (2)(a) or (b) is necessary to ensure the safety of the child.

973 (5) The requirements under Subsection (3) do not apply to the extent that:
974 (a) federal law or rule permits otherwise; or
975 (b) the requirements would prohibit the division or a court from placing a child with:
976 (i) a noncustodial parent, under Section 62A-4a-209 H=» [or] , ¢=H
976a  78-3a-307 H=» , or 78-3a-307.5 H : or
977 (ii) arelative, under Section 62A-4a-209 H=» [or] , ¢=H

977a  78-3a-307 H=», or 78-3a-307.5 ¢=H . pending completion of the
978  backeround check described in Subsection (3).

978a H=» Section 9. Section 78-3a-307.5 is enacted to read:

978b 78-3a-307.5 Post-shelter hearing placement of a child who is in division custody.

978c (1) If the court awards custody of a child to the division under Section 78-3a-307, or as
978d  otherwise permitted by law, the division shall determine ongoing placement of the child.

978e¢ (2) In placing a child under Subsection (1), the division:

978f (a) except as provided in Subsections (2)(b) and (d), shall comply with the applicable

978g  background check provisions described in Section 78-3a-307;

978h (b) is not required to receive approval from the court prior to making the placement;
9781 (c) shall, within three days, excluding weekends and holidays, after making the

978j  placement, give written notice to the court, and all parties to the proceedings, that the
978k  placement has been made; and
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9781 (d) may place the child with a noncustodial parent or relative of the child, using the

978m  same criteria established for an emergency placement under Section 62A-4a-209, pending the

978n  results of:

9780 (i) the background check described in Subsection 78-3a-307(16)(a); and
978p (ii) evaluation with the noncustodial parent or relative to determine the noncustodial
978q  parent's or relative's capacity to provide ongoing care to the child. ¢H

979 Section H=» [9] 10 ¢=H . Section 78-3a-315 is amended to read:

980 78-3a-315. Review of foster care removal -- Foster parent's standing.

981 (1) With regard to a child in the custody of the Division of Child and Family Services

982  who is the subject of a petition alleging abuse, neglect, or dependency, and who has been

983  placed in foster care with a foster family, the Legislature finds that:

984 (a) except with regard to the child's natural parents, a foster family has a very limited
985  but recognized interest in its familial relationship with the child; and

986 (b) children in the custody of the division are experiencing multiple changes in foster
987  care placements with little or no documentation, and that numerous studies of child growth and

988  development emphasize the importance of stability in foster care living arrangements.
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(2) For the reasons described in Subsection (1), the Legislature finds that, except with
regard to the child's natural parents, procedural due process protections must be provided to a
foster family prior to removal of a foster child from [thetr] the foster home.

(3) (a) A foster parent who has had a foster child in [hiseustody] the foster parent's

home for 12 months or longer may petition the juvenile court for a review and determination of

the appropriateness of a decision by the Division of Child and Family Services to remove the
child from the [ehild's] foster home, unless the removal was for the purpose of:

(i) returning the child to the child's natural parent or legal guardian;

(1) immediately placing the child in an approved adoptive home;

(iii) placing the child with a relative, as defined in Subsection 78-3a-307[t5)td)|(1)(b),
who obtained custody or asserted an interest in the child within the preference period described
in Subsection 78-3a-307[t8}](18)(a); or

(iv) placing an Indian child in accordance with preplacement preferences and other
requirements described in the Indian Child Welfare Act, 25 U.S.C. Sec. 1915.

(b) The foster parent may petition the court under this section without exhausting
administrative remedies within the division.

(c) The court may order the division to place the child in a specified home, and shall
base its determination on the best interest of the child.

(4) The requirements of this section do not apply to the removal of a child based on a
foster parent's request for that removal.

Section H=» [10] 11 ¢=H . Section 78-30-3.5 is amended to read:

78-30-3.5. Preplacement and postplacement adoptive evaluations -- Exceptions.

(1) (a) Except as otherwise provided in this section, a child may not be placed in an
adoptive home until a preplacement adoptive evaluation, assessing the prospective adoptive
parent and the prospective adoptive home, has been conducted in accordance with the
requirements of this section.

(b) Except as provided in Subsection (8), the court may, at any time, authorize
temporary placement of a child in a potential adoptive home pending completion of a
preplacement adoptive evaluation described in this section.

(c) Subsection (1)(a) does not apply if a birth parent has legal custody of the child to be
adopted and the prospective adoptive parent is related to that child as a step-parent, sibling by
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half or whole blood or by adoption, grandparent, aunt, uncle, or first cousin, unless the
evaluation is otherwise requested by the court. The prospective adoptive parent described in
this Subsection (1)(c) shall, however, obtain the information described in Subsections (2)(a)
and (b), and file that documentation with the court prior to finalization of the adoption.

(d) The required preplacement adoptive evaluation must be completed or updated
within the 12-month period immediately preceding the placement of a child with the
prospective adoptive parent. If the prospective adoptive parent has previously received custody
of a child for the purpose of adoption, the preplacement adoptive evaluation must be completed
or updated within the 12-month period immediately preceding the placement of a child with the
prospective adoptive parent and after the placement of the previous child with the prospective
adoptive parent.

(2) The preplacement adoptive evaluation shall include:

(a) criminal history record information regarding each prospective adoptive parent and
any other adult living in the prospective home, prepared by a law enforcement agency based on
a fingerprint criminal history check, no earlier than 18 months immediately preceding
placement of the child;

(b) areport prepared by the Department of Human Services containing all information
regarding reports and investigation of child abuse, neglect, and dependency, with respect to
each prospective adoptive parent and any other adult living in the prospective home, obtained
no earlier than 18 months immediately preceding placement of the child, pursuant to waivers
executed by those parties;

(c) an evaluation conducted by an expert in family relations approved by the court or a
certified social worker, clinical social worker, marriage and family therapist, psychologist,
professional counselor, or other court-determined expert in family relations, who is licensed to
practice under the laws of this state or under the laws of the state where the prospective
adoptive parent or other person living in the prospective adoptive home resides. The
evaluation shall be in a form approved by the Department of Human Services. Neither the
Department of Human Services nor any of its divisions may proscribe who qualifies as an
expert in family relations or who may conduct evaluations pursuant to this Subsection (2); and

(d) if the child to be adopted is a child who is in the custody of any public child welfare
agency, and is a child with special needs as defined in Subsection 62A-4a-902(2), the
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1051  preplacement evaluation must be conducted by the Department of Human Services or a

1052  licensed child placing agency which has entered into a contract with the department to conduct
1053  the preplacement evaluations for children with special needs. Any fee assessed by the

1054  evaluating agency is the responsibility of the adopting parent or parents.

1055 (3) The person or agency conducting the preplacement adoptive evaluation shall, in
1056  connection with the evaluation, provide the prospective adoptive parent or parents with

1057  literature approved by the Division of Child and Family Services relating to adoption, and
1058  including information relating to the adoption process, developmental issues that may require
1059 early intervention, and community resources that are available to the adoptive parent or parents.
1060 (4) A copy of the preplacement adoptive evaluation shall be filed with the court.

1061 (5) (a) Except as provided in Subsections (5)(b) and (c), a postplacement evaluation
1062  shall be conducted and submitted to the court prior to the final hearing in an adoption

1063  proceeding. The postplacement evaluation shall include:

1064 (i) verification of the allegations of fact contained in the petition for adoption;

1065 (i1) an evaluation of the progress of the child's placement in the adoptive home; and
1066 (iii)) a recommendation regarding whether the adoption is in the best interest of the
1067  child.

1068 (b) The exemptions from and requirements for evaluations, described in Subsections

1069  (1)(c), (2)(c), and (3), also apply to postplacement adoptive evaluations.

1070 (c) Upon the request of the petitioner, the court may waive the postplacement adoptive
1071 evaluation, unless it determines that it is in the best interest of the child to require the

1072  postplacement evaluation. Except where the child to be adopted and the prospective parent are
1073  related as set forth in Subsection (1)(c), the court may waive the postplacement adoptive

1074  evaluation for a child with special needs as defined in Section 62A-4a-902.

1075 (6) If the person or agency conducting the evaluation disapproves the adoptive

1076  placement, either in the preplacement or postplacement adoptive evaluation, the court may
1077  dismiss the petition. However, upon request of a prospective adoptive parent, the court shall
1078  order that an additional preplacement or postplacement adoptive evaluation be conducted, and
1079  hold a hearing on the suitability of the adoption, including testimony of interested parties.
1080 (7) Prior to finalization of a petition for adoption the court shall review and consider

1081  the information and recommendations contained in the preplacement and postplacement
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1082  adoptive studies required by this section.

1083 (8) Notwithstanding [any-otherprovistonof-this-sectton;exceptas-otherwisepermitted
1084  byfederalHaworrule] Subsections (1) through (7). and except as provided in Subsection (9), a

1085  child who is in the legal custody of the state may not be placed with a prospective foster parent

1086  or a prospective adoptive parent, unless, before the child is placed with the prospective foster
1087  parent or the prospective adoptive parent:

1088 (a) a fingerprint based FBI national criminal history records check is conducted on the
1089  prospective foster parent or prospective adoptive parent [and-each-adutttrvingmthe-homeof

1091 (b) the Department of Human Services conducts a check of the child abuse and neglect

1092  registry in each state where the prospective foster parent or prospective adoptive parent resided
1093  in the five years immediately preceding the day on which the prospective foster parent or

1094  prospective adoptive parent applied to be a foster parent or adoptive parent, to determine

1095  whether the prospective foster parent or prospective adoptive parent is listed in the registry as
1096  having a substantiated or supported finding of child abuse or neglect;

1097 (c) the Department of Human Services conducts a check of the child abuse and neglect
1098  registry of each state where each adult living in the home of the prospective foster parent or
1099  prospective adoptive parent described in Subsection (8)(b) resided in the five years

1100  immediately preceding the day on which the prospective foster parent or prospective adoptive
1101  parent applied to be a foster parent or adoptive parent, to determine whether the adult is listed
1102 in the registry as having a substantiated or supported finding of child abuse or neglect; and
1103 (d) each person required to undergo a background check described in this Subsection

1104  (8) passes the background check, pursuant to the provisions of Section 62A-2-120.

1105 (9) The requirements under Subsection (8) do not apply to the extent that:
1106 (a) federal law or rule permits otherwise; or
1107 (b) the requirements would prohibit the division or a court from placing a child with:
1108 (i) a noncustodial parent, under Section 62A-4a-209 H=» [or] . «H
1108a  78-3a-307 H=», or 78-3a-307.5 ¢H ;or
1109 (i) arelative. under Section 62A-4a-209 H=» [or] , ¢=H

1109a  78-3a-307 H=», or 78-3a-307.5 ¢=H . pending completion of the
1110  backeround check described in Subsection (8).
1111 Section H=» [11] 12 =H . Section 78-30-3.6 is amended to read:

1112 78-30-3.6. Prospective parent not a resident -- Preplacement requirements.
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(1) When an adoption petition is to be finalized in this state with regard to any
prospective adoptive parent who is not a resident of this state at the time a child is placed in
that person's home, the potential adoptive parent shall:

(a) comply with the provisions of Section 78-30-3.5; and

(b) (1) if the child is in state custody, submit fingerprints for a Federal Bureau of
Investigation national criminal history record check through the Criminal and Technical
Services Division of the Department of Public Safety in accordance with the provisions of
Section 62A-2-120; or

(i1) subject to Subsection (2), if the child is not in state custody:

(A) submit fingerprints for a Federal Bureau of Investigation national criminal history
records check as a personal records check; or

(B) complete a criminal records check and child abuse database check for each state
and, if available, country, where the potential adoptive parent resided during the five years
immediately preceding the day on which the adoption petition is to be finalized.

(2) For purposes of Subsection (1)(b)(ii):

(a) if the adoption is being handled by a human services program, as defined in Section
62A-2-101:

(i) the criminal history check described in Subsection (1)(b)(ii)(A) shall be submitted
in accordance with procedures established by the Criminal Investigations and Technical
Services Division of the Department of Public Safety; and

(i1) subject to Subsection (3), the criminal history check described in Subsection
(1)(b)(ii)(B) shall be submitted in a manner acceptable to the court that will:

(A) preserve the chain of custody of the results; and

(B) not permit tampering with the results by a prospective adoptive parent or other
interested party; and

(b) if the adoption is being handled by a private attorney, and not a human services
program, the criminal history checks described in Subsection (1)(b)(ii), shall be:

(i) submitted in accordance with procedures established by the Criminal Investigations
and Technical Services Division of the Department of Public Safety; or

(i1) subject to Subsection (3), submitted in a manner acceptable to the court that will

(A) preserve the chain of custody of the results; and
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(B) not permit tampering with the results by a prospective adoptive parent or other
interested party.

(3) In order to comply with Subsection (2)(a)(i1) of (b)(ii), the manner in which the
criminal history check is submitted shall be approved by the court.

(4) [Hm] Except as provided in Subsection 78-30-3.5(9), in addition to the other

requirements of this section, before a child in state custody is placed with a prospective foster
parent or a prospective adoptive parent, the Department of Human Services shall comply with
Subsections 78-30-3.5(8)(a) through (d).

H=» Section 13. Effective Date.

If approved by two-thirds of all members elected to each house, this bill takes effect

upon approval by the governor, or the day following the constitutional time limit of Utah

Constitution Article VII, Section 8, without the governor's signature, or in the case of a veto,
the date of veto override. ¢=H
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H.B. 36 - Child Welfare Amendments - As Amended

Fiscal Note
2008 General Session

State of Utah

State Impact

Passage of this legislation will result in a loss in federal Title IVE funding of $49,100 for FY 2008 and
$147,400 for FY 2009 to allow kinship placements before completion of the background checks
required by the federal Adam Walsh legislation. In order to maintain the same level of support, the
Division of Child and Family Services will require an appropriation from General Funds of $49,100 for
FY 2008 (supplemental) and $147,400 for FY 2009 to offset the loss of federal funds.

FY 2008 FY 2009 FY 2010 - FY 2008 FY2009 FY2010

Approp. Approp. Approp. Revenue Revenue Revenue
General Fund $0 $147.400 $147.400 30 %0 30
General Fund, One-Time $49,100 $0 $0 30 %0 $0
Federal Funds ($49,100) ($147.,400) ($147,400) 50 $0 $0

Total $0 $0 so = .. S8 . S8 . 50

Individual, Business and/or Local Impact

Enactment of this bill likely will not result in direct, measurable costs and/or benefits for individuals,
businesses, or local governments.

1/28/2008, 6:02:53 PM, Lead Analyst: Headden, D. Office of the Legislative Fiscal Analyst



