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Representative Ben C. Ferry proposes the following substitute bill:

WATER RIGHT USE

2008 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Patrick Painter

Senate Sponsor:

LONG TITLE
General Description:
This bill amends provisions relating to the use of water.
Highlighted Provisions:
This bill:
» defines terms;
» changes the nonuse period of a water right from five to seven years;
» allows a shareholder in a water company to file a nonuse application on a water
right owned by the water company;
» changes the nonuse application;
» exempts a water right from forfeiture that is subject to an approved change
application, which application is being diligently pursued;
» removes the requirement:
e to file a statement of the resumption of use; and
» for the state engineer to issue a certificate for the resumption of use;
» authorizes the state engineer to:
e evaluate beneficial use when reviewing a change application; and
e deny a change application based on nonuse;

» clarifies that a denial of a change application does not forfeit the water right; and
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» makes technical changes.
Monies Appropriated in this Bill:
None
Other Special Clauses:
None
Utah Code Sections Affected:
AMENDS:
73-1-4, as last amended by Laws of Utah 2007, Chapters 136 and 329
73-2-27, as enacted by Laws of Utah 2005, Chapter 215
73-3-3, as last amended by Laws of Utah 2005, Chapter 215

Be it enacted by the Legislature of the state of Utah:
Section 1. Section 73-1-4 is amended to read:
73-1-4. Reversion to the public by abandonment or forfeiture for nonuse within

seven years -- Extension of time.

[t2)] (1) As used in this section[;pubtic]:
(a) "Public water supply entity" means an entity that supplies water as a utility service

or for irrigation purposes and is also:
[ta)] (1) a municipality, water conservancy district, metropolitan water district,
irrigation district, or other public agency;
[tb)] (1) a water company regulated by the Public Service Commission; or
[te)] (iii) any other owner of a community water system.
(b) "Shareholder" is as defined in Section 73-3-3.5.
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(c) "Water company" is as defined in Section 73-3-3.5.

[3] (2) (a) When an appropriator or the appropriator’s successor in interest abandons
or ceases to use all or a portion of a water right for a period of [frve] seven years, the water
right or the unused portion of that water right ceases and the water reverts to the public,
unless[;before-theexpirationrofthe-five=yearpertod;] the appropriator or the appropriator’s
successor in interest files a [verifred] nonuse application with the state engineer.

(b) (i) A nonuse application may be filed on all or a portion of the water right,

including water rights held by [mutuatirrigatroncompantes| a water company.

W apply atownsto rmuttat-wa 0
shareholder after giving written notice to the water company, may file a nonuse [apptications]
application with the state engineer on the water represented by the stock.

(c) i) A water right or a portion of the water right may not be forfeited unless a judicial
action to declare the right forfeited is commenced within 15 years from the end of the latest
period of nonuse of at least [five] seven years.

(11) If forfeiture is asserted in an action for general determination of rights in
conformance with the provisions of Chapter 4, Determination of Water Rights, the 15-year
limitation period shall commence to run back in time from the date the state engineer’s
proposed determination of rights is served upon each claimant.

(111) A decree entered in an action for general determination of rights under Chapter 4,
Determination of Water Rights, shall bar any claim of forfeiture for prior nonuse against any
right determined to be valid in the decree, but [shalt] does not bar a claim for periods of nonuse
that occur after the entry of the decree.

(iv) A proposed determination by the state engineer in an action for general
determination of rights under Chapter 4, Determination of Water Rights, shall bar any claim of
forfeiture for prior nonuse against any right proposed to be valid, unless a timely objection has

been filed within the time allowed in Chapter 4, Determination of Water Rights.

tessthetirmetefrurd st incer]
PSS . c : teabie]

(d) This section applies whether the unused or abandoned water or a portion of the

water is;
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(1) permitted to run to waste; or [1s]
(ii) used by others without right with the knowledge of the water right holder([;
provided-thatthe]; or

(i11) leased or made available to others by agreement.

(e) The use of water pursuant to a lease or other agreement with the appropriator or the
appropriator's successor [shaltbeconstdered-toconstitute] is beneficial use.

(f) [Theprovistonsofthts] This section [shalt] does not apply to:

(i) [to] those periods of time when;

(A) a surface water source fails to yield sufficient water to satisfy the water right[;-or
when]; or

(B) groundwater is not available because of;

(D) a sustained drought; or

(D) regulation of the water right based on its priority;

(i1) [to] water stored [mrreservoirspurstantto-anexistimg-waterright|, according to a

water right, in a surface reservoir or an aquifer in accordance with Title 73, Chapter 3b,

Groundwater Recharge and Recovery Act, where the stored water is being held in storage for

present or future use; [or]

(iii) [when] a water right if a water user has beneficially used substantially all of [a] the
water right within a [frve=year] seven-year period, provided that this exemption [shalt] does not
apply to the adjudication of a water right in a general determination of water rights under
Chapter 4, Determination of Water Rights[<];

[tey—Groundwaterrights] (iv) a groundwater right used to supplement the quantity or
quality of other water supplies [maynotbe-subjecttotossorreductionunder-thissection] if not

used during periods when the other water source delivers sufficient water [so-as] to not require
use of the supplemental groundwater[:]; or

(v) a water right subject to an approved change application where the applicant is

diligently pursuing certification.

[t4] (3) (a) The state engineer shall furnish [an] a nonuse application form requiring
the following information:
(i) the name and address of the applicant;

(i1) a description of the water right or a portion of the water right, including the point of
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diversion, place of use, and priority;

trv)] (iii) the quantity of water;

[
[€v)] (iv) the period of use;

[tvD)] (v) the [extenstormroftime] period of nonuse applied for;
[

[

tviny] (vi) a statement of the reason for the nonuse of the water; and

{vi)] (vil) any other information that the state engineer requires.

(b) (1) Filing the application extends the time during which nonuse may continue until
the state engineer issues his order on the nonuse application.

(i1) Approval of a nonuse application protects a water right from forfeiture for nonuse

from the date the application was filed until the date of expiration of the nonuse application set

by the state engineer.
(c) 1) Upon receipt of the application, the state engineer shall publish a notice of the

application once a week for two successive weeks in a newspaper of general circulation in the
county in which the source of the water supply is located and where the water is to be used.

(i1) The notice shall:

(A) state that an application has been made; and

(B) specify where the interested party may obtain additional information relating to the
application.

(d) Any interested person may file a written protest with the state engineer against the
granting of the application:

(i) within 20 days after the notice is published, if the adjudicative proceeding is
informal; and

(i) within 30 days after the notice is published, if the adjudicative proceeding is
formal.

(e) In any proceedings to determine whether the nonuse application [forextenston]

should be approved or rejected, the state engineer shall follow the procedures and requirements
of Title 63, Chapter 46b, Administrative Procedures Act.

(f) After further investigation, the state engineer may approve or reject the application.

(5] (4) (a) [Nenuseapphications] The state engineer shall grant a nonuse application
on all or a portion of a water right [shalt-be-granted-by-the-state-engineerforpertods] for a
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150  period of time not exceeding [frve-yearseach; uponashowingof] seven years if the applicant
151  shows a reasonable cause for nonuse.

152 (b) [Reasonablecauses] A reasonable cause for nonuse [metade] includes:
153 (i) a demonstrable financial hardship or economic depression;
154 (i1) the initiation of [recognized]| water conservation or efficiency practices, or the

155  operation of a groundwater recharge recovery program approved by the state engineer;

156 (ii1) operation of legal proceedings;

157 (iv) the holding of a water right or stock in a mutual water company without use by any
158  public water supply entity to meet the reasonable future requirements of the public;

159 (v) situations where, in the opinion of the state engineer, the nonuse would assist in
160  implementing an existing, approved water management plan;

161 (vi) situations where [atorpartof] the land on which water is used is contracted under
162 an approved state agreement or federal conservation fallowing program; or

163 (vii) the loss of capacity caused by deterioration of the water supply or delivery

164  equipment if the applicant submits, with the application, a specific plan to resume full use of
165  the water right by replacing, restoring, or improving the equipment[;or]
166 [tvii—anyother reasonablecatse:]

167 [t6ta)] (5) Sixty days before the expiration of [anyextenstonroftime| a nonuse
168  application, the state engineer shall notify the applicant by mail or by any form of electronic

169  communication through which receipt is verifiable, of the date when the [extenstonpertod]
170  nonuse application will expire.

171
172
173
174  engineer;or]
175 fi
176  totheproceduresand requirementsof thissectior]
177 i ici 0
178
179
180  benefreraltse:]
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181

182

183

184
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187

188 Section 2. Section 73-2-27 is amended to read:
189 73-2-27. Criminal penalties.

190 (1) This section applies to offenses committed under:
191 (a) Section 73-1-14;

192 (b) Section 73-1-15;

193 (c) Section 73-2-20;

194 (d) Subsection 73-3-3[9](10);

195 (e) Section 73-3-26;

196 (f) Section 73-3-29;

197 (g) Section 73-5-9;

198 (h) Section 76-10-201;

199 (i) Section 76-10-202; and

200 (j) Section 76-10-203.

201 (2) Under circumstances not amounting to an offense with a greater penalty under

202 Subsection 76-6-106(2)(b)(i1) or Section 76-6-404, violation of a provision listed in Subsection
203 (1) is punishable:

204 (a) as a felony of the third degree if:

205 (i) the value of the water diverted or property damaged or taken is $2,500 or greater;
206  and

207 (i1) the person violating the provision has previously been convicted of violating the

208  same provision;

209 (b) as a class A misdemeanor if:
210 (i) the value of the water diverted or property damaged or taken is $2,500 or greater; or
211 (i1) the person violating the provision has previously been convicted of violating the
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same provision; or

(c) as aclass B misdemeanor if Subsection (2)(a) or (b) does not apply.

Section 3. Section 73-3-3 is amended to read:

73-3-3. Permanent or temporary changes in point of diversion, place of use, or
purpose of use.

(1) For purposes of this section:

(a) "Permanent changes" means changes for an indefinite length of time with an intent
to relinquish the original point of diversion, place of use, or purpose of use.

(b) "Temporary changes" means changes for fixed periods not exceeding one year.

(2) (a) Any person entitled to the use of water may make permanent or temporary
changes in the:

(i) point of diversion;

(i1) place of use; or

(iii) purpose of use for which the water was originally appropriated.

(b) A change may not be made if it impairs any vested right without just compensation.

(3) Both permanent and temporary changes of point of diversion, place of use, or
purpose of use of water, including water involved in general adjudication or other suits, shall
be made in the manner provided in this section.

(4) (a) A change may not be made unless the change application is approved by the
state engineer.

(b) Applications shall be made upon forms furnished by the state engineer and shall set
forth:

(i) the name of the applicant;

(i1) a description of the water right;

(iii) the quantity of water;

(iv) the stream or source;

(v) the point on the stream or source where the water is diverted;

(vi) the point to which it is proposed to change the diversion of the water;

(vii) the place, purpose, and extent of the present use;

(viil) the place, purpose, and extent of the proposed use; and

(ix) any other information that the state engineer requires.
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(5) (a) The state engineer shall follow the same procedures, and the rights and duties of
the applicants with respect to applications for permanent changes of point of diversion, place of
use, or purpose of use shall be the same, as provided in this title for applications to appropriate
water.

(b) (i) The state engineer may:

(A) evaluate evidence of the beneficial use of the water right provided by:

(D) _an applicant: or

(ID) a person who protests the change application; and
(B) deny or limit a change application if it appears that all or a portion of the water
(D has not been used for a period of seven years; and

(ID is not protected by a nonuse application granted under Section 73-1-4.

(i1) Denial of a change application by the state engineer does not forfeit a water right.

[tby] (6) The state engineer may, in connection with applications for permanent change

involving only a change in point of diversion of 660 feet or less, waive the necessity for
publishing a notice of application.

[t67] (7) (a) The state engineer shall investigate all temporary change applications.

(b) If the state engineer finds that the temporary change will not impair any vested
rights of others, he shall issue an order authorizing the change.

(c) If the state engineer finds that the change sought might impair vested rights, before
authorizing the change, he shall give notice of the application to any person whose rights may
be affected by the change.

(d) Before making an investigation or giving notice, the state engineer may require the
applicant to deposit a sum of money sufficient to pay the expenses of the investigation and
publication of notice.

[t7H] (8) (a) The state engineer may not reject applications for either permanent or
temporary changes for the sole reason that the change would impair the vested rights of others.

(b) If otherwise proper, permanent or temporary changes may be approved for part of
the water involved or upon the condition that conflicting rights are acquired.

[€8)] (9) (a) Any person holding an approved application for the appropriation of water

may either permanently or temporarily change the point of diversion, place of use, or purpose
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of use.

(b) A change of an approved application does not:

(1) affect the priority of the original application; or

(i1) extend the time period within which the construction of work is to begin or be
completed.

[99] (10) Any person who changes or who attempts to change a point of diversion,
place of use, or purpose of use, either permanently or temporarily, without first applying to the
state engineer in the manner provided in this section:

(a) obtains no right;

(b) is guilty of a crime punishable under Section 73-2-27 if the change or attempted
change is made knowingly or intentionally; and

(c) is guilty of a separately punishable offense for each day of the unlawful change.

[(16)] (A1) (a) This section does not apply to the replacement of an existing well by a
new well drilled within a radius of 150 feet from the point of diversion of the existing well.

(b) Any replacement well must be drilled in accordance with the requirements of
Section 73-3-28.

[(HH] (12) (a) In accordance with the requirements of this section, the Division of
Wildlife Resources or Division of Parks and Recreation may file applications for permanent or
temporary changes for the purpose of providing water for instream flows, within a designated
section of a natural stream channel or altered natural stream channel, necessary within the state
for:

(i) the propagation of fish;

(i) public recreation; or

(iii) the reasonable preservation or enhancement of the natural stream environment.

(b) Applications may be filed for changes on:

(i) perfected water rights presently owned by the respective division;

(i) perfected water rights purchased by the respective division for the purpose of
providing water for instream flows, through funding provided for that purpose by legislative
appropriation or acquired by lease, agreement, gift, exchange, or contribution; or

(iii) appurtenant water rights acquired with the acquisition of real property by either

division.

- 10 -



305
306
307
308
309
310
311
312
313
314
315
316
317
318
319
320
321
322
323
324
325
326
327
328
329
330
331
332
333
334
335

01-30-08 4:49 PM 1st Sub. (Buff) H.B. 51

(c) A physical structure or physical diversion from the stream is not required to
implement a change for instream flow use.

(d) This Subsection [(}1}] (12) does not allow enlargement of the water right sought to
be changed nor may the change impair any vested water right.

(e) In addition to the other requirements of this section, an application filed by either
division shall:

(1) set forth the legal description of the points on the stream between which the
necessary instream flows will be provided by the change; and

(i1) include appropriate studies, reports, or other information required by the state
engineer that demonstrate the necessity for the instream flows in the specified section of the
stream and the projected benefits to the public that will result from the change.

(f) The Division of Wildlife Resources and Division of Parks and Recreation may:

(i) purchase water rights for the purposes provided in Subsection [{1H3] (12)(a) only
with funds specifically appropriated by the Legislature for water rights purchases; or

(i1) accept a donated water right without legislative approval.

(g) This Subsection [(H)] (12) does not authorize either division to:

(i) appropriate unappropriated water under Section 73-3-2 for the purpose of providing
instream flows; or

(i1) acquire water rights by eminent domain for instream flows or for any other
purpose.

(h) This Subsection [11)] (12) applies only to change applications filed on or after
April 28, 1986.

[(+2)] (13) (a) Sixty days before the date on which proof of change for instream flows
under Subsection [(+)] (12) is due, the state engineer shall notify the applicant by registered
mail or by any form of electronic communication through which receipt is verifiable of the date
when proof of change is due.

(b) Before the date when proof of change is due, the applicant must either:

(i) file a verified statement with the state engineer that the instream flow uses have
been perfected, which shall set forth:

(A) the legal description of the points on the natural stream channel or altered natural

stream channel between which the necessary instream flows have been provided;

-11 -
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336 (B) detailed measurements of the flow of water in second feet changed;

337 (C) the period of use; and

338 (D) any additional information required by the state engineer; or

339 (ii) apply for a further extension of time as provided for in Section 73-3-12.

340 (c) Upon approval of the verified statement required under Subsection [(+2)] (13)(b)(i),

341  the state engineer shall issue a certificate of change for instream flow use.

-12 -



