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LONG TITLE

General Description:
This bill modifies the Alcoholic Beverage Control Act to impose certain notification
requirements.
Highlighted Provisions:
This bill:
» requires the Department of Alcoholic Beverage Control to notify a person of a
reported violation within a specified time period in order for a disciplinary
proceeding to be initiated or maintained on the basis of the alleged violation; and
» makes technical and conforming changes.
Monies Appropriated in this Bill:
None
Other Special Clauses:
None
Utah Code Sections Affected:
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AMENDS:
32A-1-105, as last amended by Laws of Utah 2007, Chapter 284
32A-1-119, as last amended by Laws of Utah 2007, Chapter 284
32A-1-120, as last amended by Laws of Utah 2007, Chapter 284
76-5-113, as last amended by Laws of Utah 2004, Chapter 280
ENACTS:
32A-1-119.5, Utah Code Annotated 1953

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 32A-1-105 is amended to read:

32A-1-105. Definitions.

As used in this title:

(1) "Airport lounge" means a place of business licensed to sell an alcoholic [beverages]
beverage, at retail, for consumption on its premises located at an international airport with a
United States Customs office on the premises of the international airport.

(2) "Alcoholic [beverages] beverage" means "beer" and "liquor" as the terms are
defined in this section.

(3) (a) "Alcoholic [produets] product” means [al-produets] a product that:

(1) [eontatn] contains:

(A) atleast 63/100 of 1% of alcohol by volume; or

(B) atleast 1/2 of 1% by weight; and

(i1) [are] is obtained by fermentation, infusion, decoction, brewing, distillation, or [amny]

other process that uses [any] liquid or combinations of liquids, whether drinkable or not, to
create alcohol in an amount greater than the amount prescribed in Subsection (3)(a)(i).

(b) "Alcoholic [products] product” does not include any of the following common
items that otherwise come within the definition of an alcoholic [prodtets]| product:

(i) [extracts] extract;

(i1) [vimegars] vinegar;

(iii) [eders] cider;

(iv) [essences] essence;

(v) [timetures] tincture;
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(vi) food [preparatrons] preparation; or
(vii) over-the-counter [drags-and-medtenes]| drug or medicine.

(4) "Bar" means a counter or similar structure:

(a) at which an alcoholic [beverages-are| beverage is:
(i) stored; or

(i1) dispensed; or

(b) from which an alcoholic [beverages-are] beverage is served.

(5) (a) "Beer" means [any] a product that:

(i) contains 63/100 of 1% of alcohol by volume or 1/2 of 1% of alcohol by weight, but
not more than 4% of alcohol by volume or 3.2% by weight; and

(i1) 1s obtained by fermentation, infusion, or decoction of [afry] malted grain.

(b) Beer may or may not contain hops or other vegetable products.

(c) Beer includes a product that:

(i) contains alcohol in the percentages described in Subsection (5)(a); and

(i1) 1is referred to as:

(A) malt liquor;

(B) a malted [beverages] beverage; or

(C) a malt [eoolers] cooler.

(6) (a) "Beer retailer" means a business that is:

(i) engaged, primarily or incidentally, in the retail sale of beer to [patrons] a patron,
whether for consumption on or off the business premises; and

(i1) licensed to sell beer by:

(A) the commission;

(B) alocal authority; or

(C) both the commission and a local authority.

(b) (i) "Off-premise beer retailer" means a business that is engaged in the retail sale of
beer to [patrons] a patron for consumption off the beer retailer's premises.

(i) "Off-premise beer retailer" does not include an on-premise beer retailer.

(c) "On-premise beer retailer" means a business that is engaged in the sale of beer to
[patroms] a patron for consumption on the beer retailer's premises, regardless of whether the

business sells beer for consumption off the beer retailer's premises.
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92 (7) "Billboard" means [any] a public display used to advertise including:
93 (a) alight device;

94 (b) a painting;

95 (c) adrawing;

96 (d) aposter;

97 (e) asign;

98 (f) asignboard; or

99 (g) ascoreboard.

100 (8) "Brewer" means [any] a person engaged in manufacturing beer.

101 (9) "Cash bar" means the service of an alcoholic [beverages] beverage:
102 (a) at:

103 (i) abanquet; or

104 (i) a temporary event for which a permit is issued under this title; and
105 (b) if an attendee at the banquet or temporary event is charged for the alcoholic

106  beverage.
107 (10) "Chartered bus" means a passenger bus, coach, or other motor vehicle provided by

108  abus company to a group of persons pursuant to a common purpose:

109 (a) under a single contract;
110 (b) at a fixed charge in accordance with the bus company's tariff; and
111 (c) for the purpose of giving the group of persons the exclusive use of the bus and a

112 driver to travel together to [a] one or more specified [destimatronor] destinations.

113 (11) "Church" means a building:

114 (a) set apart for the purpose of worship;

115 (b) in which religious services are held;

116 (c) with which clergy is associated; and

117 (d) which is tax exempt under the laws of this state.

118 (12) "Club" and "private club" means any of the following organized primarily for the

119  benefit of its members:

120 (a) asocial club;
121 (b) arecreational association;
122 (c) a fraternal association;
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title:

(d) an athletic association; or

(e) akindred association.

(13) "Commission" means the Alcoholic Beverage Control Commission.
(14) "Department" means the Department of Alcoholic Beverage Control.

(15) "Disciplinary proceeding" means an adjudicative proceeding permitted under this

a) against:

(1) _a permittee;

(i1) a licensee;

(iii) a manufacturer;

(iv) a supplier;

(v)_an importer;

(vi) an out-of-state brewer holding a certificate of approval under Section 32A-8-101;

(vil) an officer, emplovee, or agent of:

(A) a person listed in Subsections (15)(a)(d) through (vi); or

(B) apackage agent; and

(b) that is brought on the basis of a violation of this title.

[(157] (16) "Distressed merchandise" means [amy] an alcoholic beverage in the

possession of the department that is saleable, but for some reason is unappealing to the public.

[(63] (17) "Guest" means a person accompanied by an active member or visitor of a

club who enjoys only those privileges derived from the host for the duration of the visit to the

club.

[(+7] (18) (a) "Heavy beer" means [any] a product that:

(i) contains more than 4% alcohol by volume; and

(i1) is obtained by fermentation, infusion, or decoction of [amy] a malted grain.
(b) "Heavy beer" is considered "liquor” for the purposes of this title.

[(18)] (19) "Hosted bar" means the service of an alcoholic [beverages] beverage:
(a) without charge; and

(b) at a:

(i) banquet; or

H.B. 157
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154 (i1) privately hosted event.

155 [(193] (20) "Identification card" means [the] an identification card issued under Title
156 53, Chapter 3, Part 8, Identification Card Act.

157 [€267] (21) "Interdicted person" means a person to whom the sale, gift, or provision of

158  an alcoholic beverage is prohibited by:

159 (a) law; or

160 (b) court order.

161 [(2D] (22) "Intoxicated" means that to a degree that is unlawful under Section

162 76-9-701 a person is under the influence of:

163 (a) an alcoholic beverage;

164 (b) a controlled substance;

165 (c) a substance having the property of releasing toxic vapors; or

166 (d) a combination of Subsections [(21)] (22)(a) through (c).

167 [€22)] (23) "Licensee" means [amy] a person issued a license by the commission to sell,

168  manufacture, store, or allow consumption of an alcoholic [beverages] beverage on premises
169  owned or controlled by the person.

170 [237] (24) "Limousine" means [any] a motor vehicle licensed by the state or a local
171 authority, other than a bus or taxicab:

172 (a) in which the driver and [passengers] a passenger are separated by a partition, glass,
173 or other barrier; and

174 (b) that is provided by a company to [anindtvidual-or] one or more individuals at a
175  fixed charge in accordance with the company's tariff for the purpose of giving the [mdtviduat
176  or] one or more individuals the exclusive use of the limousine and a driver to travel to [a] one
177  or more specified [destimation-or]| destinations.

178 [(24)] (25) (a) "Liquor" means alcohol, or [ary] an alcoholic, spirituous, vinous,

179  fermented, malt, or other liquid, or combination of liquids, a part of which is spirituous,

180  vinous, or fermented, [and-alt-otherdrimks] or other drink, or drinkable [tqutds] liquid that

181  [contamn] contains more than 1/2 of 1% of alcohol by volume and is suitable to use for beverage

182  purposes.
183 (b) "Liquor" does not include [any] a beverage defined as a beer, malt liquor, or malted

184  beverage that has an alcohol content of less than 4% alcohol by volume.
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[257] (26) "Local authority" means:

(a) the governing body of the county if the premises are located in an unincorporated
area of a county; or

(b) the governing body of the city or town if the premises are located in an incorporated
city or a town.

[€267] (27) "Manufacture" means to distill, brew, rectify, mix, compound, process,
ferment, or otherwise make an alcoholic product for personal use or for sale or distribution to
others.

[(275] (28) "Member" means a person who, after paying regular dues, has full
privileges of a club under this title.

[€28)] (29) (a) "Military installation" means a base, air field, camp, post, station, yard,
center, or homeport facility for [any] a ship:

(1) (A) under the control of the United States Department of Defense; or

(B) of the National Guard;

(i1) that is located within the state; and

(iii) including [any] a leased facility.

(b) "Military installation" does not include [atry] a facility used primarily for:

(1) civil works;

(i1) arivers and harbors [projects] project; or

(iii) a flood control [prejects] project.
[299] (30) "Minor" means [anyperson] an individual under the age of 21 years.

(3] (31) "Nude," "nudity," or "state of nudity" means:
(a) the appearance of:

(i) the nipple or areola of a female human breast;

(i) a human genital;

(iii)) a human pubic area; or

(iv) a human anus; or

(b) a state of dress that fails to opaquely cover:

(i) the nipple or areola of a female human breast;

(i) a human genital;

(ii1)) a human pubic area; or
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(iv) a human anus.

[(3D] (32) "Outlet" means a location other than a state store or package agency where
an alcoholic [beverages-are| beverage is sold pursuant to a license issued by the commission.

[(32)] (33) "Package" means any of the following containing liquor:

(a) a container;

(b) abottle;

(c) avessel; or

(d) other receptacle.

[(337] (34) "Package agency" means a retail liquor location operated;

(a) under a contractual agreement with the department[;]; and

(b) by a person;

(i) other than the state[;]; and

(i1) who is authorized by the commission to sell package liquor for consumption off the
premises of the package agency.

[(3%)] (35) "Package agent" means [any] a person permitted by the commission to
operate a package agency pursuant to a contractual agreement with the department to sell liquor
from premises that the package agent shall provide and maintain.

[(35)] (36) "Permittee" means [any] a person issued a permit by the commission to
perform [aets] an act or exercise [priviteges] a privilege as specifically granted in the permit.

[636)] (37) "Person" means [any] an individual, partnership, firm, corporation, limited
liability company, association, business trust, or other form of business enterprise, including a
receiver or trustee, and the plural as well as the singular number, unless the intent to give a
more limited meaning is disclosed by the context.

[(375] (38) "Premises" means [any] a building, enclosure, room, or equipment used in
connection with the sale, storage, service, manufacture, distribution, or consumption of an
alcoholic [produets] product, unless otherwise defined in this title or in the rules adopted by the
commission.

[(38)] (39) "Prescription”" means a writing in legal form, signed by a physician or
dentist and given to a patient for obtaining an alcoholic beverage for medicinal purposes only.

[(399] (40) (a) "Privately hosted event" or "private social function" means a specific

social, business, or recreational event:
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(1) for which an entire room, area, or hall [lkasbeen] is leased or rented[;] in advance by
an identified groupl[;]; and [the-eventorfunction]

(i1) that is limited in attendance to people who [have-been] are specifically designated
and their guests.

(b) "Privately hosted event" and "private social function" does not include [eventsor
functions| an event to which the general public is invited, whether for an admission fee or not.

[(40)] (41) "Proof of age" means:

(a) an identification card;

(b) an identification that:

(i) is substantially similar to an identification card;

(i1) is issued in accordance with the laws of a state other than Utah in which the
identification is issued;

(ii1) includes date of birth; and

(iv) has a picture affixed;

(c) avalid driver license certificate that:

(1) includes date of birth;

(i1) has a picture affixed; and

(i11) is issued:

(A) under Title 53, Chapter 3, Uniform Driver License Act; or

(B) in accordance with the laws of the state in which it is issued;

(d) a military identification card that:

(1) includes date of birth; and

(i1) has a picture affixed; or

(e) a valid passport.

[(4D] (42) (a) "Public building" means [any] a building or permanent structure owned
or leased by the state, a county, or local government entity that is used for:

(i) public education;

(i1) transacting public business; or

(111) regularly conducting government activities.

(b) "Public building" does not mean or refer to [any] a building owned by the state or a
county or local government entity when the building is used by [anyone] a person, in whole or
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in part, for a proprietary [funrctrons] function.

[(42)] (43) "Representative" means an individual who is compensated by salary,
commission, or [any] other means for representing and selling [the] an alcoholic beverage
[produets] product of a manufacturer, supplier, or importer of liquor, wine, or heavy beer.

[(43)] (44) "Residence" means [the] a person's principal place of abode within Utah.

[t44)] (45) "Restaurant”" means [any] a business establishment:

(a) where a variety of foods is prepared and complete meals are served to the general
public;

(b) located on a premises having adequate culinary fixtures for food preparation and
dining accommodations; and

(c) thatis engaged primarily in serving meals to the general public.

[(45)] (46) "Retailer" means [any] a person engaged in the sale or distribution of an
alcoholic [beverages] beverage to [the] a consumer.

[(46)] (47) (a) "Sample" includes:

(i) a department sample; and

(i1) an industry representative sample.

(b) "Department sample" means liquor, wine, and heavy beer that [hasbeen] is placed
in the possession of the department for testing, analysis, and sampling.

(c) "Industry representative sample" means liquor, wine, and heavy beer that [kasbeen]
is placed in the possession of the department for testing, analysis, and sampling by a local
industry [representatives] representative on the premises of the department to educate the local
industry [representattves]| representative of the quality and characteristics of the product.

[(47)] (48) (a) "School" means [any] a building used primarily for the general
education of minors.

(b) "School" does not include:

(i) anursery school;

(i1) an infant day care center; or

(ii1) a trade or technical school.

[(48)] (49) "Sell," "sale," and "to sell" means [any] a transaction, exchange, or barter
whereby, for [any] consideration, an alcoholic beverage is either directly or indirectly

transferred, solicited, ordered, delivered for value, or by [any] a means or under [afry] a pretext

- 10 -
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is promised or obtained, whether done by a person as a principal, proprietor, or as an agent,
servant, or employee, unless otherwise defined in this title or the rules made by the
commission.

[(49] (50) "Seminude," "seminudity," or "state of seminudity" means a state of dress in
which opaque clothing covers no more than:

(a) the nipple and areola of the female human breast in a shape and color other than the
natural shape and color of the nipple and areola; and

(b) the human genitals, pubic area, and anus:

(i) with no less than the following at its widest point:

(A) four inches coverage width in the front of the human body; and

(B) five inches coverage width in the back of the human body; and

(i) with coverage that does not taper to less than one inch wide at the narrowest point.

[50)] (51) "Sexually oriented entertainer" means a person who while in a state of
seminudity appears at or performs:

(a) for the entertainment of one or more patrons;

(b) on the premises of:

(i) aclass D private club as defined in Subsection 32A-5-101(3); or

(i1) atavern;

(c) on behalf of or at the request of the licensee described in Subsection [(56)] (51)(b);

(d) on a contractual or voluntary basis; and

(e) whether or not the person is designated:

(i) an employee of the licensee described in Subsection [¢56}] (51)(b);

(i) an independent contractor of the licensee described in Subsection [58)] (51)(b);

(iii) an agent of the licensee described in Subsection [¢56}] (51)(b); or

(iv) otherwise of the licensee described in Subsection [(58)] (51)(b).

[5D] (52) "Small brewer" means a brewer who manufactures less than 60,000 barrels
of beer and heavy beer per year.

[€52)] (53) (a) "Spirituous liquor" means liquor that is distilled.

(b) "Spirituous liquor" includes an alcohol product defined as a "distilled spirit" by 27
U.S.C. 211 and 27 C.F.R. Sections 5.11 through 5.23.

[53)] (54) (a) "State label" means the official label designated by the commission

“11 -
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340  affixed to [aHt] a liquor [contatrrers] container sold in the state.

341 (b) "State label" includes the department identification mark and inventory control
342 number.

343 [€54)] (55) (a) "State store" means a facility for the sale of package liquor:

344 (i) located on premises owned or leased by the state; and

345 (i) operated by a state [employees] employee.

346 (b) "State store" does not apply to [any] a:

347 (1) licensee;

348 (i) permittee; or

349 (iii) package agency.

350 [€557] (56) "Supplier" means [any] a person selling an alcoholic [beverages] beverage
351  to the department.

352 [t56)] (57) (a) "Tavern" means [any] a business establishment that is:

353 (i) engaged primarily in the retail sale of beer to a public [patrons] patron for

354  consumption on the establishment's premises; and

355 (i1) licensed to sell beer under Chapter 10, Part 2, On-Premise Beer Retailer Licenses.
356 (b) "Tavern" includes the following if the revenue from the sale of beer exceeds the

357  revenue of the sale of food, although food need not be sold in the establishment:
358 (i) a beer bar;

359 (i1) a parlor;

360 (ii1) a lounge;

361 (iv) a cabaret; or

362 (v) anightclub.

363 [€57] (58) "Temporary domicile" means the principal place of abode within Utah of a

364  person who does not have a present intention to continue residency within Utah permanently or
365 indefinitely.

366 [58)] (59) "Unsaleable liquor merchandise" means merchandise that:
367 (a) is unsaleable because the merchandise is:

368 (i) unlabeled;

369 (i1) leakys;

370 (ii1)) damaged;

-12 -
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(iv) difficult to open; or

(v) partly filled;

(b) is in a container:

(i) having faded labels or defective caps or corks;
(i1) in which the contents are:

(A) cloudy;

(B) spoiled; or

(C) chemically determined to be impure; or

(ii1) that contains:

(A) sediment; or

(B) [amy] a foreign substance; or

(c) is otherwise considered by the department as unfit for sale.

H.B. 157

[€59)] (60) "Visitor" means an individual that in accordance with Section 32A-5-107

holds limited privileges in a private club by virtue of a visitor card.

[t66)] (61) "Warehouser" means [any] a person, other than a licensed manufacturer,

engaged in the importation for sale, storage, or distribution of liquor regardless of amount.

[t6D] (62) "Wholesaler" means [any] a person engaged in the importation for sale, or

selling beer manufactured by that brewer.

in the sale of beer in wholesale or jobbing quantities to retailers, other than a small brewer

[(62)] (63) (a) "Wine" means [any] an alcoholic beverage obtained by the fermentation

of the natural sugar content of fruits, plants, honey, or milk, or [any] other like substance,

whether or not [other-mgredients-are| another ingredient is added.

(b) "Wine" is considered "liquor" for purposes of this title, except as otherwise

provided in this title.

Section 2. Section 32A-1-119 is amended to read:

32A-1-119. Disciplinary proceedings -- Procedure.

[ —Astused 1s-sectron-and-Sectio A=

-13 -
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i

g he-basis-of-a-viotationof-this-titke:]

[
[
[
[
[tby] (1) As used in Subsection (4), "final adjudication" means an adjudication for
which a final unappealable judgment or order [hasbeen] is issued.

(2) (a) [The] Subject to Section 32A-1-119.5, the following may conduct an

adjudicative [proceedings] proceeding to inquire into [any] a matter necessary and proper for

the administration of this title and rules adopted under this title:

(i) the commission;

(i1) a hearing examiner appointed by the commission for the purposes provided in
Subsection 32A-1-107(3);

(ii1) the director; and

(iv) the department.

(b) Except as provided in this section or Section 32A-3-106, the following shall
comply with the procedures and requirements of Title 63, Chapter 46b, Administrative
Procedures Act, in an adjudicative [proceedings] proceeding:

(i) the commission;

(i1) a hearing examiner appointed by the commission;

(iii) the director; and

(iv) the department.

(c) Except where otherwise provided by law, [alt] an adjudicative [proceedings]
proceeding before the commission or [tts-appomted]| a hearing examiner appointed by the

commission shall be:
(1) video or audio recorded; and

(i1) subject to Subsection (5)(e), conducted in accordance with Title 52, Chapter 4,

- 14 -
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Open and Public Meetings Act.

(d) [AH] A person listed in Subsection (2)(a) shall conduct an adjudicative
[proceedings] proceeding concerning departmental personnel [shattbe-conducted] in
accordance with Title 67, Chapter 19, Utah State Personnel Management Act.

(e) [Adthearmgsthatare] A hearing that is informational, fact gathering, and
nonadversarial in nature shall be conducted in accordance with rules, policies, and procedures
[promulgated] made by the commission, director, or department.

(3) (a) [A] Subject to Section 32A-1-119.5, a disciplinary proceeding shall be

conducted under the authority of the commission, which is responsible for rendering a final
decision and order on [any] a disciplinary matter.
(b) (1) Nothing in this section precludes the commission from appointing a necessary

[effteers] officer, including a hearing [examtners] examiner, from within or without the

department, to administer the disciplinary proceeding process.

(i1) A hearing examiner appointed by the commission:

(A) may conduct a disciplinary proceeding hearing on behalf of the commission; and

(B) shall submit to the commission a report including:

(D) findings of fact determined on the basis of a preponderance of the evidence
presented at the hearing;

(IT) conclusions of law; and

(III) recommendations.

(c) Nothing in this section precludes the commission, after the commission [has
rendered] renders its final decision and order, from having the director prepare, issue, and
cause to be served on the parties the final written order on behalf of the commission.

(4) Subject to Section 32A-1-119.5:

[t$] (a) The department may initiate a disciplinary proceeding described in Subsection
(4)(b) [when] if the department receives:

(1) areport from [any] a government agency, peace officer, examiner, or investigator

alleging that [any] a person listed in [Subsectrons(Hta)(HtA)through(G)has] Subsections

32A-1-105(15)(a)(d) through (vii) violated this title or the rules of the commission;

(i1) a final adjudication of criminal liability against [amy] a person listed in

[Subsections(Hta)tHtA)throught6)] Subsections 32A-1-105(15)(a)(i) through (vii) based on
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an alleged violation of this title; or

(iii) a final adjudication of civil liability under Chapter 14a, Alcoholic Beverage
Liability, against [any] a person listed in [Subsectrons{hHta)(HtA)through<G)] Subsections
32A-1-105(15)(a)(i) through (vii) based on an alleged violation of this title.

(b) The department may initiate a disciplinary proceeding if the department receives an

item listed in Subsection (4)(a) to determine:

(i) whether [any] a person listed in [SubsectionsthHta)(H)(A)through<(G)] Subsections

32A-1-105(15)(a)(@) through (vii) violated this title or rules of the commission; and

(i1) if a violation is found, the appropriate sanction to be imposed.

(5) (a) Unless waived by the respondent, a disciplinary proceeding shall be held:

(1) if required by law;

(i1) before revoking or suspending [any] a permit, license, or certificate of approval
issued under this title; or

(iii) before imposing a fine against [any] a person listed in [Stubsectrons{(Hta)HA)
through(6)] Subsections 32A-1-105(15)(a)(i) through (vii).

(b) Inexcusable failure of a respondent to appear at a scheduled disciplinary proceeding

hearing after receiving proper notice is an admission of the charged violation.

(c) The validity of a disciplinary proceeding is not affected by the failure of [any] a
person to attend or remain in attendance.

(d) [ e] The
commission or an appointed hearing examiner shall preside over a disciplinary proceeding

hearing.
(e) A disciplinary proceeding hearing may be closed only after the commission or

hearing examiner makes a written finding that the public interest in an open hearing is clearly
outweighed by factors enumerated in the closure order.

(f) (i) The commission or its hearing examiner as part of a disciplinary proceeding
hearing may:

(A) administer oaths or affirmations;

(B) take evidence;

(C) take [deposttions]| a deposition within or without this state; and

(D) require by subpoena from [any] a place within this state:
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(I) the testimony of [amry] a person at a hearing; and
(II) the production of [a

book, record, paper, contract, agreement, document, or other evidence considered relevant to

the inquiry.
(i) A person subpoenaed in accordance with this Subsection (5)(f) shall testify and

produce [any-books;papers;documents] a book, paper, document, or tangible [things] thing as

required in the subpoena.

(iii) [Amy] A witness subpoenaed or called to testify or produce evidence who claims a
privilege against self-incrimination may not be compelled to testify, but the commission or the
hearing examiner shall file a written report with the county attorney or district attorney in the
jurisdiction where the privilege [was] is claimed or where the witness resides setting forth the
circumstance of the claimed privilege.

(iv) (A) A person is not excused from obeying a subpoena without just cause.

(B) [Amy] A district court within the judicial district in which a person alleged to be
guilty of willful contempt of court or refusal to obey a subpoena is found or resides, upon
application by the party issuing the subpoena, may issue an order requiring the person to:

(I) appear before the issuing party; and

(Il) (Aa) produce documentary evidence if so ordered; or

(Bb) give evidence regarding the matter in question.

(C) Failure to obey an order of the court may be punished by the court as contempt.

(g) (1) In [aH] a disciplinary proceeding [kearings] hearing heard by a hearing
examiner, the hearing examiner shall prepare a report required by Subsection (3)(b)(ii) to the
commission.

(i) The report required by Subsection (3)(b)(ii) and this Subsection (5)(g) may not
recommend a penalty more severe than that initially sought by the department in the notice of
agency action.

(ii1)) A copy of the report required by Subsection (3)(b)(ii) and this Subsection (5)(g)
shall be served upon the respective parties.

(iv) The respondent and the department shall be given reasonable opportunity to file
[any] a written [objections] objection to the report required by Subsection (3)(b)(ii) and this

Subsection (5)(g) before final commission action.
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(h) In [alteases] a case heard by the commission, it shall issue its final decision and
order in accordance with Subsection (3).

(6) (a) The commission shall:

(i) render a final decision and order on [any] a disciplinary action; and

(i1) cause its final order to be prepared in writing, issued, and served on all parties.

(b) [Amy] An order of the commission is considered final on the date the order

becomes effective.
(c) If the commission is satisfied that a person listed in [Subsectrons{hHtay Ay
through(6)-hascommitted-a-viotationof] Subsections 32A-1-105(15)(a)(i) through (vii)

violated this title or the commission's rules, in accordance with Title 63, Chapter 46b,

Administrative Procedures Act, the commission may:

(i) suspend or revoke the permit, license, or certificate of approval;

(i) impose a fine against a person listed in [SubsectionsthHtayH)(A)through(G)]
Subsections 32A-1-105(15)(a)(1) through (vii);

(ii1) assess the administrative costs of [any] a disciplinary proceeding to the permittee,

the licensee, or certificate holder; or

(iv) [amy] take a combination of actions described in Subsections (6)(c)(1) through (iii).

(d) A fine imposed in accordance with this Subsection (6) is subject to Subsections
32A-1-107(1)(p) and (4).

(e) (1) If a permit or license is suspended under this Subsection (6), the permittee or
licensee shall prominently post a sign provided by the department [shalt-bepromimently
posted]:

(A) during the suspension; and

[(B)y by thepermittee-orticensee;and|

[t€3] (B) at the entrance of the premises of the permittee or licensee.

(i) The sign required by this Subsection (6)(e) shall:

(A) read "The Utah Alcoholic Beverage Control Commission has suspended the
alcoholic beverage license or permit of this establishment. Alcoholic beverages may not be
sold, served, furnished, or consumed on these premises during the period of suspension."; and

(B) include the dates of the suspension period.

(iii)) A permittee or licensee may not remove, alter, obscure, or destroy a sign required

-18 -
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to be posted under this Subsection (6)(e) during the suspension period.

(f) If a permit or license is revoked, the commission may order the revocation of [any]
a compliance bond posted by the permittee or licensee.

(g) [Amy] A permittee or licensee whose permit or license is revoked may not reapply
for a permit or license under this title for three years from the date on which the permit or
license is revoked.

(h) [AMHcostsassessedbythe] The commission shall [be-transferred] transfer all costs
assessed into the General Fund in accordance with Section 32A-1-113.

(7) Subject to Section 32A-1-119.5:

[t7] (a) In addition to [amy] an action taken against a permittee, licensee, or certificate

holder under this section, the department may initiate disciplinary action against an officer,
employee, or agent of a permittee, licensee, or certificate holder.

(b) If [amy] an officer, employee, or agent is found to have violated this title, the
commission may prohibit the officer, employee, or agent from serving, selling, distributing,
manufacturing, wholesaling, warehousing, or handling an alcoholic [beverages] beverage in the
course of [employment] acting as an officer, employee, or agent with [any] a permittee,

licensee, or certificate holder under this title for a period determined by the commission.
(8) Subject to Section 32A-1-119.5:

[t8)] (a) The department may initiate a disciplinary proceeding for an alleged violation

of this title or the rules of the commission against:

(i) a manufacturer, supplier, or importer of an alcoholic [beverages] beverage; or

(i1) an officer, employee, agent, or representative of a person listed in Subsection
(8)(@)(@).

(b) (i) If the commission makes the finding described in Subsection (8)(b)(ii), the
commission may, in addition to other penalties prescribed by this title, order:

(A) the removal of the manufacturer's, supplier's, or importer's one or more products
from the department's sales list; and

(B) a suspension of the department's purchase of the one or more products described in
Subsection (8)(b)(i)(A) for a period determined by the commission.

(i1) The commission may take the action described in Subsection (8)(b)(i) if:

(A) [any] a manufacturer, supplier, or importer of liquor, wine, or heavy beer or its
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588 officer, employee, agent, or representative violates [anyprovistonof] this title; and

589 (B) the manufacturer, supplier, or importer:
590 (D directly [eommitted] commits the violation; or
591 (I) [sotieited

592  solicits, requests, commands, encourages, or intentionally aids another to engage in the
593  violation.

594 (9) Subject to Section 32A-1-119.5:
595 [9] (a) The department may initiate a disciplinary proceeding against a brewer

596  holding a certificate of approval under Section 32A-8-101 for an alleged violation of this title
597  or the rules of the commission.

598 (b) If the commission makes a finding that the brewer holding a certificate of approval
599  violates this title or rules of the commission, the commission may take [any] an action against
600 the brewer holding a certificate of approval that the commission could take against a licensee

601  including:

602 (i) suspension or revocation of the certificate of approval; and
603 (i1) imposition of a fine.
604 (10) (a) If a respondent requests a disciplinary proceeding hearing, the hearing held by

605  the commission or a hearing examiner appointed by the commission shall proceed formally in

606  accordance with Sections 63-46b-6 through 63-46b-11 in [ary] a case where:

607 (i) the alleged violation poses, or potentially poses, a grave risk to public safety, health,
608 and welfare;

609 (i1) the alleged violation involves:

610 (A) selling, serving, or otherwise furnishing an alcoholic [products] product to a minor;
611 (B) attire, conduct, or entertainment prohibited by Part 6, Attire, Conduct, and

612  Entertainment Act;

613 (C) fraud, deceit, willful concealment, or misrepresentation of the facts by or on behalf
614  of the respondent;

615 (D) interfering or refusing to cooperate with:

616 (I) an authorized official of the department or the state in the discharge of the official's
617  duties in relation to the enforcement of this title; or

618 (I) a peace officer in the discharge of the peace officer's duties in relation to the
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619  enforcement of this title;

620 (E) an unlawful trade practice under Sections 32A-12-601 through 32A-12-606;
621 (F) unlawful importation of an alcoholic [prodtets] product; or
622 (G) unlawful supply of liquor by a liquor industry member, as defined in Subsection

623  32A-12-601(2), to [any] a person other than the department or a military installation, except to
624  the extent permitted by this title; or

625 (111) the department determines to seek in a disciplinary proceeding hearing:

626 (A) an administrative fine exceeding $3,000;

627 (B) a suspension of a license, permit, or certificate of approval of more than ten days;
628 or

629 (C) arevocation of a license, permit, or certificate of approval.

630 (b) The commission shall make rules in accordance with Title 63, Chapter 46a, Utah

631  Administrative Rulemaking Act, to provide a procedure to implement this Subsection (10).

632 Section 3. Section 32A-1-119.5 is enacted to read:

633 32A-1-119.5. Timing of reporting violations.

634 (1) As used in this section:

635 (a) "Department enforcement officer" means an individual who is:

636 (i) a peace officer, examiner, or investigator; and

637 (i) employed by the department.

638 (b) "Nondepartment enforcement agency" means an agency that:

639 (i) (A) is a state agency other than the department; or

640 (B) is an agency of a county, city, or town; and

641 (ii) has a responsibility, as provided in another provision of this title, to enforce one or

642  more provisions of this title.

643 (c) "Nondepartment enforcement officer" means an individual who is:

644 (i) a peace officer, examiner, or investigator; and

645 (i) employed by an agency described in Subsection (1)(b).

646 (2) A disciplinary proceeding may not be initiated or maintained by the commission or

647  department on the basis, in whole or in part, of a violation of this title unless the person against

648  whom the violation is alleged is notified by the department of the violation in accordance with

649  this section.
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(3) (a) A nondepartment enforcement agency or nondepartment enforcement officer

may not report a violation of this title to the department more than two business days after the

day on which a nondepartment enforcement officer finds a violation of the title.

(b) If the commission or department wants the right to initiate or maintain a

disciplinary proceeding on the basis, in whole or in part, of a violation of this title alleged in a

report described in Subsection (3)(a), the department shall notify a person alleged by the report

to have violated this title:

(1) _by no later than two business days of the day on which the department receives the

report described in Subsection (3)(a); and

(i1) that the commission or department may initiate or maintain a disciplinary

proceeding on the basis, in whole or in part, of the violation.

(4) If the commission or department wants the right to initiate or maintain a

disciplinary proceeding on the basis, in whole or in part, of a violation of this title alleged by

report of a department enforcement officer, the department shall notify a person alleged by the

report to have violated this title:

(a) by no later than two business days of the day on which the department enforcement

officer finds a violation of this title: and

(b) that the commission or department may initiate or maintain a disciplinary

proceeding on the basis, in whole or in part, of the violation.

Section 4. Section 32A-1-120 is amended to read:

32A-1-120. Judicial review -- Enforcement.

(1) In a disciplinary proceeding, [asdefinred-imSectton32A=1=19;] a respondent found
in a final order of the commission to have violated this title or rules of the commission made
under this title may seek judicial review in a court of competent jurisdiction pursuant to the
judicial review provisions of Sections 63-46b-14 through 63-46b-18.

(2) Notwithstanding Subsection 63-46b-16(4)(g), an appellate court may not grant
relief on the basis that a finding of fact by the commission in a formal disciplinary proceeding
is not supported, if the commission's finding of fact is supported by any evidence of substance
in the record of the formal disciplinary proceeding when viewed in light of the whole record
before the court.

(3) In addition to [anyother] another remedy provided by law, the commission may
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seek enforcement of a commission order in a disciplinary proceeding by seeking civil
enforcement in a state district court in accordance with Section 63-46b-19.

Section 5. Section 76-5-113 is amended to read:

76-5-113. Surreptitious administration of certain substances -- Definitions --
Penalties -- Defenses.

(1) As used in this section:

(a) "Administer" means the introduction of a substance into the body by injection,
inhalation, ingestion, or by any other means.

(b) "Alcoholic beverage" has the same meaning as "alcoholic [beverages] beverage" in
Section 32A-1-105.

(c) "Bodily injury" has the same definition as in Section 76-1-601.

(d) "Controlled substance" has the same definition as in Section 58-37-2.

(e) "Deleterious substance" means a substance which, if administered, would likely
cause bodily injury.

(f) "Poisonous" means a substance which, if administered, would likely cause serious
bodily injury or death.

(g) "Prescription drug" has the same definition as in Section 58-17b-102.

(h) "Serious bodily injury" has the same definition as in Section 19-2-115.

(i) "Substance" means a controlled substance, poisonous substance, or deleterious
substance as defined in this Subsection (1).

(2) In addition to any other offense the actor's conduct may constitute, it is a criminal
offense for a person, surreptitiously or by means of fraud, deception, or misrepresentation, to
cause another person to unknowingly consume or receive the administration of:

(a) any poisonous, deleterious, or controlled substance; or

(b) any alcoholic beverage.

(3) A violation of Subsection (2) is:

(a) asecond degree felony if the substance is a poisonous substance, regardless of
whether the substance is a controlled substance or a prescription drug;

(b) athird degree felony if the substance is not within the scope of Subsection (3)(a),
and is a controlled substance or a prescription drug; and

(c) aclass A misdemeanor if the substance is a deleterious substance or an alcoholic
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712 beverage.

713 (4) (a) Itis an affirmative defense to a prosecution under Subsection (2) that the actor:
714 (1) provided the appropriate administration of a prescription drug; and
715 (i1) acted on the reasonable belief that his conduct was in the best interest of the

716  well-being of the person to whom the prescription drug was administered.

717 (b) (i) The defendant shall file and serve on the prosecuting attorney a notice in writing
718  of his intention to claim a defense under Subsection (4)(a) not fewer than 20 days before the
719  trial.

720 (1) The notice shall specifically identify the factual basis for the defense and the names
721  and addresses of the witnesses the defendant proposes to examine to establish the defense.

722 (c) The prosecuting attorney shall file and serve the defendant with a notice containing
723  the names and addresses of the witnesses the prosecutor proposes to examine in order to

724 contradict or rebut the defendant's claim of an affirmative defense under Subsection (4)(a).

725  This notice shall be filed or served not more than ten days after receipt of the defendant's notice
726 under Subsection (4)(b), or at another time as the court may direct.

727 (d) (i) Failure of a party to comply with the requirements of Subsection (4)(b) or (4)(c)
728  entitles the opposing party to a continuance to allow for preparation.

729 (i1) If the court finds that a party's failure to comply is the result of bad faith, it may
730  impose appropriate sanctions.

731 (5) This section does not diminish the scope of authorized health care by a health care

732 provider as defined in Section 26-23a-1.

Legislative Review Note
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Fiscal Note

2008 General Session

State of Utah

State Impact

Enactment of this bill will require and appropriation from the Liquor Control Fund to the Department of

Alcoholic Beverage Control for an additional staff person. Such an appropriation will reduce deposits

to the General Fund.

FY 2008 FY 2009 FY 2010

Approp. Approp. Approp.
General Fund $0 $0 $0
Liquor Control Fund $0 $70,500 $75,000
Total $0 $70,500 $75,000

FY 2008
Revenue

50
50

0

FY 2009
Revenue

 ($70,500)
50
(870,500)

FY 2010
Revenue
- ($70.500)
30

(870,500

Individual, Business and/or Local Impact

Enactment of this bill likely will not result in direct, measurable costs and/or benefits for individuals,

businesses, or local governments.
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