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GUARDIAN AD LITEM AMENDMENTS

2009 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Wayne A. Harper

Senate Sponsor: John L. Valentine

LONG TITLE
Committee Note:

The Child Welfare Legislative Oversight Panel recommended this bill.
General Description:

This bill amends provisions of the Utah Code relating to attorneys guardian ad litem
and the Office of Guardian Ad Litem Director.
Highlighted Provisions:

This bill:

» defines terms;

» provides that supervision of the Office of Guardian Ad Litem is the responsibility of
the Guardian Ad Litem Oversight Committee, which is established by the Judicial
Council;

» places limitations on, and establishes requirements regarding, the appointment of an
attorney guardian ad litem in a district court proceeding;

» modifies provisions relating to the duties of an attorney guardian ad litem, a private
attorney guardian ad litem, and the director of the Office of Guardian Ad Litem;

» changes the name of the "Office of Guardian Ad Litem Director" to the "Office of
Guardian Ad Litem";

» modifies the qualifications of the director of the Office of Guardian Ad Litem;

» deletes provisions relating to the court's direct use of volunteers, and the use of

peers, to assist in a minor's case; and
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» makes technical changes.
Monies Appropriated in this Bill:
None
Other Special Clauses:
This bill provides an effective date.
Utah Code Sections Affected:
AMENDS:
51-9-409, as last amended by Laws of Utah 2008, Chapter 3 and renumbered and
amended by Laws of Utah 2008, Chapter 382
62A-4a-202.4, as last amended by Laws of Utah 2008, Chapters 3 and 299
62A-4a-207, as last amended by Laws of Utah 2008, Chapters 3, 250, and 382
62A-4a-1003, as last amended by Laws of Utah 2008, Chapters 3, 299, and 382
62A-4a-1006, as last amended by Laws of Utah 2008, Chapters 3, 59, 299, and 382
63A-11-202, as last amended by Laws of Utah 2008, Chapter 382
67-5b-105, as last amended by Laws of Utah 1997, Chapter 377
78A-2-104 (Superseded 01/01/12), as renumbered and amended by Laws of Utah
2008, Chapter 3
78A-2-104 (Effective 01/01/12), as last amended by Laws of Utah 2008, Chapter 248
and renumbered and amended by Laws of Utah 2008, Chapter 3
78A-2-227, as renumbered and amended by Laws of Utah 2008, Chapter 3
78A-2-228, as renumbered and amended by Laws of Utah 2008, Chapter 3
78A-6-308, as last amended by Laws of Utah 2008, Chapter 17 and renumbered and
amended by Laws of Utah 2008, Chapter 3
78A-6-512, as renumbered and amended by Laws of Utah 2008, Chapter 3
78A-6-901, as renumbered and amended by Laws of Utah 2008, Chapter 3
78A-6-902, as renumbered and amended by Laws of Utah 2008, Chapter 3

Be it enacted by the Legislature of the state of Utah:
Section 1. Section 51-9-409 is amended to read:
51-9-409. Guardian Ad Litem Services Account established -- Funding -- Uses.

(1) There is created in the General Fund a restricted account known as the Guardian Ad
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Litem Services Account, for the purpose of funding the Office of [the] Guardian Ad Litem
[Ptrector], in accordance with the provisions of Sections 78A-6-901 and 78 A-6-902. [The]

(2) Except as provided in Subsection (3), the Division of Finance shall allocate 1.75%

of the collected surcharge established in Section 51-9-401 to the Guardian Ad Litem Services

Account. [Thatamountmaynot;however;]

(3) The amount allocated under Subsection (2) may not exceed the amount

appropriated to the Guardian Ad Litem Services Account by the Legislature.

Section 2. Section 62A-4a-202.4 is amended to read:

62A-4a-202.4. Access to criminal background information.

(1) For purposes of background screening and investigation of abuse or neglect under
this chapter and Title 78 A, Chapter 6, Part 3, Abuse, Neglect, and Dependency Proceedings,
the division shall have direct access to criminal background information maintained pursuant to
Title 53, Chapter 10, Part 2, Bureau of Criminal Identification.

(2) The division and the Office of [the] Guardian Ad Litem [Pirector] are [also]
authorized to request the Department of Public Safety to conduct a complete Federal Bureau of
Investigation criminal background check through the national criminal history system (NCIC).

Section 3. Section 62A-4a-207 is amended to read:

62A-4a-207. Legislative Oversight Panel -- Responsibilities.

(1) (a) There is created the Child Welfare Legislative Oversight Panel composed of the
following members:

(i) two members of the Senate, one from the majority party and one from the minority
party, appointed by the president of the Senate; and

(i) three members of the House of Representatives, two from the majority party and
one from the minority party, appointed by the speaker of the House of Representatives.

(b) Members of the panel shall serve for two-year terms, or until their successors are
appointed.

(c) A vacancy exists whenever a member ceases to be a member of the Legislature, or
when a member resigns from the panel. Vacancies shall be filled by the appointing authority,
and the replacement shall fill the unexpired term.

(2) The president of the Senate shall designate one of the senators appointed to the

panel under Subsection (1) as the Senate chair of the panel. The speaker of the House of
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Representatives shall designate one of the representatives appointed to the panel under
Subsection (1) as the House chair of the panel.

(3) The panel shall follow the interim committee rules established by the Legislature.

(4) The panel shall:

(a) examine and observe the process and execution of laws governing the child welfare
system by the executive branch and the judicial branch;

(b) upon request, receive testimony from the public, the juvenile court, and from all
state agencies involved with the child welfare system, including[;butmottmitedto;] the
division, other offices and agencies within the department, the attorney general's office, the
Office of [the] Guardian Ad Litem [Pirector], and school districts;

(c) before [October1;2002,andbefore] October 1 of each year [thereafter], receive
reports from the division, the attorney general, and the judicial branch identifying the cases not
in compliance with the time limits established in Section 78 A-6-309, regarding pretrial and
adjudication hearings, Section 78A-6-312, regarding dispositional hearings and reunification
services, and Section 78A-6-314, regarding permanency hearings and petitions for termination,
and the reasons for the noncompliance;

(d) receive recommendations from, and make recommendations to the governor, the
Legislature, the attorney general, the division, the Office of [the] Guardian Ad Litem
[Pirector], the juvenile court, and the public;

(e) (1) receive reports from the executive branch and the judicial branch on budgetary
issues impacting the child welfare system; and

(i) recommend, as [tt] the panel considers advisable, budgetary proposals to the Health
and Human Services Appropriations Subcommittee, the Executive Offices and Criminal Justice
Appropriations Subcommittee, and the Executive Appropriations Committee, which
recommendation should be made before December 1 of each year;

(f) study and recommend proposed changes to laws governing the child welfare
system,;

(g) study actions the state can take to preserve, unify, and strengthen the child's family
ties whenever possible in the child's best interest, including recognizing the constitutional
rights and claims of parents whenever those family ties are severed or infringed;

(h) perform such other duties related to the oversight of the child welfare system as the
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panel considers appropriate; and

(i) annually report [tts] the panel's findings and recommendations to the president of
the Senate, the speaker of the House of Representatives, the Health and Human Services
Interim Committee, and the Judiciary Interim Committee.

(5) (a) The panel has authority to review and discuss individual cases.

(b) When an individual case is discussed, the panel's meeting may be closed pursuant
to Title 52, Chapter 4, Open and Public Meetings Act.

(¢) When discussing an individual case, the panel shall make reasonable efforts to
identify and consider the concerns of all parties to the case.

(6) (a) The panel has authority to make recommendations to the Legislature, the
governor, the Board of Juvenile Court Judges, the division, and any other statutorily created
entity related to the policies and procedures of the child welfare system. The panel does not
have authority to make recommendations to the court, the division, or any other public or
private entity regarding the disposition of any individual case.

(b) The panel may hold public hearings, as it considers advisable, in various locations
within the state in order to afford all interested persons an opportunity to appear and present
their views regarding the child welfare system in this state.

(7) (a) All records of the panel regarding individual cases shall be classified private,
and may be disclosed only in accordance with federal law and the provisions of Title 63G,
Chapter 2, Government Records Access and Management Act.

(b) The panel shall have access to all of the division's records, including those
regarding individual cases. In accordance with Title 63G, Chapter 2, Government Records
Access and Management Act, all documents and information received by the panel shall
maintain the same classification that was designated by the division.

(8) In order to accomplish its oversight functions, the panel has:

(a) all powers granted to legislative interim committees in Section 36-12-11; and

(b) legislative subpoena powers under Title 36, Chapter 14, Legislative Subpoena
Powers.

(9) Members of the panel shall receive salary and expenses in accordance with Section
36-2-2.

(10) (a) The Office of Legislative Research and General Counsel shall provide staff
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support to the panel.

(b) The panel is authorized to employ additional professional assistance and other staff
members as it considers necessary and appropriate.

Section 4. Section 62A-4a-1003 is amended to read:

62A-4a-1003. Management Information System -- Requirements -- Contents --
Purpose -- Access.

(1) (a) The division shall develop and implement a Management Information System
that meets the requirements of this section and the requirements of federal law and regulation.

(b) The information and records contained in the Management Information System:

(i) are protected records under Title 63G, Chapter 2, Government Records Access and
Management Act; and

(i) except as provided in Subsections (1)(c) and (d), are available only to a person with
statutory authorization under Title 63G, Chapter 2, Government Records Access and
Management Act, to review the information and records described in this Subsection (1)(b).

(c) Notwithstanding Subsection (1)(b)(ii), the information and records described in
Subsection (1)(b) are available to a person:

(i) as provided under Subsection (6) or Section 62A-4a-1006; or

(i) who has specific statutory authorization to access the information or records for the
purpose of assisting the state with state and federal requirements to maintain information solely
for the purpose of protecting minors and providing services to families in need.

(d) Notwithstanding Subsection (1)(b)(ii), the information and records described in
Subsection (1)(b) may, to the extent required by Title IV-B or IV-E of the Social Security Act,
be provided by the division:

(i) to comply with abuse and neglect registry checks requested by other states; and

(i1) to the United States Department of Health and Human Services for purposes of
maintaining an electronic national registry of substantiated cases of abuse and neglect.

(2) With regard to all child welfare cases, the Management Information System shall
provide each caseworker and the department's office of licensing, exclusively for the purposes
of foster parent licensure and monitoring, with a complete history of each child in that worker's
caseload, including:

(a) arecord of all past action taken by the division with regard to that child and the
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child's siblings;

(b) the complete case history and all reports and information in the control or keeping

of the division regarding that child and the child's siblings;

(c) the number of times the child has been in the custody of the division;
(d) the cumulative period of time the child has been in the custody of the division;

(e) arecord of all reports of abuse or neglect received by the division with regard to

that child's parent, parents, or guardian including:

(i) for each report, documentation of the:

(A) latest status; or

(B) final outcome or determination; and

(i) information that indicates whether each report was found to be:
(A) supported;

(B) unsupported;

(C) substantiated by a juvenile court;

(D) unsubstantiated by a juvenile court; or

(E) without merit;

(f) the number of times the child's parent or parents failed any child and family plan;

and

(g) the number of different caseworkers who have been assigned to that child in the
past.

(3) The division's Management Information System shall:

(a) contain all key elements of each family's current child and family plan, including:

(1) the dates and number of times the plan has been administratively or judicially
reviewed;

(i1) the number of times the parent or parents have failed that child and family plan;
and

(ii1) the exact length of time the child and family plan has been in effect; and

(b) alert caseworkers regarding deadlines for completion of and compliance with

policy, including child and family plans.

(4) With regard to all child protective services cases, the Management Information

System shall:
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214 (a) monitor the compliance of each case with:

215 (i) division rule and policy;

216 (i1) state law; and

217 (iii) federal law and regulation; and

218 (b) include the age and date of birth of the alleged perpetrator at the time the abuse or

219  neglect is alleged to have occurred, in order to ensure accuracy regarding the identification of
220  the alleged perpetrator.

221 (5) Except as provided in Subsection (6) regarding contract providers and Section
222 62A-4a-1006 regarding limited access to the Licensing Information System, all information
223 contained in the division's Management Information System is available to the department,
224 upon the approval of the executive director, on a need-to-know basis.

225 (6) (a) Subject to this Subsection (6), the division may allow its contract providers,
226  court clerks designated by the Administrative Office of the Courts, and the Office of [the]
227  Guardian Ad Litem to have limited access to the Management Information System.

228 (b) A division contract provider has access only to information about a person who is

229  currently receiving services from that specific contract provider.

230 (c) (1) Designated court clerks may only have access to information necessary to
231  comply with Subsection 78B-7-202(2).

232 (i) The Office of [the] Guardian Ad Litem may access only the information that:
233 (A) relates to children and families where the Office of [the] Guardian Ad Litem is

234  appointed by a court to represent the interests of the children; and

235 (B) except as provided in Subsection (6)(d), is entered into the Management

236  Information System on or after July 1, 2004.

237 (d) Notwithstanding Subsection (6)(c)(ii)(B), the Office of [the] Guardian Ad Litem
238  shall have access to all abuse and neglect referrals about children and families where the office
239  has been appointed by a court to represent the interests of the children, regardless of the date
240  that the information is entered into the Management Information System.

241 (e) Each contract provider and designated representative of the Office of [the]

242 Guardian Ad Litem who requests access to information contained in the Management

243 Information System shall:

244 (1) take all necessary precautions to safeguard the security of the information contained
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in the Management Information System;

(i1) train its employees regarding:

(A) requirements for protecting the information contained in the Management
Information System as required by this chapter and under Title 63G, Chapter 2, Government
Records Access and Management Act; and

(B) the criminal penalties under Sections 62A-4a-412 and 63G-2-801 for improper
release of information; and

(iii)) monitor its employees to ensure that they protect the information contained in the
Management Information System as required by law.

(f) The division shall take reasonable precautions to ensure that its contract providers
comply with the requirements of this Subsection (6).

(7) The division shall take all necessary precautions, including password protection and
other appropriate and available technological techniques, to prevent unauthorized access to or
release of information contained in the Management Information System.

Section 5. Section 62A-4a-1006 is amended to read:

62A-4a-1006. Licensing Information System -- Contents -- Juvenile court finding
-- Protected record -- Access -- Criminal penalty.

(1) (a) The division shall maintain a sub-part of the Management Information System
established pursuant to Section 62A-4a-1003, to be known as the Licensing Information
System, to be used:

(i) for licensing purposes; or

(i1) as otherwise specifically provided for by law.

(b) The Licensing Information System shall include only the following information:

(i) the information described in Subsections 62A-4a-1005(1)(b) and (3)(b);

(i) consented-to supported findings by alleged perpetrators under Subsection
62A-4a-1005(3)(a)(iii); and

(iii) the information in the licensing part of the division's Management Information
System as of May 6, 2002.

(2) Notwithstanding Subsection (1), the department's access to information in the
Management Information System for the licensure and monitoring of foster parents is governed

by Sections 62A-4a-1003 and 62A-2-121.
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(3) Subject to Subsection 62A-4a-1005(3)(e), upon receipt of a finding from the
juvenile court under Section 78 A-6-323, the division shall:

(a) promptly amend the Licensing Information System; and

(b) enter the information in the Management Information System.

(4) (a) Information contained in the Licensing Information System is classified as a
protected record under Title 63G, Chapter 2, Government Records Access and Management
Act.

(b) Notwithstanding the disclosure provisions of Title 63G, Chapter 2, Government
Records Access and Management Act, the information contained in the Licensing Information
System may only be used or disclosed as specifically provided in this chapter and Section
62A-2-121.

(¢c) The information described in Subsection (4)(b) is accessible only to:

(1) the Office of Licensing within the department:

(A) for licensing purposes; or

(B) as otherwise specifically provided for by law;

(i1) the division to:

(A) screen a person at the request of the Office of [the] Guardian Ad Litem [Birector]:

(I) at the time that person seeks a paid or voluntary position with the Office of [the]
Guardian Ad Litem [Birector]; and

(I) on an annual basis, throughout the time that the person remains with the Office of
Guardian Ad Litem [Birector]; and

(B) respond to a request for information from a person whose name is listed in the
Licensing Information System;

(iii) persons designated by the Department of Health and approved by the Department
of Human Services, only for the following purposes:

(A) licensing a child care program or provider; or

(B) determining whether a person associated with a covered health care facility, as
defined by the Department of Health by rule, who provides direct care to a child, has a
supported finding of a severe type of child abuse or neglect;

(iv) persons designated by the Department of Workforce Services and approved by the

Department of Human Services for the purpose of qualifying child care providers under

- 10 -
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Section 35A-3-310.5; and

(v) the department, as specifically provided in this chapter.

(5) The persons designated by the Department of Health under Subsection (4)(c)(iii)
and the persons designated by the Department of Workforce Services under Subsection
(4)(c)(iv) shall adopt measures to:

(a) protect the security of the Licensing Information System; and

(b) strictly limit access to the Licensing Information System to those persons
designated by statute.

(6) All persons designated by statute as having access to information contained in the
Licensing Information System shall be approved by the Department of Human Services and
receive training from the department with respect to:

(a) accessing the Licensing Information System;

(b) maintaining strict security; and

(c) the criminal provisions of Sections 62A-4a-412 and 63G-2-801 pertaining to the
improper release of information.

(7) (a) A person, except those authorized by this chapter, may not request another
person to obtain or release any other information in the Licensing Information System to screen
for potential perpetrators of abuse or neglect.

(b) A person who requests information knowing that it is a violation of this Subsection
(7) to do so is subject to the criminal penalty described in Sections 62A-4a-412 and 63G-2-801.

Section 6. Section 63A-11-202 is amended to read:

63A-11-202. Contracted parental defense attorney.

(1) With respect to child welfare cases, a contracted parental defense attorney shall:

(a) adequately prepare for and attend all court hearings, including initial and continued
shelter hearings and mediations;

(b) fully advise the client of the nature of the proceedings and of the client's rights,
communicate to the client any offers of settlement or compromise, and advise the client
regarding the reasonably foreseeable consequences of any course of action in the proceedings;

(c) be reasonably available to consult with the client outside of court proceedings;

(d) where attendance of a parental defense attorney is reasonably needed, attend

meetings regarding the client's case with representatives of one or more of the Division of

-11 -
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Child and Family Services, the Office of the Attorney General, and the Office of [the] Guardian
Ad Litem;

(e) represent the interest of the client at all stages of the proceedings before the trial
court; and

(f) participate in the training courses and otherwise maintain the standards described in
Subsection (3).

(2) 1If the office enters into a contract with an attorney under Section 63A-11-105, the
contract shall require that each attorney in the firm who will provide representation of parents
in child welfare cases under the contract perform the duties described in Subsection (1).

(3) (a) Except as otherwise provided in Subsection (3)(b), a contracted parental defense
attorney shall meet the standards developed by the director which may include:

(i) completion of a basic training course provided by the office;

(i1) experience in child welfare cases; and

(iii) participation each calendar year in continuing legal education courses providing no
fewer than eight hours of instruction in child welfare law.

(b) In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, the
director may, by rule, exempt from the requirements of Subsection (3)(a) an attorney who has
equivalent training or adequate experience.

(4) Payment for the representation, costs, and expenses of the contracted parental
defense attorney shall be made from the Child Welfare Parental Defense Fund as provided in
Section 63A-11-203.

Section 7. Section 67-5b-105 is amended to read:

67-5b-105. Local advisory boards -- Membership.

(1) The cooperating public agencies and other persons shall make up each center's local
advisory board, which shall be composed of the following people from the county or area:

(a) the local center director or the director's designee;

(b) a district attorney or county attorney having criminal jurisdiction or any designee;

(c) a representative of the attorney general's office, designated by the attorney general;

(d) a county sheriff or a chief of police or their designee;

(e) the county executive or the county executive's designee;

(f) a physician licensed to practice medicine and surgery under Section 58-67-301,

-12 -
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Utah Medical Practice Act, or Section 58-68-301, Utah Osteopathic Medical Practice Act;

(g) alicensed mental health professional;

(h) acriminal defense attorney;

(i) at least four members of the community at large provided, however, that the state
advisory board may authorize fewer members, although not less than two, if the local advisory
board so requests;

(j) a guardian ad litem or representative of the Office of Guardian Ad Litem [Birector],
designated by the director; and

(k) arepresentative of the Division of Child and Family Services within the
Department of Human Services, designated by the employee of the division who has
supervisory responsibility for the county served by the center.

(2) The members on each local advisory board who serve due to public office as
provided in [Subsectron] Subsections (1)(b) through (e) shall select the remaining members.
The members [shattsetectitschair] on each local advisory board shall select a chair of the

local advisory board.

(3) The local advisory board shall not supersede the authority of the contracting public
agency as designated in Section 67-5b-104.

(4) Appointees and designees shall serve a term or terms as designated in the bylaws of
the local advisory board.

Section 8. Section 78A-2-104 (Superseded 01/01/12) is amended to read:

78A-2-104 (Superseded 01/01/12). Judicial Council -- Creation -- Members --
Terms and election -- Responsibilities -- Reports -- Guardian Ad Litem Oversight
Committee.

(1) The Judicial Council, established by Article VIII, Section 12, Utah Constitution,
shall be composed of:

(a) the chief justice of the Supreme Court;

(b) one member elected by the justices of the Supreme Court;

(c) one member elected by the judges of the Court of Appeals;

(d) five members elected by the judges of the district courts;

(e) two members elected by the judges of the juvenile courts;

(f) three members elected by the justice court judges; and

-13 -
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(g) a member or ex officio member of the Board of Commissioners of the Utah State
Bar who is an active member of the Bar in good standing at the time of election by the Board of
Commissioners.

(2) The Judicial Council shall have a seal.

(3) (a) The chief justice of the Supreme Court shall act as presiding officer of the
council and chief administrative officer for the courts. The chief justice shall vote only in the
case of a tie.

(b) All members of the council shall serve for three-year terms.

(i) If a council member should die, resign, retire, or otherwise fail to complete a term
of office, the appropriate constituent group shall elect a member to complete the term of office.

(i1) In courts having more than one member, the members shall be elected to staggered
terms.

(iii)) The person elected by the Board of Commissioners may complete a three-year
term of office on the Judicial Council even though the person ceases to be a member or ex
officio member of the Board of Commissioners. The person shall be an active member of the
Bar in good standing for the entire term of the Judicial Council.

(c) Elections shall be held under rules made by the Judicial Council.

(4) The council is responsible for the development of uniform administrative policy for
the courts throughout the state. The presiding officer of the Judicial Council is responsible for
the implementation of the policies developed by the council and for the general management of
the courts, with the aid of the administrator. The council has authority and responsibility to:

(a) establish and assure compliance with policies for the operation of the courts,
including uniform rules and forms; and

(b) publish and submit to the governor, the chief justice of the Supreme Court, and the
Legislature an annual report of the operations of the courts, which shall include financial and
statistical data and may include suggestions and recommendations for legislation.

(5) (a) The Judicial Council shall make rules establishing:

(i) standards for judicial competence; and

(i1) a formal program for the evaluation of judicial performance containing the
elements of and meeting the requirements of this Subsection (5).

(b) The Judicial Council shall ensure that the formal judicial performance evaluation

-14 -
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program has improvement in the performance of individual judges, court commissioners, and

the judiciary as [1ts] the Judicial Council's goal.

(c) The Judicial Council shall ensure that the formal judicial performance evaluation
program includes at least all of the following elements:

(1) arequirement that judges complete a certain number of hours of approved judicial
education each year;

(i) arequirement that each judge certify that he is:

(A) physically and mentally competent to serve; and

(B) in compliance with the Codes of Judicial Conduct and Judicial Administration; and

(iii) a requirement that the judge receive a satisfactory score on questions identified by
the Judicial Council as relating to judicial certification on a survey of members of the Bar
developed by the Judicial Council in conjunction with the American Bar Association.

(d) The Judicial Council shall ensure that the formal judicial performance evaluation
program considers at least the following criteria:

(1) integrity;

(i) knowledge;

(ii1) understanding of the law;

(iv) ability to communicate;

(v) punctuality;

(vi) preparation;

(vii) attentiveness;

(viii) dignity;

(ix) control over proceedings; and

(x) skills as a manager.

(e) 1) The Judicial Council shall provide the judicial performance evaluation
information and the disciplinary data required by Subsection 20A-7-702(2) to the Lieutenant
Governor for publication in the voter information pamphlet.

(i) Not later than August 1 of the year before the expiration of the term of office of a
justice court judge, the Judicial Council shall provide the judicial performance evaluation
information required by Subsection 20A-7-702(2) to the appointing authority of a justice court
judge.

- 15 -



H.B. 69 01-07-09 2:29 PM

462 (6) The council shall establish standards for the operation of the courts of the state
463  including, but not limited to, facilities, court security, support services, and staff levels for
464  judicial and support personnel.

465 (7) The council shall by rule establish the time and manner for destroying court

466  records, including computer records, and shall establish retention periods for these records.
467 (8) (a) Consistent with the requirements of judicial office and security policies, the
468  council shall establish procedures to govern the assignment of state vehicles to public officers
469  of the judicial branch.

470 (b) The vehicles shall be marked in a manner consistent with Section 41-1a-407 and
471  may be assigned for unlimited use, within the state only.

472 (9) (a) The council shall advise judicial officers and employees concerning ethical
473  issues and shall establish procedures for issuing informal and formal advisory opinions on

474  these issues.

475 (b) Compliance with an informal opinion is evidence of good faith compliance with the
476  Code of Judicial Conduct.

477 (c) A formal opinion constitutes a binding interpretation of the Code of Judicial

478  Conduct.

479 (10) (a) The council shall establish written procedures authorizing the presiding officer

480  of the council to appoint judges of courts of record by special or general assignment to serve
481  temporarily in another level of court in a specific court or generally within that level. The

482  appointment shall be for a specific period and shall be reported to the council.

483 (b) These procedures shall be developed in accordance with Subsection 78A-2-107(10)
484  regarding temporary appointment of judges.

485 (11) The Judicial Council may by rule designate municipalities in addition to those
486  designated by statute as a location of a trial court of record. There shall be at least one court
487  clerk's office open during regular court hours in each county. Any trial court of record may
488  hold court in any municipality designated as a location of a court of record. [Pestgnatronsby
489 .. L

490 (12) The Judicial Council shall by rule determine whether the administration of a court

a—saa-od o a aa 00 g ATAYO,
a W v, 75 a V A,

491  shall be the obligation of the administrative office of the courts or whether the administrative

492  office of the courts should contract with local government for court support services.
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(13) The Judicial Council may by rule direct that a district court location be
administered from another court location within the county.

(14) (a) The Judicial Council shall [establishand-supervise]:

(1) _establish the Office of Guardian Ad Litem [Pireetor], in accordance with Title 78A,
Chapter 6, Part 9, Guardian Ad Litem[;]; and [assurecomphanceof the guardranadtitem
program]

(i) establish and supervise a Guardian Ad Litem Oversight Committee.

(b) The Guardian Ad Litem Oversight Committee described in Subsection (14)(a)(ii)
shall oversee the Office of Guardian Ad Litem, established under Subsection (14)(a)(i), and

assure that the Office of Guardian Ad Litem complies with state and federal law, regulation,

policy, and court rules.

(15) The Judicial Council shall establish and maintain, in cooperation with the Office
of Recovery Services within the Department of Human Services, the part of the state case
registry that contains records of each support order established or modified in the state on or
after October 1, 1998, as is necessary to comply with the Social Security Act, 42 U.S.C. Sec.
654a.

Section 9. Section 78A-2-104 (Effective 01/01/12) is amended to read:

78A-2-104 (Effective 01/01/12). Judicial Council -- Creation -- Members -- Terms
and election -- Responsibilities -- Reports -- Guardian Ad Litem Oversight Committee.

(1) The Judicial Council, established by Article VIII, Section 12, Utah Constitution,
shall be composed of:

(a) the chief justice of the Supreme Court;

(b) one member elected by the justices of the Supreme Court;

(c) one member elected by the judges of the Court of Appeals;

(d) five members elected by the judges of the district courts;

(e) two members elected by the judges of the juvenile courts;

(f) three members elected by the justice court judges; and

(g) a member or ex officio member of the Board of Commissioners of the Utah State
Bar who is an active member of the Bar in good standing at the time of election by the Board of
Commissioners.

(2) The Judicial Council shall have a seal.
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524 (3) (a) The chief justice of the Supreme Court shall act as presiding officer of the
525  council and chief administrative officer for the courts. The chief justice shall vote only in the
526  case of a tie.

527 (b) All members of the council shall serve for three-year terms.

528 (1) If a council member should die, resign, retire, or otherwise fail to complete a term

529  of office, the appropriate constituent group shall elect a member to complete the term of office.

530 (i1) In courts having more than one member, the members shall be elected to staggered
531 terms.
532 (ii1)) The person elected by the Board of Commissioners may complete a three-year

533  term of office on the Judicial Council even though the person ceases to be a member or ex

534  officio member of the Board of Commissioners. The person shall be an active member of the
535  Barin good standing for the entire term of the Judicial Council.

536 (c) Elections shall be held under rules made by the Judicial Council.

537 (4) The council is responsible for the development of uniform administrative policy for
538 the courts throughout the state. The presiding officer of the Judicial Council is responsible for
539  the implementation of the policies developed by the council and for the general management of
540  the courts, with the aid of the administrator. The council has authority and responsibility to:
541 (a) establish and assure compliance with policies for the operation of the courts,

542 including uniform rules and forms; and

543 (b) publish and submit to the governor, the chief justice of the Supreme Court, and the
544  Legislature an annual report of the operations of the courts, which shall include financial and
545  statistical data and may include suggestions and recommendations for legislation.

546 (5) The council shall establish standards for the operation of the courts of the state
547  including, but not limited to, facilities, court security, support services, and staff levels for

548  judicial and support personnel.

549 (6) The council shall by rule establish the time and manner for destroying court

550  records, including computer records, and shall establish retention periods for these records.
551 (7) (a) Consistent with the requirements of judicial office and security policies, the
552 council shall establish procedures to govern the assignment of state vehicles to public officers
553  of the judicial branch.

554 (b) The vehicles shall be marked in a manner consistent with Section 41-1a-407 and
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may be assigned for unlimited use, within the state only.

(8) (a) The council shall advise judicial officers and employees concerning ethical
issues and shall establish procedures for issuing informal and formal advisory opinions on
these issues.

(b) Compliance with an informal opinion is evidence of good faith compliance with the
Code of Judicial Conduct.

(c) A formal opinion constitutes a binding interpretation of the Code of Judicial
Conduct.

(9) (a) The council shall establish written procedures authorizing the presiding officer
of the council to appoint judges of courts of record by special or general assignment to serve
temporarily in another level of court in a specific court or generally within that level. The
appointment shall be for a specific period and shall be reported to the council.

(b) These procedures shall be developed in accordance with Subsection 78A-2-107(10)
regarding temporary appointment of judges.

(10) The Judicial Council may by rule designate municipalities in addition to those
designated by statute as a location of a trial court of record. There shall be at least one court
clerk's office open during regular court hours in each county. Any trial court of record may

hold court in any municipality designated as a location of a court of record. [DPestgnatronsby

,,,,,,,,, aaa Q0 a1 ll.
W V 79 V v,

(11) The Judicial Council shall by rule determine whether the administration of a court
shall be the obligation of the administrative office of the courts or whether the administrative
office of the courts should contract with local government for court support services.

(12) The Judicial Council may by rule direct that a district court location be
administered from another court location within the county.

(13) (a) The Judicial Council shall [establishand-supervise]:

(1) _establish the Office of Guardian Ad Litem [Pireetor], in accordance with Title 78A,
Chapter 6, Part 9, Guardian Ad Litem[;]; and [assurecomphanceof the guardranad-iitem
program]

(i1) establish and supervise a Guardian Ad Litem Oversight Committee.

(b) The Guardian Ad Litem Oversight Committee described in Subsection (13)(a)(ii)
shall oversee the Office of Guardian Ad Litem, established under Subsection (13)(a)(i), and
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assure that it complies with state and federal law, regulation, policy, and court rules.

(14) The Judicial Council shall establish and maintain, in cooperation with the Office
of Recovery Services within the Department of Human Services, the part of the state case
registry that contains records of each support order established or modified in the state on or
after October 1, 1998, as is necessary to comply with the Social Security Act, 42 U.S.C. Sec.
654a.

Section 10. Section 78A-2-227 is amended to read:

78A-2-227. Appointment of attorney guardian ad litem in child abuse and neglect
proceedings.

(1) [Am] Except as provided in Subsection (2), a court may appoint an attorney
guardian ad litem [may-be-appoimnted] in accordance with Title 78A, Chapter 6, Part 9,
Guardian Ad Litem, if:

(a) child abuse, child sexual abuse, or neglect is alleged in any proceeding; or

(b) the court considers it appropriate in any proceedings involving alleged abuse, child

sexual abuse, or neglect.

(2) (a) A court may not appoint an attorney guardian ad litem in a criminal case.

(b) Subsection (2)(a) does not prohibit the appointment of an attorney guardian ad

litem in a case where a court is determining whether to adjudicate a minor for committing an
act that would be a crime if committed by an adult.
S=» (c) Subsection (2)(a) does not prohibit an attorney guardian ad litem from entering an
appearance, filing motions, or taking other action in a criminal case on behalf of a minor, if:
(i) the attorney guardian ad litem is appointed to represent the minor in a case that is
not a criminal case; and
(ii) the interests of the minor may be impacted by:
(A) an order that has been, or may be, issued in the criminal case; or
(B) other proceedings that have occurred, or may occur, in the criminal case. =S

(3) If a court appoints an attorney guardian ad litem in a divorce or child custody case,

the court shall:

(a) specify in the order appointing the attorney guardian ad litem the specific issues in

the proceeding that the attorney guardian ad litem is required to be involved in resolving, which

may include issues relating to the custody of children and parent-time schedules:

-20 - Senate Committee Amendments 2-23-2009 ranuev



613
614
615
616

01-07-09 2:29 PM

H.B. 69

(b) to the extent possible, bifurcate the issues specified in the order described in

Subsection (3)(a) from the other issues in the case, in order to minimize the time constraints

placed upon the attorney guardian ad litem in the case; and

(c)_except as provided in Subsection (5), within one vear after the day on which the
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617  attorney guardian ad litem is appointed in the case, issue a final order:

618 (i) resolving the issues described in the order described in Subsection (3)(a); and

619 (ii) terminating the appointment of the attorney guardian ad litem in the case.

620 (4) The court shall issue an order terminating the appointment of an attorney guardian
621  ad litem made under this section, if:

622 (a) the court determines that the allegations of abuse or neglect are unfounded;

623 (b) after receiving input from the attorney guardian ad litem, the court determines that

624  the children are no longer at risk of abuse or neglect; or

625 (c) there has been no activity in the case for which the attorney guardian ad litem is

626  appointed for a period of six consecutive months.

627 (5) A court may issue a written order extending the one-year period described in

628  Subsection (3)(c) for a time-certain, if the court makes a written finding that there is a

629  compelling reason that the court cannot comply with the requirements described in Subsection
630  (3)(c) within the one-year period.

631 (6) When appointing an attorney guardian ad litem for a minor under this section, a
632  court may appoint the same attorney guardian ad litem who represents the minor in another

633  proceeding, or who has represented the minor in a previous proceeding, if that attorney
634  guardian ad litem is available.

635 [€3)] (7) The court is responsible for all costs resulting from the appointment of an
636  attorney guardian ad litem and shall use funds appropriated by the Legislature for the guardian
637  ad litem program to cover those costs.

638 [tH] (8) (a) If the court appoints the Office of the Guardian Ad Litem in a civil case
639  pursuant to this section, the court may assess all or part of those attorney fees, court costs,

640  paralegal, staff, and volunteer expenses against the minor's parent, parents, or legal guardian in
641  an amount that the court determines to be just and appropriate.

642 (b) The court may not assess those fees or costs against a legal guardian, when that
643  guardian is the state, or against a parent, parents, or legal guardian who is found to be

644  impecunious. If a person claims to be impecunious, the court shall require of that person an
645  affidavit of impecuniosity as provided in Section 78 A-2-302 and the court shall follow the

646  procedures and make the determinations as provided in Section 78 A-2-302.

647
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[5] (9) An attorney guardian ad litem appointed in accordance with the requirements

of this section and Title 78 A, Chapter 6, Part 9, Guardian Ad Litem is, when serving in the
scope of duties of an attorney guardian ad litem, considered an employee of this state for
purposes of indemnification under the Governmental Immunity Act.

Section 11. Section 78A-2-228 is amended to read:

78A-2-228. Private attorney guardian ad litem -- Appointment -- Costs and fees --
Duties -- Conflicts of interest -- Pro bono obligation -- Indemnification -- Minimum
qualifications.

(1) (a) The court may appoint a private attorney as guardian ad litem to represent the
best interests of the minor in any district court action in which the custody of or visitation with
a minor is at issue. The attorney guardian ad litem shall be certified by the Director of the

Office of [the] Guardian Ad Litem as having met the minimum qualifications for appointment,

but may not be employed by or under contract with the Office of [the] Guardian Ad Litem.

(b) When appointing an attorney guardian ad litem for a minor under this section, a
court may appoint the same attorney guardian ad litem who represents the minor in another

proceeding, or who has represented the minor in a previous proceeding, if that attorney
ouardian ad litem is available.

(c) If, after appointment of the attorney guardian ad litem, an allegation of abuse,
neglect, or dependency of the minor is made the court shall:

(1) determine whether it is in the best interests of the minor to continue the
appointment; or

(i1) order the withdrawal of the private attorney guardian ad litem and appoint the
Office of [the] Guardian Ad Litem.
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679 (2) (a) The court shall assess all or part of the attorney guardian ad litem fees, courts
680  costs, and paralegal, staff, and volunteer expenses against the parties in a proportion the court
681  determines to be just.

682 (b) If the court finds a party to be impecunious, under the provisions of Section

683  78A-2-302, the court may direct the impecunious party's share of the assessment to be covered
684 by the attorney guardian ad litem pro bono obligation established in Subsection (6)(b).

685 (3) The attorney guardian ad litem appointed under the provisions of this section shall:
686 (a) represent the best interests of the minor from the date of the appointment until

687  released by the court;

688 (b) conduct or supervise an ongoing, independent investigation in order to obtain,

689  first-hand, a clear understanding of the situation and needs of the minor;

690 (c) interview witnesses and review relevant records pertaining to the minor and the

691  minor's family, including medical, psychological, and school records;

692

693

694 G s +ew-the-mimor]

695 (d) (1) personally meet with the minor, unless:

696 (A) the minor is outside of the state; or

697 (B) meeting with the minor would be detrimental to the minor:

698 (ii) personally interview the minor, unless:

699 (A) the minor is not old enough to communicate;

700 (B) the minor lacks the capacity to participate in a meaningful interview; or
701 (C) the interview would be detrimental to the minor;

702 [tm)] (ii1) to the extent possible, determine the minor's goals and concerns regarding

703  custody or visitation; and

704

705

706

707

708  mterestoftheminor;]

709 (iv) to the extent possible, and unless it would be detrimental to the minor, keep the
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minor advised of:
(A) the status of the minor's case;
(B) all court and administrative proceedings:

(C) discussions with, and proposals made by, other parties;

(D) court action: and

(E) the psychiatric, medical, or other treatment or diagnostic services that are to be

provided to the minor;
[t5)] (e) unless excused by the court, prepare for and attend all mediation hearings and

all court conferences and hearings, and present witnesses and exhibits as necessary to protect
the best interests of the minor;

[t2)] () identify community resources to protect the best interests of the minor and
advocate for those resources; and

[th)] (g) participate in all appeals unless excused by the court.

(4) (a) The attorney guardian ad litem shall represent the best interests of a minor. If
the minor's wishes differ from the attorney's determination of the minor's best interests, the
attorney guardian ad litem shall communicate to the court the minor's wishes and the attorney's
determination of the minor's best interests. A difference between the minor's wishes and the
attorney's determination of best interests is not sufficient to create a conflict of interest.

(b) The court may appoint one attorney guardian ad litem to represent the best interests
of more than one minor child of a marriage.

(5) An attorney guardian ad litem appointed under this section is immune from any
civil liability that might result by reason of acts performed within the scope of duties of the
attorney guardian ad litem.

(6) (a) Upon the advice of the Director of the Office of [the] Guardian Ad Litem and
the Guardian Ad Litem Oversight Committee, the Judicial Council shall by rule establish the
minimum qualifications and requirements for appointment by the court as an attorney guardian
ad litem.

(b) An attorney guardian ad litem may be required to appear pro bono in one case for
every five cases in which the attorney is appointed with compensation.

Section 12. Section 78A-6-308 is amended to read:

78A-6-308. Criminal background checks necessary prior to out-of-home
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placement.

(1) Subject to Subsection (3), upon ordering removal of a child from the custody of the
child's parent and placing that child in the custody of the Division of Child and Family
Services, prior to the division's placement of that child in out-of-home care, the court shall
require the completion of a nonfingerprint-based background check by the Utah Bureau of
Criminal Identification regarding the proposed placement.

(2) (a) Except as provided in Subsection (4), the division and the Office of [the]
Guardian ad Litem [Birector] may request, or the court upon [its] the court's own motion may
order, the Department of Public Safety to conduct a complete Federal Bureau of Investigation
criminal background check through the national criminal history system (NCIC).

(b) Except as provided in Subsection (4), upon request by the division or the Office of
[the] Guardian ad Litem [Pireetor], or upon the court's order, persons subject to the
requirements of Subsection (1) shall submit fingerprints and shall be subject to an FBI
fingerprint background check. The child may be temporarily placed, pending the outcome of
that background check.

(c) The cost of those investigations shall be borne by whoever is to receive placement
of the child, except that the Division of Child and Family Services may pay all or part of the
cost of those investigations.

(3) Except as provided in Subsection (5), a child who is in the legal custody of the state
may not be placed with a prospective foster parent or a prospective adoptive parent, unless,
before the child is placed with the prospective foster parent or the prospective adoptive parent:

(a) a fingerprint based FBI national criminal history records check is conducted on the
prospective foster parent or prospective adoptive parent;

(b) the Department of Human Services conducts a check of the abuse and neglect
registry in each state where the prospective foster parent or prospective adoptive parent resided
in the five years immediately preceding the day on which the prospective foster parent or
prospective adoptive parent applied to be a foster parent or adoptive parent, to determine
whether the prospective foster parent or prospective adoptive parent is listed in the registry as
having a substantiated or supported finding of a severe type of abuse or neglect as defined in
Section 62A-4a-1002;

(c) the Department of Human Services conducts a check of the abuse and neglect
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registry of each state where each adult living in the home of the prospective foster parent or
prospective adoptive parent described in Subsection (3)(b) resided in the five years
immediately preceding the day on which the prospective foster parent or prospective adoptive
parent applied to be a foster parent or adoptive parent, to determine whether the adult is listed
in the registry as having a substantiated or supported finding of a severe type of abuse or
neglect as defined in Section 62A-4a-1002; and

(d) each person required to undergo a background check described in this Subsection
(3) passes the background check, pursuant to the provisions of Section 62A-2-120.

(4) Subsections (2)(a) and (b) do not apply to a child who is placed with a noncustodial
parent or relative under Section 62A-4a-209, 78 A-6-307, or 78 A-6-307.5, unless the court
finds that compliance with Subsection (2)(a) or (b) is necessary to ensure the safety of the
child.

(5) The requirements under Subsection (3) do not apply to the extent that:

(a) federal law or rule permits otherwise; or

(b) the requirements would prohibit the division or a court from placing a child with:

(i) anoncustodial parent, under Section 62A-4a-209, 78 A-6-307, or 78A-6-307.5; or

(i1) arelative, under Section 62A-4a-209, 78 A-6-307, or 78 A-6-307.5, pending
completion of the background check described in Subsection (3).

Section 13. Section 78A-6-512 is amended to read:

78A-6-512. Review following termination.

(1) At the conclusion of the hearing in which the court orders termination of the
parent-child relationship, the court shall order that a review hearing be held within 90 days

[foHowing-the-date-of termmatron]| after the day on which the parent-child relationship is

terminated, if the child has not been permanently placed.

(2) At that review hearing, the agency or individual vested with custody of the child
shall report to the court regarding the plan for permanent placement of the child. The guardian
ad litem shall [saubmtt] make recommendations to the court [awrittenreport-with
recommendations], based on an independent investigation, for disposition meeting the best
interests of the child.

(3) The court may order the agency or individual vested with custody of the child to

report, at appropriate intervals, on the status of the child until the plan for permanent placement
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803  of the child has been accomplished.

804 Section 14. Section 78A-6-901 is amended to read:

805 78A-6-901. Office of Guardian Ad Litem -- Appointment of director -- Duties of
806  director -- Contracts in second, third, and fourth districts.

807 (1) As used in this part:

808 (a) "Director" means the director of the office.

809 (b) "Office" means the Office of Guardian Ad Litem, created in this section.

810 [(D] (2) There is [kereby] created the Office of Guardian Ad Litem [Btrector] under

811  the direct supervision of the [Fudicral-Councttinaccordance-with-Subsection 78A=2=104(14) |

812  Guardian Ad Litem Oversight Committee.
813 [t2)] 3) (a) The [Fudtetal-Councit] Guardian Ad Litem Oversight Committee shall

814  appoint one person to serve full time as the guardian ad litem director for the state. The

815  guardian ad litem director shall serve at the pleasure of the [Judietal-Counett] Guardian Ad
816  Litem Oversight Committee H=» , in consultation with the state court administrator ¢H .
817 (b) The director shall be an attorney licensed to practice law in this state and selected
818  on the basis of:

819 (i) professional ability;
820 (i) experience in abuse, neglect, and dependency proceedings;
821 (111) familiarity with the role, purpose, and function of guardians ad litem in both

822  juvenile and district courts; and
823 (iv) ability to develop training curricula and reliable methods for data collection and
824  evaluation.

825 (c) The director shall [be

826  CourtAppomted-Spectal-Advocateprogram|, prior to or immediately after the director's

827  appointment, be trained in nationally recognized standards for an attorney guardian ad litem.
828 [3)] (4) The guardian ad litem director shall:

829 (a) establish policy and procedure for the management of a statewide guardian ad litem

830  program;
831 (b) manage the guardian ad litem program to assure that minors receive qualified
832  guardian ad litem services in abuse, neglect, and dependency proceedings in accordance with

833  state and federal law and policy;
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(c) develop standards for contracts of employment and contracts with independent
contractors, and employ or contract with attorneys licensed to practice law in this state, to act
as attorney guardians ad litem in accordance with Section 78 A-6-902;

(d) develop and provide training programs for [attorney guardrans-ad-titemand]
volunteers in accordance with the United States Department of Justice National Court

Appointed Special Advocates Association standards;

(e) develop and update a guardian ad litem manual that includes:

(1) best practices for an attorney guardian ad litem; and

(i1) statutory and case law relating to an attorney guardian ad litem;

(f) develop and provide a library of materials for the continuing education of attorney
guardians ad litem and volunteers;

(g) educate court personnel regarding the role and function of guardians ad litem;

(h) develop needs assessment strategies, perform needs assessment surveys, and ensure
that guardian ad litem training programs correspond with actual and perceived needs for
training;

(i) design and implement evaluation tools based on specific objectives targeted in the
needs assessments described in Subsection [33] (4)(h);

(j) prepare and submit an annual report to the [Judieral-Councl] Guardian Ad Litem

Oversight Committee and the Child Welfare Legislative Oversight Panel regarding;

(1) the development, policy, and management of the statewide guardian ad litem
program([;-and|;

(i1) the training and evaluation of attorney guardians ad litem and volunteers; and

(iii) the number of minors served by the Office of Guardian Ad Litem;

(k) hire, train, and supervise investigators; and

(I) administer the program of private guardians ad litem established by Section
78A-2-228.

[t45] (5) A contract of employment or independent contract described under Subsection

[3] (4)(c) shall provide that attorney guardians ad litem in the second, third, and fourth
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judicial districts devote their full time and attention to the role of attorney guardian ad litem,
having no clients other than the minors whose interest they represent within the guardian ad
litem program.

Section 15. Section 78A-6-902 is amended to read:

78A-6-902. Appointment of attorney guardian ad litem -- Duties and
responsibilities -- Training -- Trained staff and court-appointed special advocate
volunteers -- Costs -- Immunity -- Annual report.

(1) (a) The court:

(1) may appoint an attorney guardian ad litem to represent the best interest of a minor
involved in any case before the court; and

(i1) shall consider the best interest of a minor, consistent with the provisions of Section
62A-4a-201, in determining whether to appoint a guardian ad litem.

(b) In all cases where an attorney guardian ad litem is appointed, the court shall make a
finding that establishes the necessity of the appointment.

(2) An attorney guardian ad litem shall represent the best interest of each child who
may become the subject of a petition alleging abuse, neglect, or dependency, from the earlier of
the day that:

(a) the child is removed from the child's home by the division; or

(b) the petition is filed.

[ ~Officeo
htem;shatt:]

(3) The director shall ensure that each attorney guardian ad litem employed by the

office:

(a) [represent] represents the best interest of [the-mimor] each client of the office in all

proceedings, including court proceedings;
(b) prior to representing any minor before the court, be trained in:

(i) applicable statutory, regulatory, and case law; and

(i1) nationally recognized standards for an attorney guardian ad litem:
(c) [conductorsupervisean]| conducts or supervises an ongoing, independent
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investigation in order to obtain, first-hand, a clear understanding of the situation and needs of
the minor;

(d) (i) personally [meet] meets with the minor[;], unless:

(A) the minor is outside of the state; or

(B) meeting with the minor would be detrimental to the minor;

(i1) personally [mtervtew-] interviews the minor [tf], unless:

(A) the minor is not old enough to communicate;

(B) the minor lacks the capacity to participate in a meaningful interview; or

(C) the interview would be detrimental to the minor; and

(iii) if the minor is placed in an out-of-home placement, or is being considered for
placement in an out-of-home placement, unless it would be detrimental to the minor:

[tr—determine] (A) to the extent possible, determines the minor's goals and concerns

regarding placement; and

[trv)] (B) personally [assess-or-supervise| assesses or supervises an assessment of the

appropriateness and safety of the minor's environment in each placement;

attend-att-admimntstrattve-and-fostercarecitizen] attends all review [board] hearings pertaining
to the minor's case;

[tgyparticipate] (f) participates in all appeals, unless excused by order of the court;

[thy—be] (g) is familiar with local experts who can provide consultation and testimony
regarding the reasonableness and appropriateness of efforts made by the Division of Child and
Family Services to:

(1) maintain a minor in the minor's home; or

(i1) reunify a child with the child's parent;

[t9] (h) to the extent possible, and unless it would be detrimental to the minor,
personally or through a trained volunteer, paralegal, or other trained staff, [keep] keeps the
minor advised of:

(1) the status of the minor's case;

(i1) all court and administrative proceedings;
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(ii1) discussions with, and proposals made by, other parties;
(iv) court action; and
(v) the psychiatric, medical, or other treatment or diagnostic services that are to be

provided to the minor; and

[H] (1) in cases where a child and family plan is required, personally or through a

trained volunteer, paralegal, or other trained staff, [monttor] monitors implementation of a
minor's child and family plan and any dispositional orders to:

(i) determine whether services ordered by the court:

(A) are actually provided; and

(B) are provided in a timely manner; and

(i1) attempt to assess whether services ordered by the court are accomplishing the
intended goal of the services.

(4) (a) Consistent with this Subsection (4), an attorney guardian ad litem may use
trained volunteers, in accordance with Title 67, Chapter 20, Volunteer Government Workers
Act, trained paralegals, and other trained staff to assist in investigation and preparation of

information regarding the cases of individual minors before the court.

[tb c-attorney guardianad-itemdescribed

, bihtesdeseribedmSl o 3y]
[te)] (b) All volunteers, paralegals, and staff utilized pursuant to this section shall be

trained in and follow, at a minimum, the guidelines established by the United States

Department of Justice Court Appointed Special Advocate Association.
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(5) The attorney guardian ad litem shall continue to represent the best interest of the
minor until released from that duty by the court.

(6) (a) Consistent with Subsection (6)(b), the juvenile court is responsible for:

(i) all costs resulting from the appointment of an attorney guardian ad litem; and

(i1) the costs of volunteer, paralegal, and other staff appointment and training.

(b) The court shall use funds appropriated by the Legislature for the guardian ad litem
program to cover the costs described in Subsection (6)(a).

(c) i) When the court appoints an attorney guardian ad litem under this section, the
court may assess all or part of the attorney fees, court costs, and paralegal, staff, and volunteer
expenses against the child's parents, parent, or legal guardian in a proportion that the court
determines to be just and appropriate.

(i) The court may not assess those fees or costs against:

(A) alegal guardian, when that guardian is the state; or

(B) consistent with Subsection (6)(d), a parent who is found to be impecunious.

(d) For purposes of Subsection (6)(c)(i1)(B), if a person claims to be impecunious, the
court shall:

(i) require that person to submit an affidavit of impecuniosity as provided in Section
78A-2-302; and

(i1) follow the procedures and make the determinations as provided in Section
78A-2-304.

(7) An attorney guardian ad litem appointed under this section, when serving in the
scope of the attorney guardian ad litem's duties as guardian ad litem is considered an employee
of the state for purposes of indemnification under Title 63G, Chapter 7, Governmental
Immunity Act of Utah.

(8) (a) An attorney guardian ad litem shall represent the best interest of a minor.

(b) If the minor's wishes differ from the attorney's determination of the minor's best
interest, the attorney guardian ad litem shall communicate the minor's wishes to the court in
addition to presenting the attorney's determination of the minor's best interest.

(c) A difference between the minor's wishes and the attorney's determination of best
interest may not be considered a conflict of interest for the attorney.

(d) The court may appoint one attorney guardian ad litem to represent the best interests
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of more than one child of a marriage.

(9) An attorney guardian ad litem shall be provided access to all Division of Child and
Family Services records regarding the minor at issue and the minor's family.

(10) An attorney guardian ad litem shall maintain current and accurate records
regarding:

(a) the number of times the attorney has had contact with each minor; and

(b) the actions the attorney has taken in representation of the minor's best interest.

(11) (a) Except as provided in Subsection (11)(b), all records of an attorney guardian
ad litem are confidential and may not be released or made public upon subpoena, search
warrant, discovery proceedings, or otherwise. This subsection supersedes Title 63G, Chapter
2, Government Records Access and Management Act.

(b) Consistent with Subsection (11)(d), all records of an attorney guardian ad litem:

(i) are subject to legislative subpoena, under Title 36, Chapter 14, Legislative
Subpoena Powers; and

(i1) shall be released to the Legislature.

(c) (1) Except as provided in Subsection (11)(c)(ii), records released in accordance with
Subsection (11)(b) shall be maintained as confidential by the Legislature.

(i) Notwithstanding Subsection (11)(c)(i), the Office of the Legislative Auditor
General may include summary data and nonidentifying information in its audits and reports to
the Legislature.

(d) (i) Subsection (11)(b) constitutes an exception to Rules of Professional Conduct,
Rule 1.6, as provided by Rule 1.6(b)(4), because of:

(A) the unique role of an attorney guardian ad litem described in Subsection (8); and

(B) the state's role and responsibility:

(I) to provide a guardian ad litem program; and

(II) as parens patriae, to protect minors.

(i1) A claim of attorney-client privilege does not bar access to the records of an attorney

guardian ad litem by the Legislature, through legislative subpoena.
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program;]

[

Section 16. Effective date.
This bill takes effect on May 12, 2009, except that the amendments to Section
78A-2-104 (Effective 01/01/12) take effect on January 1, 2012.

Legislative Review Note
as of 12-17-08 10:46 AM

Office of Legislative Research and General Counsel
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Enactment of this bill likely will not result in direct, measurable costs and/or benefits for individuals,
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