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LONG TITLE
General Description:
This bill amends the Penalties, Interest, and Confidentiality of Information part relating
to penalties imposed by the State Tax Commission.
Highlighted Provisions:
This bill:
» defines terms;
» addresses penalties relating to a tax, fee, or charge:
* before the activation of the State Tax Commission's GenTax system; and
e after the activation of the State Tax Commission's GenTax system,;
» addresses the due date for filing a return if the person filing the return is allowed an
extension of time for filing the return;
A= [ apens . : : :
hict romof-time-isafl Horfiti ] A

» addresses the taxes, fees, or charges to which certain penalties apply; and

» makes technical changes.
Monies Appropriated in this Bill:
None
Other Special Clauses:

This bill provides an immediate effective date.
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This bill has retrospective operation to January 1, 2009.
S=»  This bill coordinates with S.B. 108, Tax Commission Administration, Collection, and
Enforcement Amendments, by providing substantive and technical amendments. ¢=$
Utah Code Sections Affected:
AMENDS:
59-1-401, as last amended by Laws of Utah 2008, Chapter 382
76-8-1101, as last amended by Laws of Utah 2008, Chapter 382

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 59-1-401 is amended to read:

59-1-401. Definitions -- Offenses and penalties -- Rulemaking authority -- Statute
of limitations -- Commission authority to waive, reduce, or compromise penalty or

interest.

(1) Asused in this section:

-2- Senate 2nd Reading Amendments 3-2-2009 razir
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(a) "Activated tax, fee, or charge" means a tax, fee, or charge with respect to which the

commission:

(1) has implemented the commission's GenTax system: and

(i1) at least 30 days before implementing the commission's GenTax system as described
in Subsection (1)(a)(i), has provided notice in a conspicuous place on the commission's website
stating:

(A) the date the commission will implement the GenTax system with respect to the tax,

fee, or charge: and

(B) that, at the time the commission implements the GenTax system with respect to the

tax, fee, or charge:

(I) a person that files a return after the due date as described in Subsection (2)(b) is

subject to the penalty described in Subsection (2)(c)(i1); and

(I) a person that fails to pay the tax, fee. or charge as described in Subsection (3)(a) is

subject to the penalty described in Subsection (3)(b)(ii).

(b) "Activation date for a tax, fee, or charge" means with respect to a tax, fee. or

charge, the later of:

(i) the date on which the commission implements the commission's GenTax system

with respect to the tax, fee, or charge: or

(i) 30 days after the date the commission provides the notice described in Subsection

(1)(a)(i1) with respect to the tax, fee, or charge.

(c) "Tax, fee, or charge" means:

(i) atax, fee, or charge the commission administers under:
(A) this title;
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90 (B) Title 10, Chapter 1, Part 3. Municipal Energy Sales and Use Tax Act;
91 (C) Title 10, Chapter 1, Part 4, Municipal Telecommunications License Tax Act;
92 (D) Section 19-6-410.5;
92a  S=» (E) Section 19-6-714; ¢S
93 S=» [tE)] (F) S Section 19-6-805:
94 S=» [(F)] (G) €S Section 40-6-14;
95 S=» [¢63] (H) =S Section 69-2-5:
96 S=» [dBH] (1) €S Section 69-2-5.5: or
97 S=» [tB] (J) S Section 69-2-5.6; or
98 (i1) another amount that by statute is subject to a penalty imposed under this section.
99 (d) "Unactivated tax, fee, or charge" means a tax, fee, or charge except for an activated

100  tax, fee, or charge.

101 (2) (a) The due date for filing a return is:

102 (1) if the person filing the return is not allowed by law an extension of time for filing
103 the return, the day on which the return is due as provided by law; or

104 (1) if the person filing the return is allowed by law an extension of time for filing the

105  return, the earlier of:

106 (A) the date the person files the return; or

107 (B) the last day of that extension of time as allowed by law.

108 (b) [f9] A penalty in the amount described in Subsection (2)[tb)ti1}](c) is imposed if[+
109 apersontsrequired-to-files 5 i pect-to-anonquatifyimegobhreattonr—and+B e ]

110  a person [deseribedinm-Subsection(2)tb)tttA)] files [the] a return after the due date described
111  in Subsection (2)(a).

112 [t1D] (c) For purposes of Subsection (2)(b)[{1}], the penalty is an amount equal to the
113 greater of:

114 (1) if the return described in Subsection (2)(b) is filed with respect to an unactivated

115  tax, fee, or charge:

116 (A) $20; or

117 (B) 10% of the unpaid [nonqualifymgobhgation] unactivated tax, fee, or charge due on
118  the return[:]; or

119 [te

120  persom:]
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of:]

(i1) if the return described in Subsection (2)(b) is filed with respect to an activated tax,
fee, or charge, beginning on the activation date for the tax, fee, or charge:

(A) $20; or

(B) (I) 2% of the unpaid [phasetobligationrorphase Hobligation] activated tax, fee, or

charge due on the return if the return is filed no later than five days after the due date described

in Subsection (2)(a);

(II) 5% of the unpaid [phasetobligationrorphase Hobligation] activated tax, fee, or

charge due on the return if the return is filed more than five days after the due date but no later

than 15 days after the due date described in Subsection (2)(a); or

(IIT) 10% of the unpaid [phasetobligationrorphase Hobligation] activated tax, fee, or

charge due on the return if the return is filed more than 15 days after the due date described in
Subsection (2)(a).
(d) This Subsection (2) does not apply to:

(1) an amended return; or

(i1) areturn with no tax due.

(3) (a) [H=a] A person [fatlstopayatax;fee;orchargedue,theperson] is subject to a
penalty [asprovidedinthis-Subsectton<3):] for failure to pay a tax, fee, or charge if:

it the o 2]
[tA)—=a] (1) the person files a return [with-respectto-anonqualifymgobligation] on or
before the due date for filing a return described in Subsection (2)(a), but fails to pay the
[ronquatifymgobhigation] tax, fee, or charge due on the return on or before that due date;
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[(B)—a] (i1) the person:
[(B] (A) is subject to a penalty under Subsection (2)(b); and

(D] (B) fails to pay [anonqualifymgobligation] the tax, fee, or charge due on a return

within a 90-day period after the due date for filing a return described in Subsection (2)(a);

[t€)—=] (ii1) the person:
[(B] (A) is mailed a notice of deficiency; and

[dH] (B) within a 30-day period after the day on which the notice of deficiency
described in Subsection [ DH] (3)(a)(iii)(A) is mailed:

[tAa)] (1) does not file a petition for redetermination or a request for agency action; and

[(Bby] (D) fails to pay [anonquatifymgobtigation] the tax, fee, or charge due on a

return;

[BrDBH] (iv) (A) the commission:

[tAa)] (1) issues an order constituting final agency action resulting from a timely filed

petition for redetermination or a timely filed request for agency action; or

[(Bby] (D) is considered to have denied a request for reconsideration under Subsection
63G-4-302(3)(b) resulting from a timely filed petition for redetermination or a timely filed
request for agency action; and

[(H—a] (B) the person fails to pay [anonqualifymgobligation] the tax, fee, or charge

due on a return within a 30-day period after the date the commission:

[tA=a)] () issues the order constituting final agency action described in Subsection

[StoxDtBtbtA2] 3)(@)GvI(A)D); or

[(Bby] (D) is considered to have denied the request for reconsideration described in
Subsection [HthtHBHHBbY] (3)(a)(iv)(A)AD; or
[(E)—a] (v) the person fails to pay [anonqualifymgobligation]| the tax, fee, or charge

within a 30-day period after the date of a final judicial decision resulting from a timely filed

petition for judicial review.
[tD] (b) For purposes of Subsection [3)thb)t1)] (3)(a), the penalty is an amount equal to
the greater of:

(1) if the failure to pay a tax. fee, or charge as described in Subsection (3)(a) is with

respect to an unactivated tax, fee, or charge:
(A) $20; or
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(B) 10% of the unpaid [nonqualifymgobligation] unactivated tax, fee, or charge due on

the return[:]; or

greater of:]

(i1) if the failure to pay a tax, fee, or charge as described in Subsection (3)(a) is with
respect to an activated tax, fee, or charge, beginning on the activation date:

[(B] (A) $20; or

(A=) (B) (I) 2% of the unpaid [phasetobhigationrorphase Hobligation] activated
tax, fee, or charge due on the return if the [phasetobligattonrorphase Hobtligation] activated

tax, fee, or charge due on the return is paid no later than five days after the due date for filing a

return described in Subsection (2)(a);

[(Bby] () 5% of the unpaid [phasetobligatronorphase Hobligation] activated tax,
fee, or charge due on the return if the [phasetobligattonorphase Hobligation] activated tax,

fee, or charge due on the return is paid more than five days after the due date for filing a return
described in Subsection (2)(a) but no later than 15 days after that due date; or
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[t€ey] dID 10% of the unpaid [phasetobligationrorphase Hobligation] activated tax

fee, or charge due on the return if the [phasetobhgatronrorphase Hobligation] activated tax,
fee, or charge due on the return is paid more than 15 days after the due date for filing a return

described in Subsection (2)(a).
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(4) (a) Beginning January 1, 1995, in the case of any underpayment of estimated tax or
quarterly installments required by Sections 59-5-107, 59-5-207, 59-7-504, and 59-9-104, there
shall be added a penalty in an amount determined by applying the interest rate provided under
Section 59-1-402 plus four percentage points to the amount of the underpayment for the period
of the underpayment.

(b) (i) For purposes of Subsection (4)(a), the amount of the underpayment shall be the
excess of the required installment over the amount, if any, of the installment paid on or before
the due date for the installment.

(i1) The period of the underpayment shall run from the due date for the installment to

- 10 -
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whichever of the following dates is the earlier:

(A) the original due date of the tax return, without extensions, for the taxable year; or

(B) with respect to any portion of the underpayment, the date on which that portion is
paid.

(ii1) For purposes of this Subsection (4), a payment of estimated tax shall be credited
against unpaid required installments in the order in which the installments are required to be
paid.

(5) (a) Notwithstanding Subsection (2) and except as provided in Subsection (6), a
person allowed by law an extension of time for filing a corporate franchise or income tax return
under Chapter 7, Corporate Franchise and Income Taxes, or an individual income tax return
under Chapter 10, Individual Income Tax Act, is subject to a penalty in the amount described in
Subsection (5)(b) if, on or before the day on which the return is due as provided by law, not
including the extension of time, the person fails to pay:

(i) for a person filing a corporate franchise or income tax return under Chapter 7,
Corporate Franchise and Income Taxes, the payment required by Subsection 59-7-507(1)(b); or

(i1) for a person filing an individual income tax return under Chapter 10, Individual
Income Tax Act, the payment required by Subsection 59-10-516(2).

(b) For purposes of Subsection (5)(a), the penalty per month during the period of the

extension of time for filing the return is H=[:

(6) If a person does not file a return within an extension of time allowed by Section
59-7-505 or 59-10-516, the person:

(a) is not subject to a penalty in the amount described in Subsection (5)(b); and

(b) is subject to a penalty in an amount equal to the sum of:

(1) a late file penalty in an amount equal to the greater of:

(A) $20; or

(B) 10% of the unpaid tax due on the return; and

-11 - House Floor Amendments 3-12-2009 ddsir
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338 (i1) alate pay penalty in an amount equal to the greater of:

339 (A) $20; or

340 (B) 10% of the unpaid tax due on the return.

341 (7) (a) Additional penalties for [underpaymentsoftax]| an underpayment of a tax, fee,

342 or charge are as provided in this Subsection (7)(a).

343 (i) Except as provided in Subsection (7)(c), if any underpayment of a tax, fee, or charge
344 is due to negligence, the penalty is 10% of the underpayment.

345 (i) Except as provided in Subsection (7)(d), if any underpayment of a tax, fee, or

346  charge is due to intentional disregard of law or rule, the penalty is 15% of the underpayment.
347 (iii) For intent to evade [the] a tax, fee, or charge, the penalty is the greater of $500 per
348  period or 50% of the tax, fee, or charge due.

349 (iv) If the underpayment is due to fraud with intent to evade [the] a tax, fee, or charge,
350 the penalty is the greater of $500 per period or 100% of the underpayment.

351 (b) If the commission determines that a person is liable for a penalty imposed under
352 Subsection (7)(a)(ii), (iii), or (iv), the commission shall notify the [taxpayer] person of the

353  proposed penalty.

354 (1) The notice of proposed penalty shall:

355 (A) set forth the basis of the assessment; and

356 (B) be mailed by certified mail, postage prepaid, to the person's last-known address.
357 (i) Upon receipt of the notice of proposed penalty, the person against whom the

358  penalty is proposed may:

359 (A) pay the amount of the proposed penalty at the place and time stated in the notice;
360 or

361 (B) proceed in accordance with the review procedures of Subsection (7)(b)(iii).

362 (iii)) Any person against whom a penalty has been proposed in accordance with this

363  Subsection (7) may contest the proposed penalty by filing a petition for an adjudicative

364  proceeding with the commission.

365 (iv) (A) If the commission determines that a person is liable for a penalty under this
366  Subsection (7), the commission shall assess the penalty and give notice and demand for

367 payment.

368 (B) The notice and demand for payment described in Subsection (7)(b)(iv)(A) shall be

-12-
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mailed by certified mail, postage prepaid, to the person's last-known address.

(c) A seller that voluntarily collects a tax under Subsection 59-12-107(1)(b) is not
subject to the penalty under Subsection (7)(a)(i) if on or after July 1, 2001:

(i) a court of competent jurisdiction issues a final unappealable judgment or order
determining that:

(A) the seller meets one or more of the criteria described in Subsection
59-12-107(1)(a); and

(B) the commission or a county, city, or town may require the seller to collect a tax
under Subsection 59-12-103(2)(a) or (b); or

(i1) the commission issues a final unappealable administrative order determining that:

(A) the seller meets one or more of the criteria described in Subsection
59-12-107(1)(a); and

(B) the commission or a county, city, or town may require the seller to collect a tax
under Subsection 59-12-103(2)(a) or (b).

(d) A seller that voluntarily collects a tax under Subsection 59-12-107(1)(b) is not
subject to the penalty under Subsection (7)(a)(ii) if:

(1) (A) a court of competent jurisdiction issues a final unappealable judgment or order
determining that:

(I) the seller meets one or more of the criteria described in Subsection 59-12-107(1)(a);
and

(II) the commission or a county, city, or town may require the seller to collect a tax
under Subsection 59-12-103(2)(a) or (b); or

(B) the commission issues a final unappealable administrative order determining that:

(D) the seller meets one or more of the criteria described in Subsection 59-12-107(1)(a);
and

(II) the commission or a county, city, or town may require the seller to collect a tax
under Subsection 59-12-103(2)(a) or (b); and

(i1) the seller's intentional disregard of law or rule is warranted by existing law or by a
nonfrivolous argument for the extension, modification, or reversal of existing law or the
establishment of new law.

(8) Except as provided in Section 59-12-105, the penalty for failure to file an

-13 -
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information return, information report, or a complete supporting schedule is $50 for each
information return, information report, or supporting schedule up to a maximum of $1,000.
(9) If any [taxpayer] person, in furtherance of a frivolous position, has a prima facie

intent to delay or impede administration of [thetax] a law relating to a tax, fee, or charge and

files a purported return that fails to contain information from which the correctness of reported
tax, fee, or charge liability can be determined or that clearly indicates that the tax, fee, or
charge liability shown [mustbe] is substantially incorrect, the penalty is $500.

(10) (a) A seller that fails to remit a tax, fee, or charge monthly as required by
Subsection 59-12-108(1)(a)(ii):

(i) is subject to a penalty described in Subsection (2); and

(1) may not retain the percentage of sales and use taxes that would otherwise be
allowable under Subsection 59-12-108(2).

(b) A seller that fails to remit a tax, fee, or charge by electronic funds transfer as
required by Subsection 59-12-108(1)(a)(ii)(B):

(1) is subject to a penalty described in Subsection (2); and

(i) may not retain the percentage of sales and use taxes that would otherwise be
allowable under Subsection 59-12-108(2).

(11) (a) A person is subject to the penalty provided in Subsection (11)(c) if that person:

(i) commits an act described in Subsection (11)(b) with respect to one or more of the
following documents:

(A) areturn;

(B) an affidavit;

(C) aclaim; or

(D) a document similar to Subsections (11)(a)(i)(A) through (C);

(i1) knows or has reason to believe that the document described in Subsection (11)(a)(i)
will be used in connection with any material matter administered by the commission; and

(ii1) knows that the document described in Subsection (11)(a)(i), if used in connection
with any material matter administered by the commission, would result in an understatement of
another person's liability for a tax, fee, or charge [admmistered-by-thecommtsston].

(b) The following acts apply to Subsection (11)(a)(i):

(i) preparing any portion of a document described in Subsection (11)(a)(1);

- 14 -
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(i) presenting any portion of a document described in Subsection (11)(a)(1);

(iii) procuring any portion of a document described in Subsection (11)(a)(i);

(iv) advising in the preparation or presentation of any portion of a document described
in Subsection (11)(a)(i);

(v) aiding in the preparation or presentation of any portion of a document described in
Subsection (11)(a)(i);

(vi) assisting in the preparation or presentation of any portion of a document described
in Subsection (11)(a)(i); or

(vil) counseling in the preparation or presentation of any portion of a document
described in Subsection (11)(a)(i).

(c) For purposes of Subsection (11)(a), the penalty:

(i) shall be imposed by the commission;

(i1) is $500 for each document described in Subsection (11)(a)(i) with respect to which
the person described in Subsection (11)(a) meets the requirements of Subsection (11)(a); and

(ii1) is in addition to any other penalty provided by law.

(d) The commission may seek a court order to enjoin a person from engaging in
conduct that is subject to a penalty under this Subsection (11).

(e) In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, the
commission may make rules prescribing the documents that are similar to Subsections
(11)(a)(1)(A) through (C).

(12) (a) As provided in Section 76-8-1101, criminal offenses and penalties are as
provided in Subsections (12)(b) through (e).

(b) (i) Any person who is required by this title or any laws the commission administers
or regulates to register with or obtain a license or permit from the commission, who operates
without having registered or secured a license or permit, or who operates when the registration,
license, or permit is expired or not current, is guilty of a class B misdemeanor.

(i1) Notwithstanding Section 76-3-301, for purposes of Subsection (12)(b)(i), the
penalty may not:

(A) be less than $500; or

(B) exceed $1,000.

(c) 1) Any person who, with intent to evade any tax, fee, or charge or requirement of

- 15 -
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this title or any lawful requirement of the commission, fails to make, render, sign, or verify any
return or to supply any information within the time required by law, or who makes, renders,
signs, or verifies any false or fraudulent return or statement, or who supplies any false or
fraudulent information, is guilty of a third degree felony.

(i1) Notwithstanding Section 76-3-301, for purposes of Subsection (12)(c)(i), the
penalty may not:

(A) be less than $1,000; or

(B) exceed $5,000.

(d) (i) Any person who intentionally or willfully attempts to evade or defeat any tax,
fee, or charge or the payment of a tax, fee, or charge is, in addition to other penalties provided
by law, guilty of a second degree felony.

(i) Notwithstanding Section 76-3-301, for purposes of Subsection (12)(d)(i), the
penalty may not:

(A) be less than $1,500; or

(B) exceed $25,000.

(e) 1) A person is guilty of a second degree felony if that person commits an act:

(A) described in Subsection (12)(e)(ii) with respect to one or more of the following
documents:

(I) areturn;

(II) an affidavit;

(II) a claim; or

(IV) a document similar to Subsections (12)(e)(i)(A)(I) through (III); and

(B) subject to Subsection (12)(e)(iii), with knowledge that the document described in
Subsection (12)(e)(1)(A):

(D) is false or fraudulent as to any material matter; and

(II) could be used in connection with any material matter administered by the
commission.

(i) The following acts apply to Subsection (12)(e)(i):

(A) preparing any portion of a document described in Subsection (12)(e)(1)(A);

(B) presenting any portion of a document described in Subsection (12)(e)(i1)(A);

(C) procuring any portion of a document described in Subsection (12)(e)(1)(A);

- 16 -
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(D) advising in the preparation or presentation of any portion of a document described
in Subsection (12)(e)(i1)(A);

(E) aiding in the preparation or presentation of any portion of a document described in
Subsection (12)(e)(1)(A);

(F) assisting in the preparation or presentation of any portion of a document described
in Subsection (12)(e)(1)(A); or

(G) counseling in the preparation or presentation of any portion of a document
described in Subsection (12)(e)(1)(A).

(ii1)) This Subsection (12)(e) applies:

(A) regardless of whether the person for which the document described in Subsection
(12)(e)(1)(A) is prepared or presented:

(I) knew of the falsity of the document described in Subsection (12)(e)(i)(A); or

(II) consented to the falsity of the document described in Subsection (12)(e)(i)(A); and

(B) in addition to any other penalty provided by law.

(iv) Notwithstanding Section 76-3-301, for purposes of this Subsection (12)(e), the
penalty may not:

(A) be less than $1,500; or

(B) exceed $25,000.

(v) The commission may seek a court order to enjoin a person from engaging in
conduct that is subject to a penalty under this Subsection (12)(e).

(vi) In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act,
the commission may make rules prescribing the documents that are similar to Subsections
(12)(e)(1)(A)(D) through (III).

(f) The statute of limitations for prosecution for a violation of this Subsection (12) is
the later of six years:

(1) from the date the tax should have been remitted; or

(1) after the day on which the person commits the criminal offense.

(13) Upon making a record of its actions, and upon reasonable cause shown, the
commission may waive, reduce, or compromise any of the penalties or interest imposed under
this part.

Section 2. Section 76-8-1101 is amended to read:
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76-8-1101. Criminal offenses and penalties relating to revenue and taxation --
Rulemaking authority -- Statute of limitations.

(1) (a) As provided in Section 59-1-401, criminal offenses and penalties are as
provided in Subsections (1)(b) through (e).

(b) (1) Any person who is required by Title 59, Revenue and Taxation, or any laws the
State Tax Commission administers or regulates to register with or obtain a license or permit
from the State Tax Commission, who operates without having registered or secured a license or
permit, or who operates when the registration, license, or permit is expired or not current, is
guilty of a class B misdemeanor.

(i1) Notwithstanding Section 76-3-301, for purposes of Subsection (1)(b)(i), the
penalty may not:

(A) be less than $500; or

(B) exceed $1,000.

(c) 1) Any person who, with intent to evade any tax, fee, or charge as defined in

Section 59-1-401 or requirement of Title 59, Revenue and Taxation, or any lawful requirement

of the State Tax Commission, fails to make, render, sign, or verify any return or to supply any
information within the time required by law, or who makes, renders, signs, or verifies any false
or fraudulent return or statement, or who supplies any false or fraudulent information, is guilty
of a third degree felony.

(i1) Notwithstanding Section 76-3-301, for purposes of Subsection (1)(c)(1), the penalty
may not:

(A) be less than $1,000; or

(B) exceed $5,000.

(d) (i) Any person who intentionally or willfully attempts to evade or defeat any tax,

fee, or charge as defined in Section 59-1-401 or the payment of a tax, fee, or charge as defined

in Section 59-1-401 is, in addition to other penalties provided by law, guilty of a second degree

felony.

(i1) Notwithstanding Section 76-3-301, for purposes of Subsection (1)(d)(i), the penalty
may not:

(A) be less than $1,500; or

(B) exceed $25,000.

-18 -



555
556
557
558
559
560
561
562
563
564
565
566
567
568
569
570
571
572
573
574
575
576
577
578
579
580
581
582
583
584
585

02-12-09 4:12 PM S.B. 186

(e) 1) A person is guilty of a second degree felony if that person commits an act:

(A) described in Subsection (1)(e)(ii) with respect to one or more of the following
documents:

(I) areturn;

(IT) an affidavit;

(III) a claim; or

(IV) a document similar to Subsections (1)(e)(1)(A)(I) through (IIT); and

(B) subject to Subsection (1)(e)(iii), with knowledge that the document described in
Subsection (1)(e)(1)(A):

(I) is false or fraudulent as to any material matter; and

(II) could be used in connection with any material matter administered by the State Tax
Commission.

(i1) The following acts apply to Subsection (1)(e)(i):

(A) preparing any portion of a document described in Subsection (1)(e)(i1)(A);

(B) presenting any portion of a document described in Subsection (1)(e)(i)(A);

(C) procuring any portion of a document described in Subsection (1)(e)(i)(A);

(D) advising in the preparation or presentation of any portion of a document described
in Subsection (1)(e)(1)(A);

(E) aiding in the preparation or presentation of any portion of a document described in
Subsection (1)(e)(1)(A);

(F) assisting in the preparation or presentation of any portion of a document described
in Subsection (1)(e)(1)(A); or

(G) counseling in the preparation or presentation of any portion of a document
described in Subsection (1)(e)(i1)(A).

(ii1)) This Subsection (1)(e) applies:

(A) regardless of whether the person for which the document described in Subsection
(1)(e)(1)(A) is prepared or presented:

(I) knew of the falsity of the document described in Subsection (1)(e)(i)(A); or

(II) consented to the falsity of the document described in Subsection (1)(e)(i)(A); and

(B) in addition to any other penalty provided by law.

(iv) Notwithstanding Section 76-3-301, for purposes of this Subsection (1)(e), the
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penalty may not:

(A) be less than $1,500; or

(B) exceed $25,000.

(v) In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, the
State Tax Commission may make rules prescribing the documents that are similar to
Subsections (1)(e)(i)(A)(I) through (III).

(2) The statute of limitations for prosecution for a violation of this section is the later
of six years:

(a) from the date the tax should have been remitted; or

(b) after the day on which the person commits the criminal offense.

Section 3. Effective date -- Retrospective operation.

This bill:

(1) if approved by two-thirds of all the members elected to each house, takes effect

upon approval by the governor, or the day following the constitutional time limit of Utah
Constitution Article VII, Section 8, without the governor's signature, or in the case of a veto,

the date of veto override:; and

(2) has retrospective operation to January 1, 20009.
S=» Section 4. Coordinating S.B. 186 with S.B. 108 -- Substantive and technical amendments.
If this S.B. 186 and S.B. 108, Tax Commission Administration, Collection, and

Enforcement Amendments, both pass, it is the intent of the Legislature that the Office of

Legislative Research and General Counsel prepare the Utah Code database for publication as

follows:

(1) modify Subsection 59-1-401(3) as amended in this bill to read:

" (3) (a) [Ha] A person [failsto-payatax;fee; orchargedue;theperson] is subject to a
penalty [as-prmied—nrﬁns—Su-bsecﬁﬂn-(ﬁ-)—] for failure to pay a tax, fee, or charge if:

[(A)—a] (i) the person files a return [with-respectto-anonqualifying-obligation] on or
before the due date for filing a return described in Subsection (2)(a), but fails to pay the

[menqualifying-ebligation] tax, fee, or charge due on the return on or before that due date;
[(B)—a] (ii) the person:
[(D] (A) is subject to a penalty under Subsection (2)(b); and

[] (B) fails to pay [anonqualifyingobligation] the tax, fee, or charge due on a return

within a 90-day period after the due date for filing a return described in Subsection (2)(a);

(iii) (A) the person is subject to a penalty under Subsection (2)(b); and =S
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602r S=» (B) the commission estimates an amount of tax due for that person in accordance with
602s  Subsection 59-1-1406(2);

602t [tE)yal] {fiiD-} _(iv) the person:
602u [(B] (A) is mailed a notice of deficiency; and
602v [(HH] (B) within a 30-day period after the day on which the notice of deficiency
602w  described in Subsection [(3)th)HtE}D] 3)(a) {fiiD)} _(iv) (A)is mailed:
602x [tAa)] (I) does not file a petition for redetermination or a request for agency action;
602y and
602z [Bby] D) fails to pay [anenqualifying-ebligation] the tax, fee, or charge due on a
602aa  return;
602ab [(BrbH] {tiv} _(v) (A) the commission:
602ac [tAay](I) issues an order constituting final agency action resulting from a timely filed

602ad  petition for redetermination or a timely filed request for agency action; or

602ae [Bb)] D) is considered to have denied a request for reconsideration under Subsection
602af  63G-4-302(3)(b) resulting from a timely filed petition for redetermination or a timely filed
602ag  request for agency action; and

602ah [(H—a] (B) the person fails to pay [anonqualifying-obligation] the tax, fee, or charge

602ai  due on a return within a 30-day period after the date the commission:

602aj [(Aa)] (I) issues the order constituting final agency action described in Subsection
602ak  [BththtDithtAa] B)a) {tiv} (v (A)D;or

602al [(Bb)] (D) is considered to have denied the request for reconsideration described in
602am  Subsection [)th)tHDIHBb)] B)a) {tiv} (v) (A)D;or

602an [(E)ya] {tvw} _(vi) the person fails to pay [anonqualifying-obligation] the tax,

602a0 fee, or charge within a 30-day period after the date of a final judicial decision resulting from a

602ap  timely filed petition for judicial review.

602aq [tiD] (b) For purposes of Subsection [3)th)ti)] (3)(a), the penalty is an amount equal to
602ar  the greater of:

602as (i) if the failure to pay a tax, fee, or charge as described in Subsection (3)(a) is with

602at  respect to an unactivated tax, fee, or charge:

602au (A) $20; or

602av (B) 10% of the unpaid [nonqualifyingobligation] unactivated tax, fee, or charge due on
602aw  the return[.]; or

602ax [te)-tH)—This-Subsection(3)tc)-appliesto-apenalty:]

602ay [(A)—imposed-onor-afte e-phase Tactivationdate-wi

602az  Fobligation;or] €S
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602ba
602bb
602bc
602bd
602be :
602bf  )tay;and]
602bg
602bh
602bi
602bj :
602bk  Z)fa);and]
602bl : : :
602bm  deseribed-in-Subsection{(2)ta):]
602bn
602bo
602bp (ii) if the failure to pay a tax, fee, or charge as described in Subsection (3)(a) is with
602bg  respect to an activated tax, fee, or charge, beginning on the activation date:
602br [D] (A) $20; or
602bs [(HHAa)] (B) (I) 2% of the unpaid [phaseTobligationor phase Hobligation] activated
602bt  tax, fee, or charge due on the return if the [phasetobligatiomorphase H-obligation] activated

602bu  tax, fee, or charge due on the return is paid no later than five days after the due date for filing
602bv  a return described in Subsection (2)(a);

602bw [Bb)] AI) 5% of the unpaid [phaseTobligationor-phase H-obligation] activated tax,
602bx  fee, or charge due on the return if the [phasetobligatiomor phase Hobligation] activated tax,

602by fee, or charge due on the return is paid more than five days after the due date for filing a
602bz  return described in Subsection (2)(a) but no later than 15 days after that due date; or

602ca [t€Ee)] ID) 10% of the unpaid [phaseT-obligationor-phase H-obligation] activated tax,
602cb  fee, or charge due on the return if the [phaseobligationmorphase H-obligation] activated tax,

602cc  fee, or charge due on the return is paid more than 15 days after the due date for filing a return
602cd  described in Subsection (2)(a).
602ce [(GiD-(A)—Apersonissubj
602cf  person:]

602cg
602ch
602ci
602cj

602ck  greater-of:] ¢S
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602c1  S= [(D—$20;0r]
602cm [ Ace G

602cn
602co
602cp
602cq
602cr
602cs
602ct
602cu
602cv
602cw
602cx
602cy
602cz
602da
602db
602dc
602dd
602de :
602df [(H—$26;or]
602dg A %
602dh
602di
602dj
602dk
602dl1
602dm
602dn
602do
602dp
602dq
602dr
602ds
602dt
602du
602dv
602dw
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602dx
602dy
602dz
602ea
602eb
602ec
602ed
602ee
602ef
602eg
602¢h
602ei
602¢j
602ek
602el
602em
602en
602eo0
602ep
602eq
602er
602es
602et
602eu
602ev
602ew
602ex
602ey
602ez
602fa
602fb
602fc
602fd
602fe
602ff : : Ay ;
602fg (2) modify Subsection 59-1-401(5)(b) as amended in this bill to read:
602fh " (b) For purposes of Subsection (5)(a), the penalty per month during the period of
602fi  the extension of time for filing the return is H=» [:] ¢=H S

House Floor Amendments 3-12-2009 adzir
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amount equal to 2% of the [unpaid] tax due on the return[.] , unpaid as of the day on

which the return is due as provided by law H=» [+or]."; and

602fp—provided-bytaw—"and] ¢=H

602fq
602fr
602fs
602ft
602fu
602fv
602fw
602fx
602fy
602fz
602ga
602gb

(3) modify Subsection 59-1-401(7)(a) as amended in this bill to read:

" (7) (a) Additional penalties for [underpaymentsof-tax] an underpayment of a tax,
fee, or charge are as provided in this Subsection (7)(a).

(i) Except as provided in Subsection (7)(c), if any portion of an underpayment of a tax
. fee, or charge is due to negligence, the penalty is 10% of the portion of the underpayment

that is due to negligence.
(ii) Except as provided in Subsection (7)(d), if any portion of an underpayment of a

tax , fee, or charge is due to intentional disregard of law or rule, the penalty is 15% of

the entire underpayment.
(iii) {Fer} If any portion of an underpayment is due to an intent to evade [the]

a tax, fee, or charge, the penalty is the greater of $500 per period or 50% of the {tax fee;or
charge-due-} entire underpayment.

602gc
602gd
602ge

(iv) If {the} any portion of an underpayment is due to fraud with intent to

evade [the] a tax, fee, or charge, the penalty is the greater of $500 per period or 100% of

the entire underpayment. " =S$

Legislative Review Note
asof 2-12-09 11:55 AM

Office of Legislative Research and General Counsel

House Floor Amendments 3-12-2009 ddzir
Corrected Senate 2nd Reading Amendments 3-4-2009 rair
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S.B. 186 - Amendments to State Tax Commission Penalty Provisions

Fiscal Note
2009 General Session

State of Utah

State Impact

Enactment of this bill could decrease revenue to the Education Fund by $1,525,000 in FY 2009,
$2.970.000 in FY 2010, and $3,146,000 in FY 2011.

2009 2010 2011 2009 | 2000 0 2011
Approp. Approp. Approp. Revenue . Revenue Revenue
Education Fund $0 $0 $0 ($3,146,000) ($3.146,000) ($3.146,000)
Education Fund, One-Time $0 $0 $0 . $1621000  $176,000 . %
Total 80 $0 80 ($1,525,000) ($2,970,000) ($3,146,000)

Individual, Business and/or Local Impact

Individuals and businesses that do not file returns on time could experience a decrease in penalties paid
by $1,525,000 in FY 2009, $2,970,000 in FY 2010, and $3,146,000 in FY 2011. Local entities are
likely unaffected.

2/20/2009, 1:10:28 PM, Lead Analyst: Young, T. Office of the Legislative Fiscal Analyst



