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Representative Kevin S. Garn proposes the following substitute bill:

LIEN AMENDMENTS
2010 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Curtis S. Bramble

House Sponsor: Kevin S. Garn

LONG TITLE
General Description:

This bill modifies provisions of the Residence Lien Restriction and Lien Recovery
Fund Act.
Highlighted Provisions:

This bill:

» modifies the time for filing an action to enforce a mechanic's lien if an owner files
bankruptcy;

» changes a notice of intent to file a notice of completion into a notice of intent to
obtain final completion and modifies a provision relating to its filing;

» bars a person otherwise qualified to file a lien from maintaining a lien on an
owner-occupied residence under certain circumstances, including if the general
contract is no more than $5,000;

» modifies provisions relating to the issuance of a certificate of compliance;

» modifies mechanic's lien provisions to exclude liens for architects, engineers, and
artisans;

» enacts the Construction Design Consultant Lien Act, providing for liens in favor of
architects, engineers, landscape architects, professional land surveyors, and others

who provide design services for a construction project; and
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» makes technical changes.

Monies Appropriated in this Bill:

None

Other Special Clauses:

None

Utah Code Sections Affected:
AMENDS:
38-1-3, as last amended by Laws of Utah 1994, Chapter 308

03-01-10 2:43 PM

38-1-11, as last amended by Laws of Utah 2008, Chapters 3 and 382

38-1-40, as enacted by Laws of Utah 2009, Chapter 239
38-11-102, as last amended by Laws of Utah 2007, Chapter 84
38-11-107, as last amended by Laws of Utah 2006, Chapter 205
38-11-110, as last amended by Laws of Utah 2008, Chapter 382
38-11-204, as last amended by Laws of Utah 2009, Chapter 183
ENACTS:

38-14-101, Utah Code Annotated 1953
38-14-102, Utah Code Annotated 1953
38-14-103, Utah Code Annotated 1953
38-14-104, Utah Code Annotated 1953
38-14-201, Utah Code Annotated 1953
38-14-202, Utah Code Annotated 1953
38-14-203, Utah Code Annotated 1953
38-14-204, Utah Code Annotated 1953
38-14-205, Utah Code Annotated 1953
38-14-206, Utah Code Annotated 1953
38-14-207, Utah Code Annotated 1953
38-14-208, Utah Code Annotated 1953
38-14-209, Utah Code Annotated 1953
38-14-301, Utah Code Annotated 1953
38-14-302, Utah Code Annotated 1953
38-14-303, Utah Code Annotated 1953



57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87

03-01-10 2:43 PM 2nd Sub. (Salmon) S.B. 107

38-14-304, Utah Code Annotated 1953
38-14-305, Utah Code Annotated 1953
38-14-306, Utah Code Annotated 1953
38-14-307, Utah Code Annotated 1953
38-14-308, Utah Code Annotated 1953
38-14-309, Utah Code Annotated 1953
38-14-310, Utah Code Annotated 1953
38-14-311, Utah Code Annotated 1953
38-14-401, Utah Code Annotated 1953
38-14-402, Utah Code Annotated 1953
38-14-403, Utah Code Annotated 1953
38-14-404, Utah Code Annotated 1953
38-14-405, Utah Code Annotated 1953

Be it enacted by the Legislature of the state of Utah:
Section 1. Section 38-1-3 is amended to read:
38-1-3. Those entitled to lien -- What may be attached.
Contractors, subcontractors, and all persons performing any [serviees] supervision of,

labor for, or furnishing or renting any materials or equipment used in the construction,

alteration, or improvement of any building or structure or improvement to any premises in any

have rendered other like [professtonat| service, or bestowed labor, shall have a lien upon the

property upon or concerning which they have rendered service, performed labor, or furnished

or rented materials or equipment for the value of the service rendered, labor performed, or
materials or equipment furnished or rented by each respectively, whether at the instance of the
owner or of any other person acting by his authority as agent, contractor, or otherwise except as
the lien is barred under Section 38-11-107 of the Residence Lien Restriction and Lien
Recovery Fund Act. This lien shall attach only to such interest as the owner may have in the
property.

Section 2. Section 38-1-11 is amended to read:



88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118

2nd Sub. (Salmon) S.B. 107 03-01-10 2:43 PM

38-1-11. Enforcement -- Time for -- Lis pendens -- Action for debt not affected --
Instructions and form affidavit and motion.

(1) Asused in this section:

(a) "Owner" is as defined in Section 38-11-102.

(b) "Residence" is as defined in Section 38-11-102.

(2) A lien claimant shall file an action to enforce the lien filed under this chapter:

(a) except as provided in Subsection (2)(b), within 180 days [from] after the day on
which the lien claimant filed a notice of claim under Section 38-1-7[z]; or

(b) if an owner files for protection under the bankruptcy laws of the United States

before the expiration of the 180-day period under Subsection (2)(a), within 90 days after the

automatic stay under the bankruptcy proceeding is lifted or expires.

(3) (a) Within the time period provided for filing in Subsection (2) the lien claimant
shall file for record with the county recorder of each county in which the lien is recorded a
notice of the pendency of the action, in the manner provided in actions affecting the title or
right to possession of real property, or the lien shall be void, except as to persons who have
been made parties to the action and persons having actual knowledge of the commencement of
the action.

(b) The burden of proof is upon the lien claimant and those claiming under the lien
claimant to show actual knowledge under Subsection (3)(a).

(4) (a) A lien filed under this chapter is automatically and immediately void if an action
to enforce the lien is not filed within the time required by this section.

(b) Notwithstanding Section 78B-2-111, a court has no subject matter jurisdiction to
adjudicate a lien that becomes void under Subsection (4)(a).

(5) This section may not be interpreted to impair or affect the right of any person to
whom a debt may be due for any work done or materials furnished to maintain a personal
action to recover the debt.

(6) (a) If a lien claimant files an action to enforce a lien filed under this chapter
involving a residence, the lien claimant shall include with the service of the complaint on the
owner of the residence:

(1) instructions to the owner of the residence relating to the owner's rights under Title

38, Chapter 11, Residence Lien Restriction and Lien Recovery Fund Act; and
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119 (i) a form to enable the owner of the residence to specify the grounds upon which the
120  owner may exercise available rights under Title 38, Chapter 11, Residence Lien Restriction and
121  Lien Recovery Fund Act.

122 (b) The instructions and form required by Subsection (6)(a) shall meet the requirements
123 established by rule by the Division of Occupational and Professional Licensing in accordance
124 with Title 63G, Chapter 3, Utah Administrative Rulemaking Act.

125 (c) If a lien claimant fails to provide to the owner of the residence the instructions and
126  form required by Subsection (6)(a), the lien claimant shall be barred from maintaining or

127  enforcing the lien upon the residence.

128 (d) Judicial determination of the rights and liabilities of the owner of the residence

129 under this chapter and Title 38, Chapter 11, Residence Lien Restriction and Lien Recovery

130  Fund Act, and Title 14, Chapter 2, Private Contracts, shall be stayed until after the owner is

131  given a reasonable period of time to establish compliance with Subsections 38-11-204(4)(a)
132 and (4)(b) through an informal proceeding, as set forth in Title 63G, Chapter 4, Administrative
133 Procedures Act, commenced within 30 days of the owner being served summons in the

134 foreclosure action, at the Division of Occupational and Professional Licensing and obtain a

135  certificate of compliance or denial of certificate of compliance, as defined in Section

136 38-11-102.

137 (e) An owner applying for a certificate of compliance under Subsection (6)(d) shall

138  send by certified mail to all lien claimants:

139 (i) a copy of the application for a certificate of compliance; and
140 (i1) all materials filed in connection with the application.
141 (f) The Division of Occupational and Professional Licensing shall notify all lien

142 claimants listed in an owner's application for a certificate of compliance under Subsection

143 (6)(d) of the issuance or denial of a certificate of compliance.

144 (7) The written notice requirement applies to liens filed on or after July 1, 2004.
145 Section 3. Section 38-1-40 is amended to read:

146 38-1-40. Notice of intent to obtain final completion.

147 (1) An owner, as defined in Section 14-2-1, of a nonresidential construction project

148  that is registered with the database [who
149  withrtheprovistonsof-Subsectron38=1=33tH)ta)], or a contractor of a commercial
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nonresidential construction project that is registered with the database [whomtendstofile=a

provided in this section if:

(a) the completion of performance time under the original contract is greater than 120
days;

(b) the total original construction contract price exceeds $500,000; and

(c) the contractor or owner has not obtained a payment bond in accordance with
Section 14-2-1.

(2) The notice of intent described in Subsection (1) shall be filed at least 45 days before
the day on which the owner or contractor of a commercial nonresidential construction project
files or could have filed a notice of completion under Section 38-1-33.

(3) A person supplying labor, materials, or services to an owner, a contractor, or
subcontractor who files a notice of intent in accordance with Subsection (1) shall file an
amendment to the person's preliminary notice previously filed by the person as required in
Section 38-1-32:

(a) that includes:

(i) a good faith estimate of the total amount remaining due to complete the contract,
purchase order, or agreement relating to the person's approved labor, approved materials, and
approved services;

(i1) the identification of each contractor or subcontractor with whom the person has a
contract or contracts for supplying project labor, materials, or services; and

(iii) a separate statement of all known amounts or categories of work in dispute; and

(b) no later than 20 days after the day on which the owner or contractor files a notice of
intent.

(4) (a) A person identified in accordance with Subsection (3)(a)(i) who has complied
with, or is exempt from, the provisions of Section 38-1-22, may demand a statement of
adequate assurance from the owner, contractor, or subcontractor with whom the person has
privity of contract no later than 10 days after the day on which the person files a balance

statement in accordance with Subsection (3) from an owner, contractor, or subcontractor who is
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181  in privity of contract with the person.

182 (b) A demand for adequate assurance as described in Subsection (4)(a) may include a
183  request for a statement from the owner, contractor, or subcontractor that the owner, contractor,
184  or subcontractor has sufficient funds dedicated and available to pay for all sums due to the

185  person filing for the adequate assurances or that will become due in order to complete a

186  construction project.

187 (c) A person who demands adequate assurance under Subsection (4)(a) shall deliver

188  copies of the demand to the owner and contractor:

189 (1) by hand delivery with a responsible party's acknowledgment of receipt;

190 (i1) by certified mail with a return receipt; or

191 (ii1) as provided under Rule 4, Utah Rules of Civil Procedure.

192 (5) (a) A person identified in accordance with Subsection (3)(a)(i) who has complied

193 with, or is exempt from, the provisions of Section 38-1-32 may bring a legal action against a
194 party with whom the person is in privity of contract, including a request for injunctive or

195  declaratory relief, to determine the adequacy of an owner's, with whom the demanding person
196  contracted, contractor's, with whom the demanding person contracted, or subcontractor's, with
197  whom the demanding person contracted, funds if, after the person demands adequate assurance
198  in accordance with the requirements of this section:

199 (i) the owner, contractor, or subcontractor fails to provide adequate assurance that the
200  owner, contractor, or subcontractor has sufficient available funds, or access to financing or

201  other sufficient available funds, to pay for the completion of the demanding person's approved
202  work on the construction project; or

203 (i1) the parties disagree, in good faith, as to whether there are adequate funds, or access
204  to financing or other sufficient available funds, to pay for the completion of the demanding
205  person's approved work on the construction project.

206 (b) If a court finds that an owner, contractor, or subcontractor has failed to provide
207  adequate assurance in accordance with Subsection (4)(a), the court may require the owner,

208  contractor, or subcontractor to post adequate security with the court sufficient to assure timely
209  payment of the remaining contract balance for the approved work of the person seeking

210  adequate assurance, including:

211 (i) cash;
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(i) a bond;

(ii1) an irrevocable letter of credit;

(iv) property;

(v) financing; or

(vi) another form of security approved by the court.

(6) (a) A person is subject to the civil penalty described in Subsection (6)(b), if the
person files a balance statement described in Subsection (3):

(i) that misrepresents the amount due under the contract; and

(i1) with the intent to:

(A) charge an owner, contractor, or subcontractor more than the actual amount due; or

(B) procure any other unfair advantage or benefit on the person's behalf.

(b) The civil penalty described in Subsection (6)(a) is the greater of:

(i) twice the amount by which the balance statement filed under Subsection (3) exceeds
the amount actually remaining due under the contract for completion of construction; or

(i1) the actual damages incurred by the owner, contractor, or subcontractor.

(7) A court shall award reasonable attorney fees to a prevailing party for an action
brought under this section.

(8) Failure to comply with the requirements established in this section does not affect
any other requirement or right under this chapter.

(9) A person who has not complied with, or is not exempt from, the provisions of
Section 38-1-32 may not be entitled to a right or a remedy provided in this section.

(10) This section does not create a cause of action against a person with whom the
demanding party is not in privity of contract.

Section 4. Section 38-11-102 is amended to read:

38-11-102. Definitions.

(1) "Board" means the Residence Lien Recovery Fund Advisory Board established
under Section 38-11-104.

(2) "Certificate of compliance" means an order issued by the director to the owner
finding that the owner is in compliance with the requirements of Subsections 38-11-204(4)(a)
and (4)(b) and is entitled to protection under Section 38-11-107.

(3) "Construction on an owner-occupied residence" means designing, engineering,
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constructing, altering, remodeling, improving, repairing, or maintaining a new or existing
residence.

(4) "Department" means the Department of Commerce.

(5) "Director" means the director of the Division of Occupational and Professional
Licensing.

(6) "Division" means the Division of Occupational and Professional Licensing.

(7) "Duplex" means a single building having two separate living units.

(8) "Encumbered fund balance" means the aggregate amount of outstanding claims
against the fund. The remainder of monies in the fund are unencumbered funds.

(9) "Executive director" means the executive director of the Department of Commerce.

(10) "Factory built housing" is as defined in Section 58-56-3.

(11) "Factory built housing retailer" means a person that sells factory built housing to
consumers.

(12) "Fund" means the Residence Lien Recovery Fund established under Section
38-11-201.

(13) "Laborer" means a person who provides services at the site of the construction on
an owner-occupied residence as an employee of an original contractor or other qualified
beneficiary performing qualified services on the residence.

(14) "Licensee" means any holder of a license issued under Title 58, Chapters 3a, 22,
53, and 55.

(15) "Nonpaying party" means the original contractor, subcontractor, or real estate
developer who has failed to pay the qualified beneficiary making a claim against the fund.

(16) "Original contractor";

(a) means a person who contracts with the owner of real property or the owner's agent
to provide services, labor, or material for the construction of an owner-occupied residence[-];
and

(b) includes a prime consultant, as defined in Section 38-14-102.

(17) "Owner" means a person who:
(a) contracts with a person who is licensed as a contractor or is exempt from licensure
under Title 58, Chapter 55, Utah Construction Trades Licensing Act, for the construction on an

owner-occupied residence upon real property owned by that person;
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(b) contracts with a real estate developer to buy a residence upon completion of the
construction on the owner-occupied residence; or

(c) buys a residence from a real estate developer after completion of the construction
on the owner-occupied residence.

(18) "Owner-occupied residence" means a residence that is, or after completion of the
construction on the residence will be, occupied by the owner or the owner's tenant or lessee as a
primary or secondary residence within 180 days from the date of the completion of the
construction on the residence.

(19) "Qualified beneficiary" means a person who:

(a) provides qualified services;

(b) pays necessary fees or assessments required under this chapter; and

(c) registers with the division:

(1) as a licensed contractor under Subsection 38-11-301(1) or (2), if that person seeks
recovery from the fund as a licensed contractor; or

(i1) as a person providing qualified services other than as a licensed contractor under
Subsection 38-11-301(3) if the person seeks recovery from the fund in a capacity other than as
a licensed contractor.

(20) (a) "Qualified services" means the following performed in construction on an
owner-occupied residence:

(i) contractor services provided by a contractor licensed or exempt from licensure
under Title 58, Chapter 55, Utah Construction Trades Licensing Act;

(i1) architectural services provided by an architect licensed under Title 58, Chapter 3a,
Architects Licensing Act;

(iii) engineering and land surveying services provided by a professional engineer or
land surveyor licensed or exempt from licensure under Title 58, Chapter 22, Professional
Engineers and Professional Land Surveyors Licensing Act;

(iv) landscape architectural services by a landscape architect licensed or exempt from
licensure under Title 58, Chapter 53, Landscape Architects Licensing Act;

(v) design and specification services of mechanical or other systems;

(vi) other services related to the design, drawing, surveying, specification, cost

estimation, or other like professional services;

- 10 -
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(vil) providing materials, supplies, components, or similar products;

(viii) renting equipment or materials;

(ix) labor at the site of the construction on the owner-occupied residence; and

(x) site preparation, set up, and installation of factory built housing.

(b) "Qualified services" do not include the construction of factory built housing in the
factory.

(21) "Real estate developer" means a person having an ownership interest in real
property who:

(a) contracts with a person who is licensed as a contractor or is exempt from licensure
under Title 58, Chapter 55, Utah Construction Trades Licensing Act, for the construction of a
residence that is offered for sale to the public; or

(b) is a licensed contractor under Title 58, Chapter 55, Utah Construction Trades
Licensing Act, who engages in the construction of a residence that is offered for sale to the
public.

(22) (a) "Residence" means an improvement to real property used or occupied, to be
used or occupied as, or in conjunction with:

(1) a primary or secondary detached single-family dwelling; or

(i) a multifamily dwelling up to and including duplexes.

(b) "Residence" includes factory built housing.

(23) "Subsequent owner" means a person who purchases a residence from an owner
within 180 days from the date the construction on the residence is completed.

Section 5. Section 38-11-107 is amended to read:

38-11-107. Restrictions upon maintaining a lien against residence or owner's
interest in the residence.

(1) (a) A person qualified to file a lien upon an owner-occupied residence and the real

property associated with that residence under [theprovistonsofTitle38;] Chapter 1,
Mechanics' Liens, or Chapter 14, Construction Design Consultant Lien Act, who provides

qualified services under an agreement [effectiveonorafterJanuwary 151995], other than
directly with the owner, [shaltbe] is barred [afterFantwary+1995;] from maintaining a lien

upon that residence and real property or recovering a judgment in any civil action against the

owner or the owner-occupied residence to recover monies owed for qualified services provided

“11 -
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by that person if:

[to] (1) an owner meets the conditions described in Subsections 38-11-204(4)(a) and
[t](b); or

[tby1)] (i1) (A) a subsequent owner purchases a residence from an owner;

[tD] (B) the subsequent owner who purchased the residence under Subsection
(DH[yt1(a)(i)(A) occupies the residence as a primary or secondary residence within 180 days
from the date of transfer or the residence is occupied by the subsequent owner's tenant or lessee
as a primary or secondary residence within 180 days from the date of transfer; and

[t1] (C) the owner from whom the subsequent owner purchased the residence met the
conditions described in Subsections 38-11-204(4)(a) and [4](b).

(b) (i) As used in this Subsection (1)(b):

(A) "Contract residence":

(D) _means the owner-occupied residence for which a subcontractor provides service,

labor, or materials; and

(I)_includes the real property associated with that owner-occupied residence.

(B) "General contract”" means an oral or written contract between an owner and an

original contractor for providing service, labor, or materials for construction on an

owner-occupied residence.

(C)_"Subcontractor" means a person who provides service, labor, or materials for

construction on an owner-occupied residence under an agreement other than directly with the

owner.

(i1) A subcontractor qualified to file a lien upon a contract residence under Chapter 1,

Mechanics' Liens, is barred from maintaining a lien upon that contract residence or from
recovering a judgment in a civil action against the owner, the contract residence, or, as

provided in Subsection (1)(b)(iii), a subsequent owner to recover for service, labor, or materials

provided by the subcontractor:

(A) if the amount of the general contract under which the subcontractor provides

service, labor, or materials totals no more than $5.000; and

B) whether or not the original contractor is licensed under Title 58, Chapter 55, Utah

Construction Trades Licensing Act.

(ii1) A subsequent owner is protected under Subsection (1)(b)(ii) to the same extent as

-12 -
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an owner if:

(A) the subsequent owner purchases the contract residence from the owner; and

(B) (D) the subsequent owner occupies the residence as a primary or secondary

residence within 180 days after the date of transfer; or

II) the subsequent owner's tenant or lessee occupies the residence as a primary or

secondary residence within 180 days after the date of the transfer.

(2) If aresidence is constructed under conditions that do not meet all of the provisions
of Subsection (1)(a) or (b), that residence and the real property associated with that residence as
provided in Section 38-1-4 shall be subject to any mechanics' lien as provided in Section
38-1-3.

(3) A lien claimant who files a mechanics' lien [er-fereclosure] under Chapter 1,

Mechanics' Liens, a design consultant lien under Chapter 14, Construction Design Consultant

Lien Act, or a foreclosure or enforcement action upon an owner-occupied residence is not

liable for costs and [attorneys'] attorney fees under Sections 38-1-17 and 38-1-18 or for any
damages arising from a civil action related to the lien filing or foreclosure action if the lien
claimant removes the lien within 15 days from the date the owner obtains a certificate of
compliance and mails a copy of the certificate of compliance by certified mail to the lien
claimant at the address provided for by Subsection 38-1-7(2)(a)(v). The 15-day period begins
accruing from the date postmarked on the certificate of compliance sent to the lien claimant.

Section 6. Section 38-11-110 is amended to read:

38-11-110. Issuance of certificates of compliance.

(1) (a) The director [shalt-haveauthorityto] may issue [erdeny] a certificate of
compliance only after determining through an informal proceeding, as set forth in Title 63G,
Chapter 4, Administrative Procedures Actl[;]:

(i) that the owner is in compliance with Subsections 38-11-204(4)(a) and [](b)[:]; or

(i1) subject to Subsection (2), that the owner is entitled to protection under Subsection
38-11-107(1)(b).

(b) If the director determines through an informal proceeding under Subsection (1)(a)
that an owner seeking the issuance of a certificate of compliance under Subsection (1)(a)(i) is

not in compliance as provided in that subsection, the director may not issue a certificate of

compliance.

-13 -
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(2) (a) An owner seeking the issuance of a certificate of compliance under Subsection

1)(a)(i1) shall submit an affidavit, as defined by the division by rule, affirming that the owner

is entitled to protection under Subsection 38-11-107(1)(b).

(b) If an owner's affidavit under Subsection (2)(a) is disputed, the owner may file a

complaint in small claims court or district court to resolve the dispute.
(c) The director may issue a certificate of compliance to an owner seeking issuance of a

certificate under Subsection (1)(a)(ii) if:

(1) the owner's affidavit under Subsection (2)(a) is undisputed; or

(i1) a small claims court or district court resolves any dispute over the owner's affidavit

in favor of the owner.

Section 7. Section 38-11-204 is amended to read:

38-11-204. Claims against the fund -- Requirement to make a claim --
Qualifications to receive compensation -- Qualifications to receive a certificate of
compliance.

(1) To claim recovery from the fund a person shall:

(a) meet the requirements of [etther] Subsection (4) or [(7)] (6);

(b) pay an application fee determined by the division under Section 63J-1-504; and

(c) file with the division a completed application on a form provided by the division
accompanied by supporting documents establishing:

(i) that the person meets the requirements of [etther] Subsection (4) or [(7)] (6);

(1) that the person was a qualified beneficiary or laborer during the construction on the
owner-occupied residence; and

(iii) the basis for the claim.

(2) To recover from the fund, the application required by Subsection (1) shall be filed
no later than one year:

(a) from the date the judgment required by Subsection (4)(d) is entered;

(b) from the date the nonpaying party filed bankruptcy, if the claimant is precluded
from obtaining a judgment or from satisfying the requirements of Subsection (4)(d) because the
nonpaying party filed bankruptcy within one year after the entry of judgment; or

(c) from the date the laborer, trying to recover from the fund, completed the laborer's

qualified services.
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(3) [Toobtam] The issuance of a certificate of compliance [anmrowneroragentof-the

Htaand-(Htby] is governed by Section 38-11-110.

(4) To recover from the fund, regardless of whether the residence is occupied by the

owner, a subsequent owner, or the owner or subsequent owner's tenant or lessee, a qualified
beneficiary shall establish that:

(a) (1) the owner of the owner-occupied residence or the owner's agent entered into a
written contract with an original contractor licensed or exempt from licensure under Title 58,
Chapter 55, Utah Construction Trades Licensing Act:

(A) for the performance of qualified services;

(B) to obtain the performance of qualified services by others; or

(C) for the supervision of the performance by others of qualified services in
construction on that residence;

(i1) the owner of the owner-occupied residence or the owner's agent entered into a
written contract with a real estate developer for the purchase of an owner-occupied residence;
or

(ii1) the owner of the owner-occupied residence or the owner's agent entered into a
written contract with a factory built housing retailer for the purchase of an owner-occupied
residence;

(b) the owner has paid in full the original contractor, licensed or exempt from licensure
under Title 58, Chapter 55, Utah Construction Trades Licensing Act, real estate developer, or
factory built housing retailer under Subsection (4)(a) with whom the owner has a written
contract in accordance with the written contract and any amendments to the contract;

(c) (1) the original contractor, licensed or exempt from licensure under Title 58,
Chapter 55, Utah Construction Trades Licensing Act, the real estate developer, or the factory
built housing retailer subsequently failed to pay a qualified beneficiary who is entitled to
payment under an agreement with that original contractor or real estate developer licensed or
exempt from licensure under Title 58, Chapter 55, Utah Construction Trades Licensing Act, for
services performed or materials supplied by the qualified beneficiary;

(i1) a subcontractor who contracts with the original contractor, licensed or exempt from

licensure under Title 58, Chapter 55, Utah Construction Trades Licensing Act, the real estate
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460  developer, or the factory built housing retailer failed to pay a qualified beneficiary who is

461  entitled to payment under an agreement with that subcontractor or supplier; or

462 (ii1) a subcontractor who contracts with a subcontractor or supplier failed to pay a

463  qualified beneficiary who is entitled to payment under an agreement with that subcontractor or
464  supplier;

465 (d) (i) unless precluded from doing so by the nonpaying party's bankruptcy filing

466  within the applicable time, the qualified beneficiary filed an action against the nonpaying party

467  to recover monies owed to the qualified beneficiary within the earlier of:

468 (A) 180 days from the date the qualified beneficiary filed a notice of claim under

469  Section 38-1-7; or

470 (B) 270 days from the completion of the original contract pursuant to Subsection

471  38-1-7(1);

472 (i1) the qualified beneficiary has obtained a judgment against the nonpaying party who

473  failed to pay the qualified beneficiary under an agreement to provide qualified services for
474  construction of that owner-occupied residence;

475 (iii) (A) the qualified beneficiary has:

476 (I) obtained from a court of competent jurisdiction the issuance of an order requiring
477  the judgment debtor, or if a corporation any officer of the corporation, to appear before the
478  court at a specified time and place to answer concerning the debtor's or corporation's property;
479 (II) received return of service of the order from a person qualified to serve documents
480  under the Utah Rules of Civil Procedure, Rule 4(b); and

481 (IIT) made reasonable efforts to obtain asset information from the supplemental

482  proceedings; and

483 (B) if assets subject to execution are discovered as a result of the order required under
484  Subsection (4)(d)(iii)(A) or for any other reason, to obtain the issuance of a writ of execution
485  from a court of competent jurisdiction; or

486 (iv) the qualified beneficiary timely filed a proof of claim where permitted in the

487  bankruptcy action, if the nonpaying party has filed bankruptcy;

488 (e) the qualified beneficiary is not entitled to reimbursement from any other person;
489  and
490 (f) the qualified beneficiary provided qualified services to a contractor, licensed or

- 16 -
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exempt from licensure under Title 58, Chapter 55, Utah Construction Trades Licensing Act.

(5) The requirements of Subsections (4)(d)(ii) and (iii) need not be met if the qualified
beneficiary is prevented from compliance because the nonpaying party files bankruptcy.

(6) To recover from the fund a laborer shall:

(a) establish that the laborer has not been paid wages due for the work performed at the
site of a construction on an owner-occupied residence; and

(b) provide any supporting documents or information required by rule by the division.

(7) A fee determined by the division under Section 63J-1-504 shall be deducted from
any recovery from the fund received by a laborer.

(8) The requirements of Subsections (4)(a) and [4)](b) may be satisfied if an owner or
agent of the owner establishes to the satisfaction of the director that the owner of the
owner-occupied residence or the owner's agent entered into a written contract with an original
contractor who:

(a) was a business entity that was not licensed under Title 58, Chapter 55, Utah
Construction Trades Licensing Act, but was solely or partly owned by an individual who was
licensed under Title 58, Chapter 55, Utah Construction Trades Licensing Act; or

(b) was a natural person who was not licensed under Title 58, Chapter 55, Utah
Construction Trades Licensing Act, but who was the sole or partial owner and qualifier of a
business entity that was licensed under Title 58, Chapter 55, Utah Construction Trades
Licensing Act.

(9) The director shall have equitable power to determine if the requirements of
Subsections (4)(a) and [t4)](b) have been met, but any decision by the director under this
chapter shall not alter or have any effect on any other decision by the division under Title 58,
Occupations and Professions.

Section 8. Section 38-14-101 is enacted to read:

CHAPTER 14. CONSTRUCTION DESIGN CONSULTANT LIEN ACT
Part 1. General Provisions
38-14-101. Title.

This chapter is known as the "Construction Design Consultant Lien Act."

Section 9. Section 38-14-102 is enacted to read:
38-14-102. Definitions.
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As used in this chapter:

(1) "Applicable county recorder" means the office of the recorder of each county in

which any part of the property on which a claimant claims or intends to claim a lien under this
chapter is located.

(2) "Benefitted property" means the property for which a design consultant provides

design services under a design services contract.

(3) "Claimant" means a person entitled to claim a lien under this chapter.

(4) "Compensation" means payment:

(a) for design services that a design consultant renders or expenses that a design

consultant incurs; and

(b) that is:

(1) based on time spent and expenses incurred;

(i1) a stipulated sum;

(i1i) based on a percentage of construction cost;

(iv) a cost plus fixed or percentage fee:

(v) a commission; or
(vi) a combination of Subsection (4)(b)(i) through (v).

(5) "Design consultant" means a person engaged in the business of providing design

services for compensation, including:

(a) an architect licensed under Title 58, Chapter 3, Part 3a, Licensing;

(b) a professional engineer or professional land surveyor licensed under Title 58,

Chapter 22, Part 3, Licensure; and

(c) alandscape architect licensed under Title 58, Chapter 53, Part 3, Licensing.

(6) "Design services':

(a) means services:

(i) that are preliminary to actual construction activities on a construction project;

(i1) by which a construction project is conceptualized, planned, designed, and

facilitated; and

(ii1) that include:

(A) preparing and providing a study, report, rendering, model, plat, map, plan,

drawing, specification, constructability review, or cost estimate; and
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B) consultation, site investigation, soil investigation, programming, plannin

designing, interior designing, drawing, scheduling, materials testing, construction staking,

construction procurement, construction contract administration, observation, and inspection;
and

C) similar service regarding an improvement to real property:; and

(b) does not include supervision of, labor for, or furnishing or renting materials or

equipment used in the construction, alteration, or improvement of real property or any building,

structure, or improvement on real property.

(7) _"Design services contract" means a contract under which a design consultant agrees

to provide design services as an independent contractor for compensation.

(8) "Division" means the Division of Occupational and Professional Licensing created
in Section 58-1-103.

(9) "Enforcement action" means an action filed under Section 38-14-301 to enforce a

lien under this chapter.

(10) "Liened property" means property that is subject to a lien under this chapter.

(11) "Mechanic's lien" means a lien under Chapter 1, Mechanics' Lien.

12) "Owner-occupied residence" has the same meaning as defined in Section
38-11-102.

(13) "Preliminary notice" means a notice described in Subsection 38-14-202(2).

(14) "Prime consultant”" means a design consultant who enters a design services

contract with an owner, the owner's agent, or any other person other than another design
consultant.

(15) "Service period" means the period beginning the date on which a design

consultant first provides a design service under a design services contract and ends at the end

of the day on which the design consultant completes the design services that the design

consultant was engaged to provide.

(16) "Subconsultant" means a design consultant who enters into a design services

contract with another design consultant.

Section 10. Section 38-14-103 is enacted to read:
38-14-103. Inapplicability to public facilities.

This chapter does not apply to a public building, structure, or improvement.
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Section 11. Section 38-14-104 is enacted to read:
38-14-104. Prohibition against waiving or altering rights and privileges --
Exception.

(1) (a) A design services contract may not in advance waive or alter any of the rights

and privileges provided under this chapter.

(b) A provision of a design services contract purporting to waive or alter any of the

rights and privileges provided under this chapter is void.

(2) Notwithstanding Subsection (1), a claimant may waive or limit the claimant's lien

rights under this chapter, in part or in whole, if the claimant has received payment for design

services the claimant provided.

Section 12. Section 38-14-201 is enacted to read:
Part 2. Design Consultant Lien
38-14-201. Design consultant has a lien for value of design services.

(1) As provided in this chapter, a design consultant has a lien on benefitted property for

the value of the design services the design consultant provides for the property under a design

services contract, whether or not the improvements envisioned in the design services are

ultimately constructed or installed.

(2) (a) A lien under this chapter is entirely separate and independent from a mechanic's

lien.

(b) A design consultant is not entitled to a mechanic's lien for design services that the

design consultant provides.

Section 13. Section 38-14-202 is enacted to read:

38-14-202. Preliminary notice of design consultant lien.

(1) (a) A design consultant may, during the service period, submit a preliminary notice

to each applicable county recorder for recording.

(b) A design consultant who fails to submit a preliminary notice during the service

period may not claim a lien under this chapter.

(2) A preliminary notice shall include:
(a) the name, mailing address, and telephone number of the design consultant on whose

behalf the notice is submitted;

(b) a declaration that the design consultant intends to hold and claim a lien under this

- 20 -



615
616
617
618
619
620
621
622
623
624
625
626
627
628
629
630
631
632
633
634
635
636
637
638
639
640
641
642
643
644
645

03-01-10 2:43 PM 2nd Sub. (Salmon) S.B. 107

chapter if the design consultant is not paid for the design services provided:

(c)_a general description of the design services that the design consultant has provided

or will provide;:

(d) the name of the person with whom the design consultant has a design services

contract;

(e) a description of the benefitted property sufficient for identification;

(f)_the signature of the design consultant or authorized agent: and

(2) a certificate or jurat under Subsection 57-3-101(1) entitling a document to be

recorded.

Section 14. Section 38-14-203 is enacted to read:

38-14-203. Notice of lien -- Time for filing -- Content of notice -- Mailing a copy of
the notice.

(1) (a) A design consultant who has submitted a preliminary notice under Section

38-14-202 may file a notice of lien for recording with each applicable county recorder if the

design consultant does not receive full payment for the design services.

(b) A design consultant who fails to file a notice of lien as provided in Subsection

(1)(a) within 90 days after completion of providing design services under a design services

contract may not claim a lien under this chapter.

(2) A notice of lien shall include:

(a) the claimant's name, mailing address, and telephone number;

(b) a declaration that the claimant claims a lien under this chapter;

(c) the date the preliminary notice was recorded;

(d) the name of the person with whom the claimant has a design services contract;

(e) a general description of the design services that the claimant provided;

(f) the date the claimant completed providing design services, if the claimant has

completed providing the design services;

(2) the name, if known, of the reputed owner of the property or, if the name is not

known, the name of the record owner of the property:

(h) a description of the benefitted property sufficient for identification;

(1) the principal amount claimed under the lien, exclusive of interest, costs, and

attorney fees;
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646 (1) _the signature of the claimant or the claimant's authorized agent;
647 (k) a certificate or jurat under Subsection 57-3-101(1) entitling a document to be

648  recorded; and

649 (D) _if the lien is claimed against an owner-occupied residence, a statement meeting the

650 requirements that the division establishes by rule in accordance with Title 63G, Chapter 3,

651 Utah Administrative Rulemaking Act, describing the steps an owner may take to require a

652  claimant to remove a lien, as provided in Section 38-11-107.
653 (3) A prime consultant's notice of lien may include an amount claimed by a

654  subconsultant whether or not the subconsultant submitted a preliminary notice or filed a notice
655 oflien.

656 (4) (a) Within 30 days after filing a notice of lien, a claimant shall mail a copy of the

657 notice of lien by certified mail, return receipt requested, to:

658 (1) the record owner of the benefitted property; or

659 (i1) if the claimant does not readily know the record owner's address, to the owner's last

660  known address according to the last completed real property assessment roll of the county in

661 which the property is located.

662 (b) A claimant who fails to mail a copy of the notice of lien as required in Subsection

663 (4)(a) is precluded from being awarded costs and attorney fees against the record or reputed

664  owner in an enforcement action.

665 (5) Nothing in this section may be construed to prohibit a design consultant from filing
666  anotice of lien before completing the design services under a design services contract.

667 Section 15. Section 38-14-204 is enacted to read:

668 38-14-204. Recording and indexing of notices -- Constructive notice.

669 (1) A county recorder shall:

670 (a) record each preliminary notice submitted and notice of lien filed under this chapter:
671 and

672 (b) maintain an index of recorded preliminary notices and notices of lien.

673 (2) All persons are considered to have notice of a preliminary notice or notice of lien
674  from the time of its recording.

675 Section 16. Section 38-14-205 is enacted to read:

676 38-14-205. Scope of lien -- Multiple lots or subdivisions.
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677 (1) A lien under this chapter:

678 (a) extends to and covers as much of the land on which a building, structure, or

679 improvement is made as is necessary for convenient use and occupation; and

680 (b) attaches to each franchise, privilege, appurtenance, machinery, and fixture

681  pertaining to or used in connection with the land, building, structure, or improvement.

682 (2) For purposes of this chapter, multiple lots or other subdivisions of land occupied by
683  asingle building are considered to be a single lot or subdivision.

684 Section 17. Section 38-14-206 is enacted to read:

685 38-14-206. Single lien on multiple buildings or improvements.

686 (1) Subject to Subsection (2), a claimant may claim a single lien against two or more
687  buildings or other improvements owned by the same person.

688 (2) A claimant claiming a lien as described in Subsection (1) shall designate the

689  amount claimed to be due on each of the buildings or other improvements included in the lien.
690 Section 18. Section 38-14-207 is enacted to read:

691 38-14-207. Relation back and priority of lien.

692 (1) A lien under this chapter:

693 (a) relates back to and takes effect as of the earliest recording of a preliminary notice

694  submitted by a prime consultant or any of the prime consultant's subconsultants claiming under

695  the lien; and

696 (b) except as provided in Section 38-14-209, has priority over a lien, mortgage, or

697  other encumbrance:

698 (i) that attaches after the preliminary notice is recorded; or

699 (i1) (A) that had not been recorded at the time that the preliminary notice was recorded;
700  and

701 (B) of which the claimant had no notice.

702 (2) Notwithstanding Subsection (1):

703 (a) a prime consultant's lien is on equal footing with a lien of a subconsultant of the

704  prime consultant; and

705 (b) alien under this chapter for design services provided on or after the effective date,

706  under Section 38-1-5. of a mechanic's lien is on equal footing with a mechanic's lien on the

707  benefitted property arising from the construction of the structure or improvement for which the
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design services giving rise to the lien under this chapter were provided.

Section 19. Section 38-14-208 is enacted to read:
38-14-208. Invalidity of attachment, garnishment, or executive levy.

(1) An attachment, garnishment, or execution levy upon money that an owner of

property subject to a lien under this chapter owes a prime consultant is not valid against a

subconsultant's lien.

(2) An attachment, garnishment, or execution levy upon money that a subconsultant's

employer owes to the subconsultant is not valid against a lien of the subconsultant's

subconsultant.
Section 20. Section 38-14-209 is enacted to read:
38-14-209. Payment for design services -- Subordination of design consultant lien.

(1) A lien of a design consultant who receives payment in full for design services

provided as of a specified date, together with accrued interest and lien costs, is subordinate to a

lien, mortgage, or other encumbrance that attaches:

(a) after the recording of a preliminary notice submitted by the design consultant or a

subconsultant of the design consultant; and

(b) before the specified date.

(2) For purposes of this section:

(a)_a payment for design services is applied first to accrued lien costs, then to accrued

interest allowed by contract or statute, whichever is greater, then to accrued principal; and

(b) lien costs:
(1) _include:

(A) any cost of preparing and recording a notice of lien; and

(B) if an enforcement action has been filed, accrued attorney fees and costs, if allowed

under this chapter: and

(i1) do not include the cost of preparing and recording a preliminary notice.

Section 21. Section 38-14-301 is enacted to read:

Part 3. Enforcement of Design Consultant Lien
38-14-301. Action to enforce a lien -- Time for filing -- Notice of pendency of
action.

(1) To enforce a lien under this chapter, a claimant shall, within 180 days after the date
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on which the claimant filed a notice of lien under Section 38-14-203:

(a) file an action; and

(b) file for recording with each applicable county recorder a notice of the pendency of

the action, in the manner provided for an action affecting title to or right to possess real

property.
(2) (a) If a claimant fails to file an action to enforce a lien under this chapter within the

time provided in Subsection (1), the lien is void and unenforceable.

(b) If a claimant fails to file a notice of the pendency of the action within the time

provided in Subsection (1), the lien is void except as to:

(1) _those who have been made parties to the action; and

(i1) those with actual knowledge of the commencement of the action.
(c) The claimant or anyone claiming under the claimant bears the burden of proof to

show actual knowledge under Subsection (2)(b)(i1).

(3) This section does not impair or affect the right of a person to maintain a personal

action to recover a debt due for work done or materials provided.

Section 22. Section 38-14-302 is enacted to read:

38-14-302. Lien enforcement action against an owner of a residence.
(1) As used in this section:

(a) "Owner" has the same meaning as defined in Section 38-11-102.

(b) "Residence" has the same meaning as defined in Section 38-11-102.

(2) (a) A claimant who files an enforcement action with respect to a lien against a

residence shall include with the service of the complaint on the owner of the residence:

(i) instructions explaining the owner's rights under Chapter 11, Residence Lien

Restriction and Lien Recovery Fund Act; and

(i1) a form to enable the owner to exercise those rights.

(b) The instructions and form required under Subsection (2)(a) shall meet requirements

that the division establishes by rule under Title 63G, Chapter 3, Utah Administrative
Rulemaking Act.

(3) A claimant who fails to provide an owner the instructions and form required under

Subsection (2) is barred from maintaining or enforcing a lien upon the owner's residence.

(4) (a) Adjudication of a residence owner's rights and liabilities under this chapter and
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Chapter 11, Residence Lien Restriction and Lien Recovery Fund Act, is stayed until after the

owner has a reasonable period to establish compliance with Subsections 38-11-204(4)(a) and

(b) through an informal proceeding under Section 38-11-110, if the informal proceeding is

commenced within 30 days after the owner is served with a summons in an enforcement action.
(b) An owner who applies to the division for a certificate of compliance, as defined in

Section 38-11-102, shall send by certified mail to each claimant a copy of:

(1) the application for a certificate of compliance: and

(i1) all materials filed in connection with the application.

(c) The division shall notify each claimant listed in the owner's application of the

issuance or denial of a certificate of compliance.

Section 23. Section 38-14-303 is enacted to read:
38-14-303. Parties -- Consolidation -- Intervention.

(1) A claimant who does not contest the claims of other claimants may join an

enforcement action as a plaintiff.

(2) The court may consolidate separate enforcement actions and make all parties in the

separate actions parties in the consolidated action.

(3) The court may make a person claiming a lien a defendant if the person fails or

refuses to become a plaintiff.

(4) A claimant who is not made a party to an enforcement action may intervene at any

time before the final hearing.

Section 24. Section 38-14-304 is enacted to read:
38-14-304. Priority in satisfying liens -- Proceeds of sale of property subject to lien
-- Deficiency judgment -- Excess proceeds.

(1) The court in an enforcement action shall:

(a) provide for the satisfaction of liens claimed against the same property in the

following order:

(1) the lien of a subconsultant employed by another subconsultant;

(i1) the lien of a subconsultant employed by a prime consultant; and

(ii1) the lien of a prime consultant;

(b) cause the benefitted property to be sold to satisfy the liens and to pay costs in the

same manner as a mortgage foreclosure under Title 78B, Chapter 6, Part 9, Mortgage
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Foreclosure, subject to the same right of redemption applicable in a mortgage foreclosure

action.

(2) If the proceeds of a sale under Subsection (1)(b), after payment of costs, are not

sufficient to satisfy the amount of all liens, the court shall order the proceeds to be paid:

(a) in the order specified in Subsection (1)(a); and

(b) pro rata to claimants in each category under Subsection (1)(a) if the proceeds are

not sufficient to pay in full all claimants in that category.
(3) A claimant whose claim is not paid in full through an enforcement action may:

(a) be awarded a judgment for the unpaid balance: and

(b) execute on the judgment.

(4) The court in an enforcement action shall order any excess proceeds from a sale

under Subsection (1)(b) to be paid to each person that the court determines is entitled to

payment.
Section 25. Section 38-14-305 is enacted to read:

38-14-305. Attorney fees -- Offer of judgment.

(1) Except as provided in Subsection (2) and Section 38-11-107, the court in an

enforcement action shall award the prevailing party reasonable attorney fees, in an amount

determined by the court, to be taxed as costs in the action.
(2) A person who is guilty of a violation under Subsection 38-14-310(1) may not be

awarded attorney fees under Subsection (1).

(3) (a) A person against whom an enforcement action is brought may make an offer of

judgment as provided in Rule 68 of the Utah Rules of Civil Procedure.

(b) The claimant to whom an offer is made under Subsection (3)(a) shall pay the costs

and attorney fees that are incurred by the person making the offer after the offer is made if:
(1) _the claimant does not accept the offer; and

(i1) the final judgement obtained by the claimant is not more favorable than the offer.

Section 26. Section 38-14-306 is enacted to read:

38-14-306. Subconsultant lien not affected by payment to prime consultant.

If a subconsultant has begun to furnish service for which the subconsultant is entitled to

a lien under this chapter, a payment to the prime consultant may not impair or defeat the

subconsultant's lien.
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Section 27. Section 38-14-307 is enacted to read:
38-14-307. Prime consultant lien not affected by premature payment.

A payment to a prime consultant before the payment is due under the prime consultant's

contract:

(1) does not defeat, diminish, or discharge a lien in favor of any person except the

prime consultant; and

(2) is considered as if not made, even if the prime consultant to whom the payment is

made:
(a) abandons the prime consultant's contract; or

(b) becomes liable to the owner for the nonperformance of the contract.
Section 28. Section 38-14-308 is enacted to read:

38-14-308. Scope of subconsultant lien -- Limit on design services contract.

(1) A lien in favor of a subconsultant under this chapter extends to the full price of the

subconsultant's design services contract, subject to Subsection (2).

(2) 1If, at the time of the commencement to provide consultant services, the owner has

paid some or all of the prime consultant's design services contract according to the terms of the

contract:

(a) the prime consultant's lien extends only to the unpaid balance under the contract;

and

(b) the lien of a subconsultant who has notice of the payment is limited to the unpaid

balance under the contract.

(3) A design services contract may not make some or all of the contract price payable,

and a payment under a design service contract may not be made, before the commencement of
providing design services in order to evade or defeat a provision of this chapter.

Section 29. Section 38-14-309 is enacted to read:

38-14-309. Cancellation of lien -- Penalty for untimely cancellation.

(1) A claimant shall submit for recording to each applicable county recorder an
instrument cancelling the claimant's lien:

(a) if:

(1) the amount secured by the lien is paid in full, including:

(A) all costs incurred; and
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(B) the fees for cancellation:; and

(i1) a person interested in the benefitted property requests the claimant to cancel the

lien; and
(b) within 10 days after the request to cancel the lien is made.
(2) 1If a claimant fails to cancel a lien within the time provided under Subsection (1),

the claimant is liable to the person making the request for the greater of:
() _$100 per day after the time provided under Subsection (1) until the lien is

cancelled; and

(b) actual damages.

Section 30. Section 38-14-310 is enacted to read:
38-14-310. Pursuing a lien with improper intent for more than is due -- Criminal
penalty and civil liability.

(1) A claimant is guilty of a class B misdemeanor if the claimant intentionally pursues

a lien under this chapter for an amount greater than the amount actually due, with the intent to:

(a) cloud the property's title;

(b) exact by the lien more than is due: or

(c) procure an unjustified advantage or benefit.

(2) A claimant who is guilty of a violation under Subsection (1) is liable to the property

owner, prime consultant, or subconsultant affected by the lien for an amount equal to the

greater of:
(a) twice the amount by which the amount claimed under the lien exceeds the amount

actually due; and

(b) actual damages.

Section 31. Section 38-14-311 is enacted to read:
38-14-311. Assignable nature of lien.

(1) A lien under this chapter is assignable to the same extent that another chose in

action is assignable.

(2) An assignee of a lien under this chapter may commence and prosecute an

enforcement action in the assignee's own name.

Section 32. Section 38-14-401 is enacted to read:

Part 4. Alternate Security for Design Consultant Lien
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894 38-14-401. Definitions.

895 As used in this part:

896 (1) "Affected party" means:

897 (a) an owner of an interest in liened property; or

898 (b) a prime consultant or subconsultant affected by the lien.

899 (2) "Alternate security" means, as described in Subsection 38-14-402(2)(a)(iii), a surety

900 bond or evidence of a cash deposit.

901 (3) "Lien amount" means the amount of a lien under this chapter as:

902 (a) claimed by a claimant in a notice of lien; or

903 (b) determined under Section 38-14-405, if the amount of the lien is determined under
904  that section.

905 Section 33. Section 38-14-402 is enacted to read:

906 38-14-402. Notice of release of lien and substitution of alternate security.

907 (1) An affected party may submit for recording with each applicable county recorder a

908 notice of release of lien and substitution of alternate security:

909 (a) if:

910 (i) the affected party disputes the correctness or validity of the lien; and

911 (i1) the notice meets the requirements of Subsection (2); and

912 (b) within 90 days after the affected party is served with a summons and complaint in
913  an enforcement action.

914 (2) (a) A notice under Subsection (1) shall:

915 (1) meet the requirements for the recording of a document under Title 57, Chapter 3,

916  Recording of Documents;

917 (i1) refer to the lien sought to be released, including the entry number, book number,

918 and page number applicable to the lien's recording;

919 (ii1) have attached to it:

920 (A) a surety bond executed by a surety company that is treasury listed, A-rated by AM

921 Best Company, and authorized to issue surety bonds in the state: or

922 (B) evidence of a cash deposit that meets the requirements that the Department of

923  Commerce establishes by rule in accordance with Title 63G, Chapter 3, Utah Administrative
924  Rulemaking Act.

-30 -



925
926
927
928
929
930
931
932
933
934
935
936
937
938
939
940
941
942
943
944
945
946
947
948
949
950
951
952
953
954
955

03-01-10 2:43 PM 2nd Sub. (Salmon) S.B. 107

(b) The alternate security under Subsection (2)(a)(iii) shall:

(1) _be in an amount equal to:

(A) 150% of the lien amount, if the lien amount is $25.000 or more;:

(B) 175% of the lien amount, if the lien amount is at least $15.000 but less than

$25.000; and
(©) 200% of the lien amount, if the lien amount is less than $15.,000;

1) be made payable to the claimant;

(i11) be conditioned for the payment of:

(A) the judgment that has been or may be rendered against the liened property in an

enforcement action; and

(B) any costs and attorney fees that the court awards; and

(iv) has the affected party as principal.

(3) (a) Within 30 days after a notice of release of lien and substitution of alternate

security under this section is recorded, the affected party shall serve a copy of the notice,

together with any attachments, on the claimant.

(b) If an enforcement action is pending at the time the copy of the notice is served on

the claimant under Subsection (3)(a), the claimant shall, within 90 days after being served with

the notice, file a motion to add the alternate security as a party to the enforcement action.

(c) (1) If a copy of the notice is not served on the claimant as required under Subsection

(3)(a) and subject to Subsection (3)(c)(ii), the claimant has until six months after discovery of

the notice to file a motion to add the alternate security as a party to the enforcement action.

(i) Notwithstanding Subsections (3)(b) and (¢)(i), an action may not be commenced

against the alternate security more than two years after the date the notice is recorded.

Section 34. Section 38-14-403 is enacted to read:
38-14-403. Releasing property from lien -- Effect of lien release and alternate
security.

(1) Upon the recording of a notice of release and substitution of alternate security

under Section 38-14-402, the liened property is released from a lien under this chapter.

(2) A recorded notice of release and substitution of alternate security under Section

38-14-402 is effective as to any amendment to the lien being released if the amount of the

surety bond or cash deposit is enough to satisfy the requirements of Subsection
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956  38-14-402(2)(b)(1) with respect to the amended lien.

957 Section 35. Section 38-14-404 is enacted to read:
958 38-14-404. Release of alternate security.
959 The alternate security attached to a notice of release of lien and substitution of alternate

960  security under Section 38-14-402 is discharged and released upon:

961 (1) the claimant's failure to commence an action against the alternate security within
962  the time allowed under Section 38-14-301 for filing an enforcement action;
963 (2) the claimant's failure to file a motion to add the alternate security as a party to an

964  enforcement action within the time required under Subsection 38-14-402(3);

965 (3) the dismissal with prejudice, as to the claimant, of an enforcement action or action

966  against the alternate security; or

967 (4) the entry of judgment against the claimant in:

968 (a) an enforcement action; or

969 (b) an action against the alternate security.

970 Section 36. Section 38-14-405 is enacted to read:

971 38-14-405. Petition to determine lien amount -- Procedure -- Requirements for

972  and limits on court order or judgment.

973 (1) For the sole purpose of determining the amount of alternate security under

974  Subsection 38-14-401(2)(b)(ii)(A). an affected party may file a petition in district court of the
975  county in which the liened property is located to obtain a summary determination of the correct
976  amount of the lien claim for the sole purpose of determining the required amount of alternate

977  security.
978 (2) A petition under Subsection (1) shall:

979 (a) state with specificity the factual and legal bases for disputing the amount of the lien

980 claim; and

981 (b) be supported by a sworn affidavit and any other evidence the petitioner has to

982  support the petition.

983 (3) A petitioner under Subsection (1) shall serve a copy of the petition on the claimant

984  as provided under Rule 4 of the Utah Rules of Civil Procedure, together with a notice of

985  hearing, if a hearing is scheduled before the petition is served.

986 (4) A court that finds a petition under this section to be insufficient may dismiss the
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petition without a hearing.

(5) A court that finds a petition under this section to be sufficient shall schedule a

hearing within 10 days after service of the petition to determine the correct amount of the lien

claim for the sole purpose of determining the required amount of alternate security.
(6) A claimant may attend a hearing held under Subsection (5) and contest the petition.

(7) A court order or judgment under this section:

(a) is limited to a determination of the amount of a lien claim for the sole purpose of

determining the amount of alternate security; and
(b) does not conclusively establish:

(1) the amount to which a claimant is entitled;

(i1) the validity of the lien claim; or

(iii) any person's right to any other legal remedy.

(8) The court shall include in its order or judgment a legal description of the liened

property.
(9) A petitioner under this section may submit for recording to an applicable county

recorder a certified copy of an order or judement issued under this section.

(10) (a) A court may not award attorney fees in a proceeding under this section.

(b) A court may consider the result in a proceeding under this section in an award of

attorney fees under other provisions of this chapter.
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