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{Senmator Karen-Mayne}Representative Todd E. Kiser proposes the following substitute

bill:
CONSTRUCTION LICENSEES RELATED AMENDMENTS
2011 GENERAL SESSION
STATE OF UTAH
Chief Sponsor: Karen Mayne
House Sponsor: Todd E. Kiser
LONG TITLE

General Description:

This bill modifies labor, commerce, and general government provisions to address

issues related to construction licensees that are unincorporated entities.

Highlighted Provisions:
This bill:

>

(R4

amends provisions related to wages, workers' compensation, antidiscrimination, and
occupational safety and health, to address coverage of owners of unincorporated
entities that are construction licensees;

addresses workers' compensation fraud:

amends definitions;

modifies requirements related to applying for a contractor license;
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» addresses demonstration of financial responsibility;
» addresses administrative actions that can be taken related to unprofessional or
unlawful conduct;
» addresses lawful presence in the United States;
» imposes workers' compensation and unemployment coverage requirements related
to certain construction licensees; and

» makes technical and conforming amendments.

Money Appropriated in this Bill:
None

Other Special Clauses:
This bill takes effect on July 1, 2011.

Utah Code Sections Affected:

AMENDS:
34-28-2, as last amended by Laws of Utah 1997, Chapter 375
34A-2-103, as last amended by Laws of Utah 2008, Chapters 250, 263, and 318
34A-2-110, as last amended by Laws of Utah 2008, Chapter 263
34A-5-102, as last amended by Laws of Utah 2008, Chapter 382
34A-6-103, as last amended by Laws of Utah 2008, Chapter 382
58-55-102, as last amended by Laws of Utah 2010, Chapters 27, 53, and 227
58-55-302, as last amended by Laws of Utah 2010, Chapters 227 and 372
58-55-306, as last amended by Laws of Utah 2002, Chapter 241
58-55-401, as renumbered and amended by Laws of Utah 1994, Chapters 181 and 308
58-55-501, as last amended by Laws of Utah 2010, Chapters 53 and 387
58-55-502, as last amended by Laws of Utah 2001, Chapter 198
58-55-503, as last amended by Laws of Utah 2010, Chapters 278 and 387
63G-2-302, as last amended by Laws of Utah 2010, Chapters 36 and 379
63G-11-104, as last amended by Laws of Utah 2010, Chapter 191

Be it enacted by the Legislature of the state of Utah:
Section 1. Section 34-28-2 is amended to read:

34-28-2. Definitions -- Unincorporated entities.
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(1) As used in this chapter:

[(D] (a) "Commission" means the Labor Commission.

[€2)] (b) "Division" means the Division of Antidiscrimination and Labor.

[3)] () "Employer" includes every person, firm, partnership, association, corporation,
receiver or other officer of a court of this state, and any agent or officer of any of the
above-mentioned classes, employing any person in this state.

(d) "Unincorporated entity" means an entity organized or doing business in the state
that is not:

(1) an individual;

(i1) a corporation: or

(ii1) publicly traded.

[H] (e) "Wages" means [alt] the amounts due the employee for labor or services,
whether the amount is fixed or ascertained on a time, task, piece, commission basis or other
method of calculating such amount.

(2) (a) For purposes of this chapter, an unincorporated entity that is required to be

licensed under Title 58, Chapter 55, Utah Construction Trades Licensing Act, is presumed to

be the employer of each fmemberoftindividual who. directly or indirectly, holds an ownership

interest in the unincorporated entity.
(b) Pursuant to rules made by the commission in accordance with Title 63G, Chapter 3,

Utah Administrative Rulemaking Act, an unincorporated entity may rebut the presumption
under Subsection (2)(a) for famembertan individual by establishing by clear and convincing

evidence that the individual:

(1) is an active manager of the unincorporated entity:;

(i1) directly or indirectly holds at least a $26%6+8% ownership interest in the

unincorporated entity; forrand

(ii1) is not subject to supervision or control in the performance of work by:

(A) the unincorporated entity; or

(B) a person with whom the unincorporated entity contracts.

(c) As part of the rules made under Subsection (2)(b), the commission may define:

(1) "active manager":

(i1) "directly or indirectly holds at least a {26%7}8% ownership interest"; and
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(iii) "subject to supervision or control in the performance of work."
(d) The commission by rule made in accordance with Title 63G, Chapter 3, Utah
Administrative Rulemaking Act, may establish a procedure, consistent with Section 34-28-7,

under which an unincorporated entity may seek approval of a mutual agreement to pay wages

on non-regular paydays.

Section 2. Section 34A-2-103 is amended to read:

34A-2-103. Employers enumerated and defined -- Regularly employed --
Statutory employers.

(1) (a) The state, and each county, city, town, and school district in the state are
considered employers under this chapter and Chapter 3, Utah Occupational Disease Act.

(b) For the purposes of the exclusive remedy in this chapter and Chapter 3, Utah
Occupational Disease Act prescribed in Sections 34A-2-105 and 34A-3-102, the state is
considered to be a single employer and includes any office, department, agency, authority,
commission, board, institution, hospital, college, university, or other instrumentality of the
state.

(2) (a) Except as provided in Subsection (4), each person, including each public utility
and each independent contractor, who regularly employs one or more workers or operatives in
the same business, or in or about the same establishment, under any contract of hire, express or
implied, oral or written, is considered an employer under this chapter and Chapter 3, Utah
Occupational Disease Act.

(b) As used in this Subsection (2):

(1) "Independent contractor" means any person engaged in the performance of any work
for another who, while so engaged, is:

(A) independent of the employer in all that pertains to the execution of the work;

(B) not subject to the routine rule or control of the employer;

(C) engaged only in the performance of a definite job or piece of work; and

(D) subordinate to the employer only in effecting a result in accordance with the
employer's design.

(i1) "Regularly" includes all employments in the usual course of the trade, business,
profession, or occupation of the employer, whether continuous throughout the year or for only a

portion of the year.
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(3) (a) The client under a professional employer organization agreement regulated
under Title 31A, Chapter 40, Professional Employer Organization Licensing Act:

(1) is considered the employer of a covered employee; and

(i1) subject to Section 31A-40-209, shall secure workers' compensation benefits for a
covered employee by complying with Subsection 34A-2-201(1) or (2) and commission rules.

(b) The division shall promptly inform the Insurance Department if the division has
reason to believe that a professional employer organization is not in compliance with
Subsection 34A-2-201(1) or (2) and commission rules.

(4) A domestic employer who does not employ one employee or more than one
employee at least 40 hours per week is not considered an employer under this chapter and
Chapter 3, Utah Occupational Disease Act.

(5) (a) As used in this Subsection (5):

(1) (A) "agricultural employer" means a person who employs agricultural labor as
defined in Subsections 35A-4-206(1) and (2) and does not include employment as provided in
Subsection 35A-4-206(3); and

(B) notwithstanding Subsection (5)(a)(1)(A), only for purposes of determining who is a
member of the employer's immediate family under Subsection (5)(a)(ii), if the agricultural
employer is a corporation, partnership, or other business entity, "agricultural employer" means
an officer, director, or partner of the business entity;

(i1) "employer's immediate family" means:

(A) an agricultural employer's:

(I) spouse;

(II) grandparent;

(IIT) parent;

(IV) sibling;

(V) child;

(VI) grandchild,

(VII) nephew; or

(VII) niece;

(B) aspouse of any person provided in Subsection (5)(a)(ii)(A)(II) through (VIII); or

(C) an individual who is similar to those listed in Subsections (5)(a)(ii)(A) or (B) as
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defined by rules of the commission; and

(i11)) "nonimmediate family" means a person who is not a member of the employer's
immediate family.

(b) For purposes of this chapter and Chapter 3, Utah Occupational Disease Act, an
agricultural employer is not considered an employer of a member of the employer's immediate
family.

(c) For purposes of this chapter and Chapter 3, Utah Occupational Disease Act, an
agricultural employer is not considered an employer of a nonimmediate family employee if:

(1) for the previous calendar year the agricultural employer's total annual payroll for all
nonimmediate family employees was less than $8,000; or

(i1) (A) for the previous calendar year the agricultural employer's total annual payroll
for all nonimmediate family employees was equal to or greater than $8,000 but less than
$50,000; and

(B) the agricultural employer maintains insurance that covers job-related injuries of the
employer's nonimmediate family employees in at least the following amounts:

(I) $300,000 liability insurance, as defined in Section 31A-1-301; and

(I1) $5,000 for health care benefits similar to benefits under health care insurance as
defined in Section 31A-1-301.

(d) For purposes of this chapter and Chapter 3, Utah Occupational Disease Act, an
agricultural employer is considered an employer of a nonimmediate family employee if:

(1) for the previous calendar year the agricultural employer's total annual payroll for all
nonimmediate family employees is equal to or greater than $50,000; or

(i1) (A) for the previous year the agricultural employer's total payroll for nonimmediate
family employees was equal to or exceeds $8,000 but is less than $50,000; and

(B) the agricultural employer fails to maintain the insurance required under Subsection
(5)(c)(ii)(B).

(6) An employer of agricultural laborers or domestic servants who is not considered an
employer under this chapter and Chapter 3, Utah Occupational Disease Act, may come under
this chapter and Chapter 3, Utah Occupational Disease Act, by complying with:

(a) this chapter and Chapter 3, Utah Occupational Disease Act; and

(b) the rules of the commission.
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(7) (a) (i) As used in this Subsection (7)(a), "employer" includes any of the following
persons that procures work to be done by a contractor notwithstanding whether or not the
person directly employs a person:

(A) asole proprietorship;

(B) a corporation;

(C) apartnership;

(D) a limited liability company; or

(E) a person similar to one described in Subsections (7)(a)(i)(A) through (D).

(i1) If an employer procures any work to be done wholly or in part for the employer by
a contractor over whose work the employer retains supervision or control, and this work is a
part or process in the trade or business of the employer, the contractor, all persons employed by
the contractor, all subcontractors under the contractor, and all persons employed by any of
these subcontractors, are considered employees of the original employer for the purposes of
this chapter and Chapter 3, Utah Occupational Disease Act.

(b) Any person who is engaged in constructing, improving, repairing, or remodelling a
residence that the person owns or is in the process of acquiring as the person's personal
residence may not be considered an employee or employer solely by operation of Subsection
(7)(a).

(c) A partner in a partnership or an owner of a sole proprietorship is not considered an
employee under Subsection (7)(a) if the employer who procures work to be done by the
partnership or sole proprietorship obtains and relies on either:

(1) avalid certification of the partnership's or sole proprietorship's compliance with
Section 34A-2-201 indicating that the partnership or sole proprietorship secured the payment of
workers' compensation benefits pursuant to Section 34A-2-201; or

(i1) if a partnership or sole proprietorship with no employees other than a partner of the
partnership or owner of the sole proprietorship, a workers' compensation coverage waiver
issued by an insurer pursuant to Section 31A-22-1011 stating that:

(A) the partnership or sole proprietorship is customarily engaged in an independently
established trade, occupation, profession, or business; and

(B) the partner or owner personally waives the partner's or owner's entitlement to the

benefits of this chapter and Chapter 3, Utah Occupational Disease Act, in the operation of the

-7 -



SB0035S02 compared with SB0035S01

partnership or sole proprietorship.

(d) A director or officer of a corporation is not considered an employee under
Subsection (7)(a) if the director or officer is excluded from coverage under Subsection
34A-2-104(4).

(e) A contractor or subcontractor is not an employee of the employer under Subsection
(7)(a), if the employer who procures work to be done by the contractor or subcontractor obtains
and relies on either:

(1) avalid certification of the contractor's or subcontractor's compliance with Section
34A-2-201; or

(i1) if a partnership, corporation, or sole proprietorship with no employees other than a
partner of the partnership, officer of the corporation, or owner of the sole proprietorship, a
workers' compensation coverage waiver issued by an insurer pursuant to Section 31A-22-1011
stating that:

(A) the partnership, corporation, or sole proprietorship is customarily engaged in an
independently established trade, occupation, profession, or business; and

(B) the partner, corporate officer, or owner personally waives the partner's, corporate
officer's, or owner's entitlement to the benefits of this chapter and Chapter 3, Utah
Occupational Disease Act, in the operation of the partnership's, corporation's, or sole
proprietorship's enterprise under a contract of hire for services.

(f) () For purposes of this Subsection (7)(f), "eligible employer" means a person who:

(A) is an employer; and

(B) procures work to be done wholly or in part for the employer by a contractor,
including:

(I) all persons employed by the contractor;

(II) all subcontractors under the contractor; and

(IIT) all persons employed by any of these subcontractors.

(i) Notwithstanding the other provisions in this Subsection (7), if the conditions of
Subsection (7)(f)(iii) are met, an eligible employer is considered an employer for purposes of
Section 34A-2-105 of the contractor, subcontractor, and all persons employed by the contractor
or subcontractor described in Subsection (7)(f)(1)(B).

(ii1) Subsection (7)(f)(ii) applies if the eligible employer:
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(A) under Subsection (7)(a) is liable for and pays workers' compensation benefits as an
original employer under Subsection (7)(a) because the contractor or subcontractor fails to
comply with Section 34A-2-201;

(B) (I) secures the payment of workers' compensation benefits for the contractor or
subcontractor pursuant to Section 34A-2-201;

(IT) procures work to be done that is part or process of the trade or business of the
eligible employer; and

(IIT) does the following with regard to a written workplace accident and injury
reduction program that meets the requirements of Subsection 34A-2-111(3)(d):

(Aa) adopts the workplace accident and injury reduction program;

(Bb) posts the workplace accident and injury reduction program at the work site at
which the eligible employer procures work; and

(Cc) enforces the workplace accident and injury reduction program according to the
terms of the workplace accident and injury reduction program; or

(C) (I) obtains and relies on:

(Aa) avalid certification described in Subsection (7)(c)(i) or (7)(e)(i);

(Bb) a workers' compensation coverage waiver described in Subsection (7)(c)(ii) or
(7)(e)(ii); or

(Cc) proof that a director or officer is excluded from coverage under Subsection
34A-2-104(4);

(II) is liable under Subsection (7)(a) for the payment of workers' compensation benefits
if the contractor or subcontractor fails to comply with Section 34A-2-201;

(IIT) procures work to be done that is part or process in the trade or business of the
eligible employer; and

(IV) does the following with regard to a written workplace accident and injury
reduction program that meets the requirements of Subsection 34A-2-111(3)(d):

(Aa) adopts the workplace accident and injury reduction program;

(Bb) posts the workplace accident and injury reduction program at the work site at
which the eligible employer procures work; and

(Cc) enforces the workplace accident and injury reduction program according to the

terms of the workplace accident and injury reduction program.
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(8) (a) For purposes of this Subsection (8), "unincorporated entity" means an entity

organized or doing business in the state that is not:

(1) an individual;

(i1) a corporation: or

(ii1) publicly traded.

(b) For purposes of this chapter and Chapter 3. Utah Occupational Disease Act. an

unincorporated entity that is required to be licensed under Title 58, Chapter 55, Utah

Construction Trades Licensing Act, is considered the emplover of each individual

who holds, directly or indirectly, an ownership interest in the unincorporated entity.

Notwithstanding Subsection (7)(c) and Subsection 34A-2-104(3). the unincorporated entity

shall provide the individual who holds the ownership interest workers' compensation coveraget

for-themembert under this chapter and Chapter 3. Utah Occupational Disease Act.
Section 3. Section 34A-2-110 is amended to read:

34A-2-110. Workers' compensation insurance fraud -- Elements -- Penalties --
Notice.

(1) Asused in this section:

(a) "Corporation" has the same meaning as in Section 76-2-201.

(b) "Intentionally" has the same meaning as in Section 76-2-103.

(c) "Knowingly" has the same meaning as in Section 76-2-103.

(d) "Person" has the same meaning as in Section 76-1-601.

(e) "Recklessly" has the same meaning as in Section 76-2-103.

(f) "Thing of value" means one or more of the following obtained under this chapter or
Chapter 3, Utah Occupational Disease Act:

(1) workers' compensation insurance coverage;

(i1) disability compensation;

(i11) a medical benefit;

(iv) a good;

(v) aprofessional service;

(vi) a fee for a professional service; or

(vil) anything of value.

(2) (a) A person is guilty of workers' compensation insurance fraud if that person

-10 -



SB0035S02 compared with SB0035S01

intentionally, knowingly, or recklessly:

(1) devises a scheme or artifice to do the following by means of a false or fraudulent
pretense, representation, promise, or material omission:

(A) obtain a thing of value under this chapter or Chapter 3;

(B) avoid paying the premium that an insurer charges, for an employee on the basis of
the underwriting criteria applicable to that employee, to obtain a thing of value under this
chapter or Chapter 3; or

(C) deprive an employee of a thing of value under this chapter or Chapter 3; and

(i) communicates or causes a communication with another in furtherance of the
scheme or artifice.

(b) A violation of this Subsection (2) includes a scheme or artifice to:

(1) make or cause to be made a false written or oral statement with the intent to obtain
insurance coverage as mandated by this chapter or Chapter 3 at a rate that does not reflect the
risk, industry, employer, or class code actually covered by the insurance coverage;

(i) form a business, reorganize a business, or change ownership in a business with the
intent to;

(A) obtain insurance coverage as mandated by this chapter or Chapter 3 at a rate that
does not reflect the risk, industry, employer, or class code actually covered by the insurance
coverage;

(B) misclassify an emplovee as described in Subsection (2)(b)(iii); or

(C) deprive an employee of workers' compensation coverage as required by Subsection

34A-2-103(8);

(ii1) misclassify an employee as one of the following so as to avoid the obligation to

obtain insurance coverage as mandated by this chapter or Chapter 3:
(A) an independent contractor;
(B) asole proprietor;
(C) an owner;
(D) a partner;
(E) an officer; or
(F) amember in a limited liability company;

(iv) use a workers' compensation coverage waiver issued under Section 31A-22-1011
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to deprive an employee of workers' compensation coverage under this chapter or Chapter 3; or

(v) collect or make a claim for temporary disability compensation as provided in
Section 34A-2-410 while working for gain.

(3) (a) Workers' compensation insurance fraud under Subsection (2) is punishable in
the manner prescribed in Subsection (3)(c).

(b) A corporation or association is guilty of the offense of workers' compensation
insurance fraud under the same conditions as those set forth in Section 76-2-204.

(c) (1) In accordance with Subsection (3)(c)(i1), the determination of the degree of an
offense under Subsection (2) shall be measured by the following on the basis of which creates
the greatest penalty:

(A) the total value of all property, money, or other things obtained or sought to be
obtained by the scheme or artifice described in Subsection (2); or

(B) the number of individuals not covered under this chapter or Chapter 3 because of
the scheme or artifice described in Subsection (2).

(i) A person is guilty of:

(A) aclass A misdemeanor:

(I) if the value of the property, money, or other thing of value described in Subsection
(3)(c)(1)(A) is less than $1,000; or

(IT) for each individual described in Subsection (3)(c)(i)(B), if the number of
individuals described in Subsection (3)(c)(i)(B) is less than five;

(B) a third degree felony:

(I) if the value of the property, money, or other thing of value described in Subsection
(3)(c)(1)(A) is equal to or greater than $1,000, but is less than $5,000; or

(IT) for each individual described in Subsection (3)(c)(i)(B), if the number of
individuals described in Subsection (3)(c)(i)(B) is equal to or greater than five, but is less than
50; and

(C) asecond degree felony:

() if the value of the property, money, or other thing of value described in Subsection
(3)(c)(1)(A) is equal to or greater than $5,000; or

(IT) for each individual described in Subsection (3)(c)(i)(B), if the number of
individuals described in Subsection (3)(c)(i)(B) is equal to or greater than 50.
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(4) The following are not a necessary element of an offense described in Subsection
2):

(a) reliance on the part of a person;

(b) the intent on the part of the perpetrator of an offense described in Subsection (2) to
permanently deprive a person of property, money, or anything of value; or

(c) an insurer or self-insured employer giving written notice in accordance with
Subsection (5) that workers’ compensation insurance fraud is a crime.

(5) (a) An insurer or self-insured employer who, in connection with this chapter or
Chapter 3, Utah Occupational Disease Act, prints, reproduces, or furnishes a form described in
Subsection (5)(b) shall cause to be printed or displayed in comparative prominence with other
content on the form the statement: "Any person who knowingly presents false or fraudulent
underwriting information, files or causes to be filed a false or fraudulent claim for disability
compensation or medical benefits, or submits a false or fraudulent report or billing for health
care fees or other professional services is guilty of a crime and may be subject to fines and
confinement in state prison."

(b) Subsection (5)(a) applies to a form upon which a person:

(1) applies for insurance coverage;

(i1) applies for a workers' compensation coverage waiver issued under Section
31A-22-1011;

(i11) reports payroll;

(iv) makes a claim by reason of accident, injury, death, disease, or other claimed loss;
or

(v) makes a report or gives notice to an insurer or self-insured employer.

(c) An insurer or self-insured employer who issues a check, warrant, or other financial
instrument in payment of compensation issued under this chapter or Chapter 3, shall cause to
be printed or displayed in comparative prominence above the area for endorsement a statement
substantially similar to the following: "Workers' compensation insurance fraud is a crime
punishable by Utah law."

(d) This Subsection (5) applies only to the legal obligations of an insurer or a
self-insured employer.

(e) A person who violates Subsection (2) is guilty of workers’ compensation insurance
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fraud, and the failure of an insurer or a self-insured employer to fully comply with this
Subsection (5) is not:

(1) a defense to violating Subsection (2); or

(i1) grounds for suppressing evidence.

(6) In the absence of malice, a person, employer, insurer, or governmental entity that
reports a suspected fraudulent act relating to a workers' compensation insurance policy or claim
is not subject to civil liability for libel, slander, or another relevant cause of action.

(7) In an action involving workers' compensation, this section supersedes Title 31A,
Chapter 31, Insurance Fraud Act.

Section {37+4. Section 34A-5-102 is amended to read:

34A-5-102. Definitions -- Unincorporated entities.

(1) As used in this chapter:

[(D] (a) "Apprenticeship" means a program for the training of apprentices including a
program providing the training of those persons defined as apprentices by Section 35A-6-102.

[2)] (b) "Bona fide occupational qualification" means a characteristic applying to an
employee:

[t2)] (1) that is necessary to the operation; or

[b)] (i1) is the essence of the employee's employer's business.

[(33] (¢) "Court" means:

[t@)] (1) the district court in the judicial district of the state in which the asserted unfair
employment practice occurred; or

[tb)] (i1) if this court is not in session at that time, a judge of the court described in
Subsection [3)ta)] (1)(c)().

[H] (d) "Director" means the director of the division.

[65)] (e) "Disability" means a physical or mental disability as defined and covered by
the Americans with Disabilities Act of 1990, 42 U.S.C. Sec. 12102.

[t67] (f) "Division" means the Division of Antidiscrimination and Labor.

[€H] (2) "Employee" means any person applying with or employed by an employer.

[(8)t)] (h) () "Employer" means:

[(D] (A) the state;
[t)] (B) any political subdivision;
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[(1D] (C) a board, commission, department, institution, school district, trust, or agent
of the state or its political subdivisions; or

[tv)] (D) a person employing 15 or more employees within the state for each working
day in each of 20 calendar weeks or more in the current or preceding calendar year.

[()] (i1) "Employer" does not include:

[(D] (A) a religious organization or association;

[t] (B) areligious corporation sole; or

[(r)] (C) any corporation or association constituting a wholly owned subsidiary or
agency of any religious organization or association or religious corporation sole.

[(99] (1) "Employment agency" means any person:

[t2)] () undertaking to procure employees or opportunities to work for any other
person; or

[b)] (i1) holding [1tself] the person out to be equipped to take an action described in
Subsection [(Htay] (1(1)(1).

[(19)] (j) "Joint apprenticeship committee" means any association of representatives of
a labor organization and an employer providing, coordinating, or controlling an apprentice
training program.

[(1D] (k) "Labor organization" means any organization that exists for the purpose in
whole or in part of:

[t@)] (1) collective bargaining;

[t)] (i) dealing with employers concerning grievances, terms or conditions of
employment; or

[te)] (ii1) other mutual aid or protection in connection with employment.

[(+2)] (1) "National origin" means the place of birth, domicile, or residence of an
individual or of an individual's ancestors.

[(13)] (m) "On-the-job-training" means any program designed to instruct a person who,
while learning the particular job for which the person is receiving instruction:

[t@)] (1) is also employed at that job; or

[b)] (i) may be employed by the employer conducting the program during the course
of the program, or when the program is completed.

[(HH] (n) "Person" means one or more individuals, partnerships, associations,
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corporations, legal representatives, trusts or trustees, receivers, the state and all political
subdivisions and agencies of the state.

[(15)] (o) "Presiding officer" means the same as that term is defined in Section
63G-4-103.

[(16)] (p) "Prohibited employment practice" means a practice specified as
discriminatory, and therefore unlawful, in Section 34A-5-106.

[(tH] (@) "Retaliate" means the taking of adverse action by an employer, employment
agency, labor organization, apprenticeship program, on-the-job training program, or vocational
school against one of its employees, applicants, or members because the employee, applicant,
or member:

[ta)] (1) has opposed any employment practice prohibited under this chapter; or

[(b)] (i1) filed charges, testified, assisted, or participated in any way in any proceeding,
investigation, or hearing under this chapter.

(r) "Unincorporated entity" means an entity organized or doing business in the state

that is not:

(1) an individual;

(i1) a corporation; or

(ii1) publicly traded.

[(18)] (s) "Vocational school" means any school or institution conducting a course of
instruction, training, or retraining to prepare individuals to follow an occupation or trade, or to
pursue a manual, technical, industrial, business, commercial, office, personal services, or other
nonprofessional occupations.

(2) (a) For purposes of this chapter, an unincorporated entity that is required to be

licensed under Title 58, Chapter 55, Utah Construction Trades Licensing Act, is presumed to

be the employer of each fmemberoftindividual who, directly or indirectly, holds an ownership

interest in the unincorporated entity.
(b) Pursuant to rules made by the commission in accordance with Title 63G, Chapter 3,

Utah Administrative Rulemaking Act, an unincorporated entity may rebut the presumption
under Subsection (2)(a) for famembertan individual by establishing by clear and convincing

evidence that the fmembertindividual:
(1) is an active manager of the unincorporated entity:;
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(i1) directly or indirectly holds at least a $26%+8% ownership interest in the

unincorporated entity; forfand

(ii1) is not subject to supervision or control in the performance of work by:

(A) the unincorporated entity: or

(B) a person with whom the unincorporated entity contracts.
(c) As part of the rules made under Subsection (2)(b), the commission may define:

(1) "active manager":

(i1) "directly or indirectly holds at least a {26%+8% ownership interest"; and

(iii) "subject to supervision or control in the performance of work."
Section {#}5. Section 34A-6-103 is amended to read:

34A-6-103. Definitions -- Unincorporated entities.

(1) As used in this chapter:

[(D] (a) "Administrator" means the director of the Division of Occupational Safety and
Health.

[(2)] (b) "Amendment" means such modification or change in a code, standard, rule, or
order intended for universal or general application.

[3)] (c¢) "Commission" means the Labor Commission.

[H] (d) "Council" means the Utah Occupational Safety and Health Advisory Council.

[65] (e) "Division" means the Division of Occupational Safety and Health.

[t6)] (f) "Employee" includes any person suffered or permitted to work by an employer.

(6] (g) "Employer" means:

[t@)] (1) the state;

[tb)y—each] (ii) a county, city, town, and school district in the state; and

[fe)—everyperson;firm;and privatecorporatton|

(iii) a person, including a public [utthttes] utility, having one or more workers or
operatives regularly employed in the same business, or in or about the same establishment,
under any contract of hire.

[€8)] (h) "Hearing" means a proceeding conducted by the commission.

[(9] (1) "Imminent danger" means a danger exists which reasonably could be expected
to cause an occupational disease, death, or serious physical harm immediately, or before the

danger could be eliminated through enforcement procedures under this chapter.
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[(16)] (1) "National consensus standard" means any occupational safety and health
standard or modification:

[t2)] (1) adopted by a nationally recognized standards-producing organization under
procedures where it can be determined by the administrator and division that persons interested
and affected by the standard have reached substantial agreement on its adoption;

[(b)] (i1) formulated in a manner which affords an opportunity for diverse views to be
considered; and

[tey] (ii1) designated as such a standard by the Secretary of the United States
Department of Labor.

[(1D] (k) "Person" means the general public, one or more individuals, partnerships,
associations, corporations, legal representatives, trustees, receivers, and the state and its
political subdivisions.

[(2)] (1) "Publish" means publication in accordance with Title 63G, Chapter 3, Utah
Administrative Rulemaking Act.

[(13)] (m) "Secretary" means the Secretary of the United States Department of Labor.

[(H#] (n) "Standard" means an occupational health and safety standard or group of
standards which requires conditions, or the adoption or use of one or more practices, means,
methods, operations, or processes, reasonably necessary to provide safety and healthful
employment and places of employment.

(o) "Unincorporated entity" means an entity organized or doing business in the state

that is not:

(1) an individual;

(i1) a corporation; or

(ii1) publicly traded.

[(15)] (p) "Variance" means a special, limited modification or change in the code or
standard applicable to the particular establishment of the employer or person petitioning for the
modification or change.

[(16)] (@) "Workplace" means any place of employment.

(2) (a) For purposes of this chapter, an unincorporated entity that is required to be

licensed under Title 58, Chapter 55, Utah Construction Trades Licensing Act, is presumed to

be the employer of each fmemberoftindividual who, directly or indirectly, holds an ownership
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interest in the unincorporated entity.

(b) Pursuant to rules made by the commission in accordance with Title 63G, Chapter 3,
Utah Administrative Rulemaking Act, an unincorporated entity may rebut the presumption

under Subsection (2)(a) for famembertan individual by establishing by clear and convincing
evidence that the fmembertindividual:

(1) is an active manager of the unincorporated entity:

(i1) directly or indirectly holds at least a $26%+8% ownership interest in the

unincorporated entity; forfand

(ii1) is not subject to supervision or control in the performance of work by:

(A) the unincorporated entity: or

(B) a person with whom the unincorporated entity contracts.
(c) As part of the rules made under Subsection (2)(b), the commission may define:

(1) "active manager":

(11) "directly or indirectly holds at least a £26%+}8% ownership interest"; and

(iii) "subject to supervision or control in the performance of work."

Section {5+6. Section 58-55-102 is amended to read:

58-55-102. Definitions.

In addition to the definitions in Section 58-1-102, as used in this chapter:

(1) (a) "Alarm business or company" means a person engaged in the sale, installation,
maintenance, alteration, repair, replacement, servicing, or monitoring of an alarm system,
except as provided in Subsection (1)(b).

(b) "Alarm business or company" does not include:

(1) aperson engaged in the manufacture and sale of alarm systems when that person is
not engaged in the installation, maintenance, alteration, repair, replacement, servicing, or
monitoring of alarm systems, and the manufacture or sale occurs only at a place of business
established by the person engaged in the manufacture or sale and does not involve site visits at
the place or intended place of installation of an alarm system; or

(i1) an owner of an alarm system, or an employee of the owner of an alarm system who
is engaged in installation, maintenance, alteration, repair, replacement, servicing, or monitoring
of the alarm system owned by that owner.

(2) "Alarm company agent" means any individual employed within this state by a
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person engaged in the alarm business.

(3) "Alarm system" means equipment and devices assembled for the purpose of:

(a) detecting and signaling unauthorized intrusion or entry into or onto certain
premises; or

(b) signaling a robbery or attempted robbery on protected premises.

(4) "Apprentice electrician" means a person licensed under this chapter as an
apprentice electrician who is learning the electrical trade under the immediate supervision of a
master electrician, residential master electrician, a journeyman electrician, or a residential
journeyman electrician.

(5) "Apprentice plumber" means a person licensed under this chapter as an apprentice
plumber who is learning the plumbing trade under the immediate supervision of a master
plumber, residential master plumber, journeyman plumber, or a residential journeyman
plumber.

(6) "Approved continuing education" means instruction provided through courses
under a program established under Subsection 58-55-302.5(2).

(7) "Board" means the Electrician Licensing Board, Alarm System Security and
Licensing Board, or Plumbers Licensing Board created in Section 58-55-201.

(8) "Combustion system" means an assembly consisting of:

(a) piping and components with a means for conveying, either continuously or
intermittently, natural gas from the outlet of the natural gas provider's meter to the burner of the
appliance;

(b) the electric control and combustion air supply and venting systems, including air
ducts; and

(c) components intended to achieve control of quantity, flow, and pressure.

(9) "Commission" means the Construction Services Commission created under Section
58-55-103.

(10) "Construction trade" means any trade or occupation involving:

(a) (1) construction, alteration, remodeling, repairing, wrecking or demolition, addition
to, or improvement of any building, highway, road, railroad, dam, bridge, structure, excavation
or other project, development, or improvement to other than personal property; and

(i1) constructing, remodeling, or repairing a manufactured home or mobile home as

-20 -



SB0035S02 compared with SB0035S01

defined in Section 58-56-3; or

(b) installation or repair of a residential or commercial natural gas appliance or
combustion system.

(11) "Construction trades instructor" means a person licensed under this chapter to
teach one or more construction trades in both a classroom and project environment, where a
project is intended for sale to or use by the public and is completed under the direction of the
instructor, who has no economic interest in the project.

(12) (a) "Contractor" means any person who for compensation other than wages as an
employee undertakes any work in the construction, plumbing, or electrical trade for which
licensure is required under this chapter and includes:

(i) a person who builds any structure on [hts] the person's own property for the purpose
of sale or who builds any structure intended for public use on [hts] the person's own property;

(i1) any person who represents [himselfto-be] that the person is a contractor by

advertising or any other means;

(ii1) any person engaged as a maintenance person, other than an employee, who
regularly engages in activities set forth under the definition of "construction trade";

(iv) any person engaged in any construction trade for which licensure is required under
this chapter; or

(v) a construction manager who performs management and counseling services on a
construction project for a fee.

(b) "Contractor" does not include an alarm company or alarm company agent.

(13) (a) "Electrical trade" means the performance of any electrical work involved in the
installation, construction, alteration, change, repair, removal, or maintenance of facilities,
buildings, or appendages or appurtenances.

(b) "Electrical trade" does not include:

(1) transporting or handling electrical materials;

(i1) preparing clearance for raceways for wiring; or

(i11)) work commonly done by unskilled labor on any installations under the exclusive
control of electrical utilities.

(c) For purposes of Subsection (13)(b):

(1) no more than one unlicensed person may be so employed unless more than five
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licensed electricians are employed by the shop; and

(i1) a shop may not employ unlicensed persons in excess of the five-to-one ratio
permitted by this Subsection (13)(c).

(14) "Elevator" has the same meaning as defined in Section 34A-7-202, except that for
purposes of this chapter it does not mean a stair chair, a vertical platform lift, or an incline
platform lift.

(15) "Elevator contractor" means a sole proprietor, firm, or corporation licensed under
this chapter that is engaged in the business of erecting, constructing, installing, altering,
servicing, repairing, or maintaining an elevator.

(16) "Elevator mechanic" means an individual who is licensed under this chapter as an
elevator mechanic and who is engaged in erecting, constructing, installing, altering, servicing,
repairing, or maintaining an elevator under the immediate supervision of an elevator contractor.

(17) "Employee" means an individual as defined by the division by rule giving
consideration to the definition adopted by the Internal Revenue Service and the Department of
Workforce Services.

(18) "Engage in a construction trade" means to:

(a) engage in, represent oneself to be engaged in, or advertise oneself as being engaged
1n a construction trade; or

(b) use the name "contractor" or "builder" or in any other way lead a reasonable person
to believe one is or will act as a contractor.

(19) (a) "Financial responsibility" means a demonstration of a current and expected
future condition of financial solvency evidencing a reasonable expectation to the division and
the board that an applicant or licensee can successfully engage in business as a contractor
without jeopardy to the public health, safety, and welfare.

(b) Financial responsibility may be determined by an evaluation of the total history
concerning the licensee or applicant including past, present, and expected condition and record
of financial solvency and business conduct.

(20) "Gas appliance" means any device that uses natural gas to produce light, heat,
power, steam, hot water, refrigeration, or air conditioning.

(21) (a) "General building contractor" means a person licensed under this chapter as a

general building contractor qualified by education, training, experience, and knowledge to
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perform or superintend construction of structures for the support, shelter, and enclosure of
persons, animals, chattels, or movable property of any kind or any of the components of that
construction except plumbing, electrical work, mechanical work, and manufactured housing
installation, for which the general building contractor shall employ the services of a contractor
licensed in the particular specialty, except that a general building contractor engaged in the
construction of single-family and multifamily residences up to four units may perform the
mechanical work and hire a licensed plumber or electrician as an employee.

(b) The division may by rule exclude general building contractors from engaging in the
performance of other construction specialties in which there is represented a substantial risk to
the public health, safety, and welfare, and for which a license is required unless that general
building contractor holds a valid license in that specialty classification.

(22) (a) "General engineering contractor" means a person licensed under this chapter as
a general engineering contractor qualified by education, training, experience, and knowledge to
perform construction of fixed works in any of the following: irrigation, drainage, water, power,
water supply, flood control, inland waterways, harbors, railroads, highways, tunnels, airports
and runways, sewers and bridges, refineries, pipelines, chemical and industrial plants requiring
specialized engineering knowledge and skill, piers, and foundations, or any of the components
of those works.

(b) A general engineering contractor may not perform construction of structures built
primarily for the support, shelter, and enclosure of persons, animals, and chattels.

(23) "Immediate supervision" means reasonable direction, oversight, inspection, and
evaluation of the work of a per