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ENERGY CHANGES

2012 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Roger E. Barrus
Senate Sponsor: Ralph Okerlund

LONG TITLE
General Description:

This bill modifies provisions relating to energy development and infrastructure.
Highlighted Provisions:

This bill:

» modifies the Loan Program for Energy Efficiency Projects, including substituting
the Office of Energy Development for the Utah Geological Survey in provisions
relating to authority for administering the loan program;

» substitutes the Office of Energy Development for the Utah Geological Survey in
provisions relating to certain energy-related tax credits;

» modifies and renames the Utah Generated Renewable Energy Electricity Network
Authority Act, including expanding the act to apply to energy infrastructure instead
of transmission facilities for delivery of energy generated from a renewable source
and modifying the makeup of the authority board; and

» modifies the Utah Energy Act, including provisions relating to the governor's energy
advisor and the Office of Energy Development.
Money Appropriated in this Bill:

None
Other Special Clauses:

None
Utah Code Sections Affected:
AMENDS:

11-45-102, as last amended by Laws of Utah 2011, Chapter 14
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11-45-202, as enacted by Laws of Utah 2010, Chapter 72

11-45-203, as enacted by Laws of Utah 2010, Chapter 72

11-45-204, as enacted by Laws of Utah 2010, Chapter 72

11-45-205, as enacted by Laws of Utah 2010, Chapter 72

59-7-614, as last amended by Laws of Utah 2011, Chapter 384

59-10-1014, as last amended by Laws of Utah 2011, Chapter 384
59-10-1106, as last amended by Laws of Utah 2011, Chapter 384

63H-2-101, as enacted by Laws of Utah 2009, Chapter 378

63H-2-102, as last amended by Laws of Utah 2010, Chapter 218

63H-2-201, as enacted by Laws of Utah 2009, Chapter 378

63H-2-202, as last amended by Laws of Utah 2010, Chapters 112 and 286
63H-2-204, as last amended by Laws of Utah 2010, Chapter 90

63H-2-301, as enacted by Laws of Utah 2009, Chapter 378

63H-2-302, as enacted by Laws of Utah 2009, Chapter 378

63H-2-401, as enacted by Laws of Utah 2009, Chapter 378

63H-2-402, as enacted by Laws of Utah 2009, Chapter 378

63H-2-404, as enacted by Laws of Utah 2009, Chapter 378

63M-4-102, as renumbered and amended by Laws of Utah 2008, Chapter 382
63M-4-203, as renumbered and amended by Laws of Utah 2008, Chapter 382
63M-4-401, as enacted by Laws of Utah 2011, Chapter 375

Be it enacted by the Legislature of the state of Utah:
Section 1. Section 11-45-102 is amended to read:
11-45-102. Definitions.

As used in this section:

[t2)] (1) "Energy code" means the energy efficiency code adopted under Section
15A-1-204.
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[63] (2) (a) "Energy efficiency project” means:

(i) for an existing building, a retrofit to improve energy efficiency; or

(i) for a new building, an enhancement to improve energy efficiency beyond the
minimum required by the energy code.

(b) "Energy efficiency projects" include the following expenses:

(1) construction;

(i1) engineering;

(iii) energy audit; or

(iv) inspection.

[t45] (3) "Fund" means the Energy Efficiency Fund created in Part 2, Energy Efficiency
Fund.

(4) "Office" means the Office of Energy Development created in Section 63M-4-401.

(5) "Political subdivision" means a county, city, town, or school district.

Section 2. Section 11-45-202 is amended to read:

11-45-202. Ciriteria for loans.

(1) The [board] office shall make a loan from the fund to a political subdivision only to
finance an energy efficiency project.

(2) The [board] office may not make a loan from the fund:

(a) to finance a political subdivision's compliance with the energy code in the
construction of a new building; or

(b) with a term of less than two years or more than 12 years.

Section 3. Section 11-45-203 is amended to read:

11-45-203. Applications.

(1) A political subdivision shall submit an application to the [board] office in the form
and containing the information that the [board] office requires, which shall include the plans
and specifications for the proposed energy efficiency project.

(2) (a) In the application, a political subdivision may request a loan to cover all or part

of the cost of an energy efficiency project.
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(b) If an application is rejected, the [board] office shall notify the applicant stating the
reasons for the rejection.

Section 4. Section 11-45-204 is amended to read:

11-45-204. Energy advisor to make rules establishing criteria.

(1) In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, the
[board] office shall make rules to determine:

(a) eligibility for a loan; and

(b) priorities among energy efficiency projects.

(2) When making a rule to determine priorities among energy efficiency projects, the
[board] office may consider the following:

(a) possible additional sources of revenue;

(b) feasibility and practicality of an energy efficiency project;

(c) energy savings;

(d) annual energy cost savings;

(e) projected energy cost payback;

(f) financial need of the public facility owner;

(g) environmental and other benefits to the state and local community; and

(h) availability of federal funds.

Section 5. Section 11-45-205 is amended to read:

11-45-205. Approval of loan by energy advisor.

(1) In approving a loan, the [board] office shall:

(a) review the loan application, plans, and specifications for the project;

(b) determine whether or not to grant the loan by applying [its] the office's eligibility
criteria; and

(c) if the loan is granted, prioritize the energy efficiency project by applying [1ts] the
office's priority criteria.

(2) The [board] office may provide conditions on a loan to ensure that:

(a) the proceeds of the loan will be used to pay the cost of the project; and
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(b) the project will be completed.

Section 6. Section 59-7-614 is amended to read:

59-7-614. Renewable energy systems tax credit -- Definitions -- Limitations --
Certification -- Rulemaking authority.

(1) Asused in this section:

(a) "Active solar system":

(i) means a system of equipment capable of collecting and converting incident solar
radiation into thermal, mechanical, or electrical energy, and transferring these forms of energy
by a separate apparatus to storage or to the point of use; and

(i1) includes water heating, space heating or cooling, and electrical or mechanical
energy generation.

(b) "Biomass system" means any system of apparatus and equipment for use in
converting material into biomass energy, as defined in Section 59-12-102, and transporting that
energy by separate apparatus to the point of use or storage.

(c) "Business entity" means any sole proprietorship, estate, trust, partnership,
association, corporation, cooperative, or other entity under which business is conducted or
transacted.

(d) "Commercial energy system" means any active solar, passive solar, geothermal
electricity, direct-use geothermal, geothermal heat-pump system, wind, hydroenergy, or
biomass system used to supply energy to a commercial unit or as a commercial enterprise.

(e) "Commercial enterprise" means a business entity whose purpose is to produce
electrical, mechanical, or thermal energy for sale from a commercial energy system.

(f) (i) "Commercial unit" means any building or structure that a business entity uses to
transact its business.

(i) Notwithstanding Subsection (1)(f)(i):

(A) in the case of an active solar system used for agricultural water pumping or a wind
system, each individual energy generating device shall be a commercial unit; and

(B) if an energy system is the building or structure that a business entity uses to



H.B. 137 Enrolled Copy

142 transact its business, a commercial unit is the complete energy system itself.

143 (g) "Direct-use geothermal system" means a system of apparatus and equipment

144  enabling the direct use of thermal energy, generally between 100 and 300 degrees Fahrenheit,
145  that is contained in the earth to meet energy needs, including heating a building, an industrial
146  process, and aquaculture.

147 (h) "Geothermal electricity”" means energy contained in heat that continuously flows
148  outward from the earth that is used as a sole source of energy to produce electricity.

149 (i) "Geothermal heat-pump system" means a system of apparatus and equipment

150  enabling the use of thermal properties contained in the earth at temperatures well below 100
151  degrees Fahrenheit to help meet heating and cooling needs of a structure.

152 (j) "Hydroenergy system" means a system of apparatus and equipment capable of
153  intercepting and converting kinetic water energy into electrical or mechanical energy and

154  transferring this form of energy by separate apparatus to the point of use or storage.

155 (k) "Individual taxpayer" means any person who is a taxpayer as defined in Section
156  59-10-103 and an individual as defined in Section 59-10-103.

157 () "Office" means the Office of Energy Development created in Section 63M-4-401.
158 [(H] (m) "Passive solar system":

159 (i) means a direct thermal system that utilizes the structure of a building and its

160  operable components to provide for collection, storage, and distribution of heating or cooling
161  during the appropriate times of the year by utilizing the climate resources available at the site;
162  and

163 (i1) includes those portions and components of a building that are expressly designed
164  and required for the collection, storage, and distribution of solar energy.

165 [tm)] (n) "Residential energy system" means any active solar, passive solar, biomass,
166  direct-use geothermal, geothermal heat-pump system, wind, or hydroenergy system used to
167  supply energy to or for any residential unit.

168 [tm] (o) "Residential unit" means any house, condominium, apartment, or similar

169  dwelling unit that serves as a dwelling for a person, group of persons, or a family but does not
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include property subject to a fee under:
(i) Section 59-2-404;
(i) Section 59-2-405;
(iii) Section 59-2-405.1;
(iv) Section 59-2-405.2; or
(v) Section 59-2-405.3.

(p) "Wind system" means a system of apparatus and equipment capable of intercepting
and converting wind energy into mechanical or electrical energy and transferring these forms of
energy by a separate apparatus to the point of use, sale, or storage.

(2) (a) (1) For taxable years beginning on or after January 1, 2007, a business entity that
purchases and completes or participates in the financing of a residential energy system to
supply all or part of the energy required for a residential unit owned or used by the business
entity and situated in Utah is entitled to a nonrefundable tax credit as provided in this
Subsection (2)(a).

(i1) (A) A business entity is entitled to a tax credit equal to 25% of the reasonable costs
of each residential energy system installed with respect to each residential unit it owns or uses,
including installation costs, against any tax due under this chapter for the taxable year in which
the energy system is completed and placed in service.

(B) The total amount of each credit under this Subsection (2)(a) may not exceed $2,000
per residential unit.

(C) The credit under this Subsection (2)(a) is allowed for any residential energy system
completed and placed in service on or after January 1, 2007.

(111) If a business entity sells a residential unit to an individual taxpayer before making
a claim for the tax credit under this Subsection (2)(a), the business entity may:

(A) assign its right to this tax credit to the individual taxpayer; and

(B) if the business entity assigns its right to the tax credit to an individual taxpayer
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under Subsection (2)(a)(iii)(A), the individual taxpayer may claim the tax credit as if the
individual taxpayer had completed or participated in the costs of the residential energy system
under Section 59-10-1014.

(b) (i) For taxable years beginning on or after January 1, 2007, a business entity that
purchases or participates in the financing of a commercial energy system situated in Utah is
entitled to a refundable tax credit as provided in this Subsection (2)(b) if the commercial
energy system does not use wind, geothermal electricity, or biomass equipment capable of
producing a total of 660 or more kilowatts of electricity, and:

(A) the commercial energy system supplies all or part of the energy required by
commercial units owned or used by the business entity; or

(B) the business entity sells all or part of the energy produced by the commercial
energy system as a commercial enterprise.

(i1) (A) A business entity is entitled to a tax credit of up to 10% of the reasonable costs
of any commercial energy system installed, including installation costs, against any tax due
under this chapter for the taxable year in which the commercial energy system is completed and
placed in service.

(B) Notwithstanding Subsection (2)(b)(i1)(A), the total amount of the credit under this
Subsection (2)(b) may not exceed $50,000 per commercial unit.

(C) The credit under this Subsection (2)(b) is allowed for any commercial energy
system completed and placed in service on or after January 1, 2007.

(ii1)) A business entity that leases a commercial energy system installed on a
commercial unit is eligible for the tax credit under this Subsection (2)(b) if the lessee can
confirm that the lessor irrevocably elects not to claim the credit.

(iv) Only the principal recovery portion of the lease payments, which is the cost
incurred by a business entity in acquiring a commercial energy system, excluding interest
charges and maintenance expenses, is eligible for the tax credit under this Subsection (2)(b).

(v) A business entity that leases a commercial energy system is eligible to use the tax

credit under this Subsection (2)(b) for a period no greater than seven years from the initiation
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of the lease.

(vi) A tax credit allowed by this Subsection (2)(b) may not be carried forward or
carried back.

(c) (i) For taxable years beginning on or after January 1, 2007, a business entity that
owns a commercial energy system situated in Utah using wind, geothermal electricity, or
biomass equipment capable of producing a total of 660 or more kilowatts of electricity is
entitled to a refundable tax credit as provided in this Subsection (2)(c) if:

(A) the commercial energy system supplies all or part of the energy required by
commercial units owned or used by the business entity; or

(B) the business entity sells all or part of the energy produced by the commercial
energy system as a commercial enterprise.

(i1) (A) A business entity is entitled to a tax credit under this section equal to the
product of:

(D 0.35 cents; and

(ID) the kilowatt hours of electricity produced and either used or sold during the taxable
year.

(B) (I) The credit calculated under Subsection (2)(c)(i1)(A) may be claimed for
production occurring during a period of 48 months beginning with the month in which the
commercial energy system is placed in commercial service.

(I) The credit allowed by this Subsection (2)(c) for each year may not be carried
forward or carried back.

(C) The credit under this Subsection (2)(c) is allowed for any commercial energy
system completed and placed in service on or after January 1, 2007.

(iii) A business entity that leases a commercial energy system installed on a
commercial unit is eligible for the tax credit under this Subsection (2)(c) if the lessee can
confirm that the lessor irrevocably elects not to claim the credit.

(d) (i) A tax credit under Subsection (2)(a) or (b) may be claimed for the taxable year

in which the energy system is completed and placed in service.
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254 (i) Additional energy systems or parts of energy systems may be claimed for

255  subsequent years.

256 (ii1) If the amount of a tax credit under Subsection (2)(a) exceeds a business entity's tax
257 liability under this chapter for a taxable year, the amount of the credit exceeding the liability
258  may be carried forward for a period which does not exceed the next four taxable years.

259 (3) (a) Except as provided in Subsection (3)(b), the tax credits provided for under

260  Subsection (2) are in addition to any tax credits provided under the laws or rules and

261  regulations of the United States.

262 (b) A purchaser of one or more solar units that claims a tax credit under Section

263  59-7-614.3 for the purchase of the one or more solar units may not claim a tax credit under this
264  section for that purchase.

265 (¢c) i) The [Btah-Geotogical-Survey] office may set standards for residential and

266  commercial energy systems claiming a credit under Subsections (2)(a) and (b) that cover the
267  safety, reliability, efficiency, leasing, and technical feasibility of the systems to ensure that the
268  systems eligible for the tax credit use the state's renewable and nonrenewable energy resources
269  in an appropriate and economic manner.

270 (i1) The [Btah-Geologieal-Survey] office may set standards for residential and

271  commercial energy systems that establish the reasonable costs of an energy system, as used in
272 Subsections (2)(a)(i1)(A) and (2)(b)(i1)(A), as an amount per unit of energy production.

273 (iii) A tax credit may not be taken under Subsection (2) until the [UtalhrGeotogieat

274  Survey] office has certified that the energy system has been completely installed and is a viable
275  system for saving or production of energy from renewable resources.

276 (d) The [UtahGeotogical-Survey] office and the commission may make rules in

277  accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, that are necessary
278  to implement this section.

279 (4) (a) On or before October 1, 2012, and every five years thereafter, the Revenue and
280  Taxation Interim Committee shall review each tax credit provided by this section and report its

281  recommendations to the Legislative Management Committee concerning whether the credit

-10 -
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should be continued, modified, or repealed.

(b) The Revenue and Taxation Interim Committee's report under Subsection (4)(a)
shall include information concerning the cost of the credit, the purpose and effectiveness of the
credit, and the state's benefit from the credit.

Section 7. Section 59-10-1014 is amended to read:

59-10-1014. Renewable energy systems tax credit -- Definitions -- Limitations --
Certification -- Rulemaking authority.

(1) As used in this part:

(a) "Active solar system":

(1) means a system of equipment capable of collecting and converting incident solar
radiation into thermal, mechanical, or electrical energy, and transferring these forms of energy
by a separate apparatus to storage or to the point of use; and

(i1) includes water heating, space heating or cooling, and electrical or mechanical
energy generation.

(b) "Biomass system" means any system of apparatus and equipment for use in
converting material into biomass energy, as defined in Section 59-12-102, and transporting that
energy by separate apparatus to the point of use or storage.

(c) "Business entity" means any entity under which business is conducted or transacted.

(d) "Direct-use geothermal system" means a system of apparatus and equipment
enabling the direct use of thermal energy, generally between 100 and 300 degrees Fahrenheit,
that is contained in the earth to meet energy needs, including heating a building, an industrial
process, and aquaculture.

(e) "Geothermal electricity" means energy contained in heat that continuously flows
outward from the earth that is used as a sole source of energy to produce electricity.

(f) "Geothermal heat-pump system" means a system of apparatus and equipment
enabling the use of thermal properties contained in the earth at temperatures well below 100
degrees Fahrenheit to help meet heating and cooling needs of a structure.

(g) "Hydroenergy system" means a system of apparatus and equipment capable of

-11 -
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310  intercepting and converting kinetic water energy into electrical or mechanical energy and

311 transferring this form of energy by separate apparatus to the point of use or storage.

312 (h) "Office" means the Office of Energy Development created in Section 63M-4-401.
313 [thy] 1) "Passive solar system":
314 (i) means a direct thermal system that utilizes the structure of a building and its

315  operable components to provide for collection, storage, and distribution of heating or cooling
316  during the appropriate times of the year by utilizing the climate resources available at the site;
317 and

318 (i1) includes those portions and components of a building that are expressly designed
319  and required for the collection, storage, and distribution of solar energy.

320 [t9] (1) "Residential energy system" means any active solar, passive solar, biomass,
321  direct-use geothermal, geothermal heat-pump system, wind, or hydroenergy system used to
322 supply energy to or for any residential unit.

323 [] (k) "Residential unit" means any house, condominium, apartment, or similar

324  dwelling unit that serves as a dwelling for a person, group of persons, or a family but does not

325 include property subject to a fee under:

326 (i) Section 59-2-404;

327 (i1) Section 59-2-405;

328 (iii) Section 59-2-405.1;
329 (iv) Section 59-2-405.2; or
330 (v) Section 59-2-405.3.
331

332  Secttonr79-3=261]

333 (I) "Wind system" means a system of apparatus and equipment capable of intercepting
334  and converting wind energy into mechanical or electrical energy and transferring these forms of
335 energy by a separate apparatus to the point of use or storage.

336 (2) For taxable years beginning on or after January 1, 2007, a claimant, estate, or trust

337  may claim a nonrefundable tax credit as provided in this section if:

-12 -
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(a) a claimant, estate, or trust that is not a business entity purchases and completes or
participates in the financing of a residential energy system to supply all or part of the energy for
the claimant's, estate's, or trust's residential unit in the state; or

(b) (i) a claimant, estate, or trust that is a business entity sells a residential unit to
another claimant, estate, or trust that is not a business entity before making a claim for a tax
credit under Subsection (6) or Section 59-7-614; and

(i1) the claimant, estate, or trust that is a business entity assigns its right to the tax credit
to the claimant, estate, or trust that is not a business entity as provided in Subsection (6)(c) or
Subsection 59-7-614(2)(a)(iii).

(3) (a) The tax credit described in Subsection (2) is equal to 25% of the reasonable
costs of each residential energy system, including installation costs, against any income tax
liability of the claimant, estate, or trust under this chapter for the taxable year in which the
residential energy system is completed and placed in service.

(b) The total amount of each tax credit under this section may not exceed $2,000 per
residential unit.

(c) The tax credit under this section is allowed for any residential energy system
completed and placed in service on or after January 1, 2007.

(4) (a) The tax credit provided for in this section shall be claimed in the return for the
taxable year in which the residential energy system is completed and placed in service.

(b) Additional residential energy systems or parts of residential energy systems may be
similarly claimed in returns for subsequent taxable years as long as the total amount claimed
does not exceed $2,000 per residential unit.

(c) If the amount of the tax credit under this section exceeds the income tax liability of
the claimant, estate, or trust claiming the tax credit under this section for that taxable year, then
the amount not used may be carried over for a period that does not exceed the next four taxable
years.

(5) (a) A claimant, estate, or trust that is not a business entity that leases a residential

energy system installed on a residential unit is eligible for the residential energy tax credit if

-13-
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366 that claimant, estate, or trust confirms that the lessor irrevocably elects not to claim the tax
367  credit.

368 (b) Only the principal recovery portion of the lease payments, which is the cost

369 incurred by the claimant, estate, or trust in acquiring the residential energy system excluding
370 interest charges and maintenance expenses, is eligible for the tax credits.

371 (c) A claimant, estate, or trust described in this Subsection (5) may use the tax credits
372  for a period that does not exceed seven years from the initiation of the lease.

373 (6) (a) A claimant, estate, or trust that is a business entity that purchases and completes
374  or participates in the financing of a residential energy system to supply all or part of the energy
375  required for a residential unit owned or used by the claimant, estate, or trust that is a business
376  entity and situated in Utah is entitled to a nonrefundable tax credit as provided in this

377  Subsection (6).

378 (b) (i) For taxable years beginning on or after January 1, 2007, a claimant, estate, or
379 trust that is a business entity is entitled to a nonrefundable tax credit equal to 25% of the

380 reasonable costs of a residential energy system installed with respect to each residential unit it
381  owns or uses, including installation costs, against any tax due under this chapter for the taxable
382  year in which the energy system is completed and placed in service.

383 (i1) The total amount of the tax credit under this Subsection (6) may not exceed $2,000
384  per residential unit.

385 (iii) The tax credit under this Subsection (6) is allowed for any residential energy

386  system completed and placed in service on or after January 1, 2007.

387 (c) If a claimant, estate, or trust that is a business entity sells a residential unit to a

388  claimant, estate, or trust that is not a business entity before making a claim for the tax credit
389  under this Subsection (6), the claimant, estate, or trust that is a business entity may:

390 (i) assign its right to this tax credit to the claimant, estate, or trust that is not a business
391  entity; and

392 (i1) if the claimant, estate, or trust that is a business entity assigns its right to the tax

393  credit to a claimant, estate, or trust that is not a business entity under Subsection (6)(c)(i), the

-14 -
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claimant, estate, or trust that is not a business entity may claim the tax credit as if that claimant,
estate, or trust that is not a business entity had completed or participated in the costs of the
residential energy system under this section.

(7) (a) A tax credit under this section may be claimed for the taxable year in which the
residential energy system is completed and placed in service.

(b) Additional residential energy systems or parts of residential energy systems may be
claimed for subsequent years.

(c) If the amount of a tax credit under this section exceeds the tax liability of the
claimant, estate, or trust claiming the tax credit under this section for a taxable year, the amount
of the tax credit exceeding the tax liability may be carried over for a period which does not
exceed the next four taxable years.

(8) (a) Except as provided in Subsection (8)(b), tax credits provided for under this
section are in addition to any tax credits provided under the laws or rules and regulations of the
United States.

(b) A purchaser of one or more solar units that claims a tax credit under Section
59-10-1024 for the purchase of the one or more solar units may not claim a tax credit under this
section for that purchase.

(9) (a) The [UtahrGeotogieal-Survey] office may set standards for residential energy
systems that cover the safety, reliability, efficiency, leasing, and technical feasibility of the
systems to ensure that the systems eligible for the tax credit use the state's renewable and
nonrenewable energy resources in an appropriate and economic manner.

(b) The [Utah-Geotogical-Survey]| office may set standards for residential and
commercial energy systems that establish the reasonable costs of an energy system, as used in
Subsections (3)(a) and (6)(b)(i), as an amount per unit of energy production.

(c) A tax credit may not be taken under this section until the [Btah-Geotogical-Survey]
office has certified that the energy system has been completely installed and is a viable system

for saving or production of energy from renewable resources.

(10) The [Utah-Geotogteal-Survey] office and the commission may make rules in

- 15 -
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422 accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, that are necessary
423  to implement this section.

424 (11) (a) On or before October 1, 2012, and every five years thereafter, the Revenue and
425  Taxation Interim Committee shall review each tax credit provided by this section and report its
426  recommendations to the Legislative Management Committee concerning whether the credit
427  should be continued, modified, or repealed.

428 (b) The Revenue and Taxation Interim Committee's report under Subsection (11)(a)
429  shall include information concerning the cost of the credit, the purpose and effectiveness of the

430  credit, and the state's benefit from the credit.

431 Section 8. Section §9-10-1106 is amended to read:

432 59-10-1106. Refundable renewable energy tax credit.

433 (1) Asused in this section:

434 (a) "Active solar system" is as defined in Section 59-10-1014.

435 (b) "Biomass system" is as defined in Section 59-10-1014.

436 (c) "Business entity" is as defined in Section 59-10-1014.

437 (d) "Commercial energy system" means any active solar, passive solar, geothermal

438 electricity, direct-use geothermal, geothermal heat-pump system, wind, hydroenergy, or

439  biomass system used to supply energy to a commercial unit or as a commercial enterprise.

440 (e) "Commercial enterprise” means a business entity that:
441 (1) is a claimant, estate, or trust; and
442 (i1) has the purpose of producing electrical, mechanical, or thermal energy for sale from

443  a commercial energy system.

444 (f) (1) "Commercial unit" means any building or structure that a business entity that is a
445  claimant, estate, or trust uses to transact its business.

446 (i1) Notwithstanding Subsection (1)(f)(1):

447 (A) in the case of an active solar system used for agricultural water pumping or a wind
448  system, each individual energy generating device shall be a commercial unit; and

449 (B) if an energy system is the building or structure that a business entity that is a
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claimant, estate, or trust uses to transact its business, a commercial unit is the complete energy
system itself.

(g) "Direct-use geothermal system" is as defined in Section 59-10-1014.

(h) "Geothermal electricity" is as defined in Section 59-10-1014.

(i) "Geothermal heat-pump system" is as defined in Section 59-10-1014.

(j) "Hydroenergy system" is as defined in Section 59-10-1014.

(k) "Office" means the Office of Energy Development created in Section 63M-4-401.

[] ) "Passive solar system" is as defined in Section 59-10-1014.

(m) "Wind system" is as defined in Section 59-10-1014.

(2) (a) (1) A business entity that is a claimant, estate, or trust that purchases or
participates in the financing of a commercial energy system situated in Utah is entitled to a
refundable tax credit as provided in this Subsection (2)(a) if the commercial energy system
does not use wind, geothermal electricity, or biomass equipment capable of producing a total of
660 or more kilowatts of electricity and:

(A) the commercial energy system supplies all or part of the energy required by
commercial units owned or used by the business entity that is a claimant, estate, or trust; or

(B) the business entity that is a claimant, estate, or trust sells all or part of the energy
produced by the commercial energy system as a commercial enterprise.

(i1) (A) A business entity that is a claimant, estate, or trust is entitled to a tax credit of
up to 10% of the reasonable costs of any commercial energy system installed, including
installation costs, against any tax due under this chapter for the taxable year in which the
commercial energy system is completed and placed in service.

(B) Notwithstanding Subsection (2)(a)(ii)(A), the total amount of the credit under this
Subsection (2)(a) may not exceed $50,000 per commercial unit.

(C) The credit under this Subsection (2)(a) is allowed for any commercial energy

system completed and placed in service on or after January 1, 2007.
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(ii1) A business entity that is a claimant, estate, or trust that leases a commercial energy
system installed on a commercial unit is eligible for the tax credit under this Subsection (2)(a)
if the lessee can confirm that the lessor irrevocably elects not to claim the credit.

(iv) Only the principal recovery portion of the lease payments, which is the cost
incurred by a business entity that is a claimant, estate, or trust in acquiring a commercial energy
system, excluding interest charges and maintenance expenses, is eligible for the tax credit
under this Subsection (2)(a).

(v) A business entity that is a claimant, estate, or trust that leases a commercial energy
system is eligible to use the tax credit under this Subsection (2)(a) for a period no greater than
seven years from the initiation of the lease.

(b) (i) A business entity that is a claimant, estate, or trust that owns a commercial
energy system situated in Utah using wind, geothermal electricity, or biomass equipment
capable of producing a total of 660 or more kilowatts of electricity is entitled to a refundable
tax credit as provided in this section if:

(A) the commercial energy system supplies all or part of the energy required by
commercial units owned or used by the business entity that is a claimant, estate, or trust; or

(B) the business entity that is a claimant, estate, or trust sells all or part of the energy
produced by the commercial energy system as a commercial enterprise.

(i) A business entity that is a claimant, estate, or trust is entitled to a tax credit under
this Subsection (2)(b) equal to the product of:

(A) 0.35 cents; and

(B) the kilowatt hours of electricity produced and either used or sold during the taxable
year.

(iii) The credit allowed by this Subsection (2)(b):

(A) may be claimed for production occurring during a period of 48 months beginning
with the month in which the commercial energy system is placed in service; and

(B) may not be carried forward or back.

(iv) A business entity that is a claimant, estate, or trust that leases a commercial energy
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system installed on a commercial unit is eligible for the tax credit under this section if the
lessee can confirm that the lessor irrevocably elects not to claim the credit.

(3) The tax credits provided for under this section are in addition to any tax credits
provided under the laws or rules and regulations of the United States.

(4) (a) The [UtahrGeotogieal-Survey] office may set standards for commercial energy
systems claiming a tax credit under Subsection (2)(a) that cover the safety, reliability,
efficiency, leasing, and technical feasibility of the systems to ensure that the systems eligible
for the tax credit use the state's renewable and nonrenewable energy resources in an appropriate
and economic manner.

(b) A tax credit may not be taken under this section until the [Btah-Geotogieal-Survey|
office has certified that the commercial energy system has been completely installed and is a
viable system for saving or production of energy from renewable resources.

(5) The [UtahGeotogical-Survey] office and the commission may make rules in
accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, that are necessary
to implement this section.

(6) (a) On or before October 1, 2012, and every five years thereafter, the Revenue and
Taxation Interim Committee shall review each tax credit provided by this section and report its
recommendations to the Legislative Management Committee concerning whether the credit
should be continued, modified, or repealed.

(b) The Revenue and Taxation Interim Committee's report under Subsection (6)(a)
shall include information concerning the cost of the credit, the purpose and effectiveness of the
credit, and the state's benefit from the credit.

Section 9. Section 63H-2-101 is amended to read:

CHAPTER 2. UTAH ENERGY INFRASTRUCTURE AUTHORITY ACT
63H-2-101. Title.

This chapter is known as the "Utah [Generated Renewable Energy Electrieity Network]

Energy Infrastructure Authority Act."

Section 10. Section 63H-2-102 is amended to read:
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63H-2-102. Definitions.

As used in this chapter:

(1) "Authority" means the Utah [Generated Renewablte Energy Etectrieity Network]

Energy Infrastructure Authority created in Section 63H-2-201.

(2) "Authority bond" means a bond issued by the authority in accordance with Part 4,
Bonding.

(3) "Board" means the board created under Section 63H-2-202.

(4) "Community" means the county, city, or town in which is located a qualifying
[transmtsston]| energy delivery project financed by an authority bond.

(5) "Electric interlocal entity" [means-anmtertocalentity] has the same meaning as
defined in Section 11-13-103.

(6) "Energy advisor" means the governor's energy advisor appointed under Section

63M-4-201.

(7) "Energy delivery project”" means a project that is designed to:

(a) increase the capacity for the delivery of energy to a user of energy inside or outside

the state; or

(b) increase the capability of an existing energy delivery system or related facility to

deliver energy to a user of energy inside or outside the state.
[t67] (8) "Independent state agency" is as defined in Section 63E-1-102.
(5] (9) "Public entity" means:

(a) the United States or an agency of the United States;

(b) the state or an agency of the state;

(c) a political subdivision of the state or an agency of a political subdivision of the
state;

(d) another state or an agency of that state; or

(e) a political subdivision of another state or an agency of that political subdivision.

[8)] (10) "Qualifying [transmisston] energy delivery project” means a [transmisston]

project approved by the board in accordance with Part 3, Qualifying [Fransmisstort] Energy
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562  Delivery Projects.

563 [t99] (11) "Record" means information that is:

564 (a) inscribed on a tangible medium; or

565 (b) (1) stored in an electronic or other medium; and

566 (i1) retrievable in perceivable form.

567

568

569

570

571

572

573

574

575

576

577

578

579

580 [tiH)—outstdeof the-state:]

531 [ " . o . . . 5t
582 Section 11. Section 63H-2-201 is amended to read:

583 63H-2-201. Creation of Utah Energy Infrastructure Authority.

584 (1) There is created an independent state agency known as the "Utah [Generated
585  RenewableEnergy Electricity Network] Energy Infrastructure Authority."

586 (2) Subject to Section 63H-2-203, the authority may:

587 (a) sue and be sued;

588 (b) enter into contracts generally;

589 (c) (1) accept financial or other assistance from a public or private source for the
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authority's activities, powers, and duties; and

(i) expend money received under Subsection (2)(c)(i) for [aqualifymgtransmisston

project] the purpose of building or enhancing the state's energy delivery infrastructure;

(d) (i) for the purpose of studying a qualifying transmission project, borrow money or
accept financial or other assistance from:

(A) a public entity; or

(B) any other source; and

(i) comply with a condition of a loan or assistance described in Subsection (2)(d)(i);

(e) in accordance with Part 4, Bonding, issue one or more bonds to finance a qualifying

[transmtsston]| energy delivery project;

(f) hire one or more employees, including:

(i) a contract employee; and

(i1) legal counsel;

(g) enter into a partnership agreement with a business entity related to a qualifying

[transmtsston] energy delivery project;

(h) enter into an agreement with a public entity related to a qualifying [transmisston]

energy delivery project;

(i) if none of the authority's net earnings inure to the benefit of a private entity, use
money available to the authority:

(i) for administrative, overhead, legal, or other operating expenses of the authority; and

(i1) to pay the principal and interest on an authority bond;

(j) create one or more subsidiaries to engage in an activity that the authority may
engage in under this chapter;

(k) transact other business related to a qualifying [tranmsmisston] energy delivery

project;

(I) acquire, own, lease, or sell real property or personal property related to a qualifying

[transmtsston] energy delivery project; or

(m) exercise a power provided for in this chapter.
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(3) Unless expressly provided in this chapter, the state is not liable for an obligation,
expense, debt, or liability of the authority.

Section 12. Section 63H-2-202 is amended to read:

63H-2-202. Authority board.

(1) There is created the Utah [GeneratedRenewable Energy Electricity Network]|

Energy Infrastructure Authority Board that consists of [seven] nine members, appointed by the

governor as follows:

(a) the energy advisor, who shall serve as chair of the board;

[t2)] (b) one member from the Governor's Office of Economic Development;

[tb)] (c) three members from a public utility or electric interlocal entity that operates
electric transmission facilities within the state as follows:

(i) one member selected by the governor from recommendations from an
investor-owned electric corporation that operates in this state;

(i1) one member selected by the governor from recommendations from a wholesale

electrical cooperative, as defined in Section 54-2-1, in the state; and

(iii)) one member selected by the governor from recommendations from an electric
interlocal entity;

[t©)] (d) the director of the School and Institutional Trust Lands Administration created
in Section 53C-1-201;

(e) _two representatives of business entities that produce energy: and

[te)] (f) one member of the general public who has experience with public finance and

bonding.

(2) (a) The term of a board member is four years.
(b) Notwithstanding Subsection (2)(a), the governor shall, at the time of appointment
or reappointment, adjust the length of terms to ensure that the terms of board members are

staggered so that approximately half of the board is appointed every two years.

-23-



646
647
648
649
650
651
652
653
654
655
656
657
658
659
660
661
662
663
664
665
666
667
668
669
670
671
672
673

H.B. 137 Enrolled Copy

(c) The governor may remove a member of the board for cause.

(d) The governor shall fill a vacancy in the board in the same manner under this section
as the appointment of the member whose vacancy is being filled.

(e) An individual appointed to fill a vacancy shall serve the remaining unexpired term

of the member whose vacancy the individual is filling.

(f) A board member shall serve until a successor is appointed and qualified.

[$5] (3) (a) [Four] Five members of the board [1s] constitute a quorum for conducting
board business.

(b) A majority vote of the quorum present is required for an action to be taken by the
board.

[5] (4) (a) The board shall meet at least quarterly on a date the board sets.

(b) The chair of the board or any two members of the board may call additional
meetings.

[t67] (5) A member may not receive compensation or benefits for the member's service,
but may receive per diem and travel expenses in accordance with:

(a) Section 63A-3-106;

(b) Section 63A-3-107; and

(c) rules made by the Division of Finance pursuant to Sections 63A-3-106 and
63A-3-107.

Section 13. Section 63H-2-204 is amended to read:

63H-2-204. Dissolution of authority.

(1) Subject to the other provisions of this section, the board may dissolve the authority:

(a) if the board determines that the authority can no longer comply with the
requirements of this chapter; and

(b) by a vote of at least five members of the board.

(2) The authority may not be dissolved if the authority has any of the following:
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(a) an outstanding bonded indebtedness;

(b) an unpaid loan, indebtedness, or advance; or

(c) alegally binding contractual obligation with a person other than the state.

(3) Upon the dissolution of the authority:

(a) the Governor's Office of Economic Development shall publish a notice of
dissolution:

(1) in a newspaper of general circulation in each county in which a qualifying

[transmtsston]| energy delivery project is located; and

(i1) electronically, in accordance with Section 45-1-101;

(b) the authority shall deposit its records with the state auditor, to be retained for the
time period determined by the state auditor; and

(c) the assets of the authority shall revert to the state.

(4) The authority shall pay the expenses of dissolution and winding up the affairs of the
authority.

(5) If a dissolution under this section is part of a privatization of the authority, the
dissolution is subject to Title 63E, Chapter 1, Part 4, Privatization of Independent Entities.

Section 14. Section 63H-2-301 is amended to read:

Part 3. Qualifying Energy Delivery Projects

63H-2-301. Prioritization of energy delivery projects.

(1) The board shall review the location and availability of [renewable] energy sources
[servingelectrretoads] in the state.

(2) The board shall:

(a) determine if there is adequate [transmisston]| infrastructure and capacity to bring
[renewabte] energy sources to market;

(b) prioritize [transmisston] projects on the basis of:

(i) location;

(i1) supporting [potentralrenewable] responsible energy [souree] development;

(ii1) feasibility of development; and
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(iv) economic development factors; and

(c) provide available funding to develop energy resource plans to provide for
[contrectingto-transmisstonrhimesarenewable] energy [source] infrastructure development,
including development of an integrated resource plan.

Section 15. Section 63H-2-302 is amended to read:

63H-2-302. Approval of qualifying energy delivery project.

(1) To approve a qualifying [transmisston] energy delivery project, the board shall

determine that the [transmtsston] project:

(a) contributes to the economy of the state and the one or more communities where the
[transmtsston]| project is located;

(b) is strategically situated to maximize connections to [arenewable]| an energy source
project located in the state that is:

(i) existing;

(i1) under construction;

(ii1) planned; or

(iv) foreseeable;

(c) is supported by a business case for providing the revenue necessary to:

(i) service an authority bond issued to finance the [tramsmtsston] project; and

(i1) finance the construction and operation of a [transmtsston] project;

(d) is supported by a [transmisston] project plan related to:

(1) engineering;

(i1) environmental issues;

(1i1) energy production;

(iv) load or other capacity; and

(v) any other issue related to the building and operation of [atransmisstorrtime;and]

energy delivery infrastructure;

(e) complies with the regulations of the following regarding the building of [a

transmisstonrhime-orconnection| energy delivery infrastructure:
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(1) the Federal Energy Regulatory Commission;
(i1) the North American Electric Reliability Council; and
(iii) the Public Service Commission of Utahl[:]; and

(f) promotes responsible energy development.

(2) This chapter may not be used to compel interconnection to or use of a transmission
or interconnection line or facility that belongs to another person.

Section 16. Section 63H-2-401 is amended to read:

63H-2-401. Resolution authorizing issuance of authority bond -- Characteristics
of bond.

(1) (a) The authority may issue a bond subject to the requirements of this part to

finance, in whole or in part, a qualifying [transmisston] energy delivery project.

(b) The authority may not issue a bond under this part unless before the issuance of the
bond, the board adopts a resolution authorizing the issuance of the bond.

(2) (a) If provided in a resolution authorizing the issuance of an authority bond or in
the trust indenture under which the authority bond is issued, an authority bond may be:

(i) issued in one or more series; and

(i1) sold:

(A) at a public or private sale; and

(B) in the manner provided in the resolution or indenture.

(b) An authority bond shall:

(i) bear the date provided in the resolution authorizing the issuance of the authority
bond or the trust indenture under which the authority bond is issued;

(i) be payable at the time provided in the resolution authorizing the issuance of the
authority bond or the trust indenture under which the authority bond is issued;

(iii) bear interest at the rate provided in the resolution authorizing the issuance of the
authority bond or the trust indenture under which the authority bond is issued;

(iv) be in the denomination and in the form provided in the resolution authorizing the

issuance of the authority bond or the trust indenture under which the authority bond is issued;
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758 (v) carry the conversion or registration privileges provided in the resolution authorizing
759  the issuance of the authority bond or the trust indenture under which the authority bond is

760  issued;

761 (vi) have the rank or priority as provided in the resolution authorizing the issuance of
762 the authority bond or the trust indenture under which the authority bond is issued;

763 (vii) be executed in the manner as provided in the resolution authorizing the issuance
764  of the authority bond or the trust indenture under which the authority bond is issued;

765 (viii) be subject to the terms of redemption or tender, with or without premium, as

766  provided in the resolution authorizing the issuance of the authority bond or the trust indenture
767  under which the authority bond is issued;

768 (ix) be payable in the medium of payment and at the place as provided in the resolution
769  authorizing the issuance of the authority bond or the trust indenture under which the authority
770  bond is issued; and

771 (x) have other characteristics as provided in the resolution authorizing the issuance of

772 the authority bond or the trust indenture under which the authority bond is issued.

773 Section 17. Section 63H-2-402 is amended to read:

774 63H-2-402. Sources from which an authority bond may be made payable --
775  Authority powers regarding authority bond.

776 (1) The principal and interest on an authority bond may be made payable from:
777 (a) the income and revenues related to a qualifying [transmtsston] energy delivery

778  project financed with the proceeds of the authority bond;

779 (b) the income and revenues from a public or private source under Subsection

780  63H-2-201(2)(c);

781 (c) a contribution, loan, grant, or other financial assistance from a public entity or other
782  source under Subsection 63H-2-201(2)(d);

783 (d) authority revenues generally; or

784 (e) money derived from a combination of the methods listed in Subsections (1)(a)

785  through (d).
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(2) In connection with the issuance of an authority bond, the authority may:

(a) pledge all or any part of the authority's gross or net revenues to which the authority:

(i) has a right that exists at issuance of the authority bond; or

(i) may have a right that comes into existence after issuance of the authority bond; and

(b) even if a covenant or action is not specifically enumerated in this chapter, make a
covenant or take an action that:

(1) may be necessary, convenient, or desirable to secure the authority bond; or

(i1) except as otherwise provided in this chapter, will tend to make the authority bond
more marketable.

(3) A member of the board or other person executing an authority bond is not liable
personally on the authority bond.

(4) (a) An authority bond:

(1) is not a general obligation or liability of the state or any of the state's political
subdivisions; and

(i1) does not constitute a charge against the general credit or taxing powers of the state
or any of the state's political subdivisions.

(b) An authority bond is not payable out of money or properties other than those of the
authority pledged for the payment of the bond.

(c) A community, the state, or a political subdivision of the state may not be liable on
an authority bond.

(d) An authority bond does not constitute indebtedness within the meaning of a
constitutional or statutory debt limitation.

(5) An authority bond is fully negotiable.

(6) An authority bond is:

(a) issued for an essential public and governmental purpose; and

(b) together with interest on the authority bond and income from the authority bond,
exempt from state taxes except the corporate franchise tax.

(7) Nothing in this section may be construed to limit the right of an obligee to pursue a
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814  remedy for the enforcement of a pledge or lien given under this part by the authority on the

815  authority's rents, fees, grants, properties, or revenues.

816 Section 18. Section 63H-2-404 is amended to read:
817 63H-2-404. Obligee rights -- Board may confer other rights.
818 (1) In addition to a right that is conferred on an obligee of an authority bond under this

819  chapter and subject to contractual restrictions binding on the obligee, an obligee may:

820 (a) by mandamus, suit, action, or other proceeding:

821 (i) compel the authority and its board, officers, agents, or employees to perform every
822  term, provision, and covenant contained in a contract of the authority with or for the benefit of
823  the obligee; and

824 (i1) require the authority to carry out the covenants and agreements of the authority and
825  to fulfill the duties imposed on the authority by this part; and

826 (b) by suit, action, or proceeding in equity, enjoin an act or things that may be unlawful
827  or violate the rights of the obligee.

828 (2) (a) In aresolution authorizing the issuance of an authority bond or in a trust

829  indenture, mortgage, lease, or other contract, the board may confer upon an obligee holding or
830 representing a specified amount in an authority bond, a right described in Subsection (2)(b):
831 (i) to accrue upon the happening of an event or default prescribed in the resolution,

832  indenture, mortgage, lease, or other contract; and

833 (i1) to be exercised by suit, action, or proceeding in a court of competent jurisdiction.
834 (b) (i) A right that the board may confer under Subsection (2)(a) is a right to:
835 (A) cause possession of all or part of a qualifying [transmtsston] energy delivery

836  project to be surrendered to an obligee;

837 (B) obtain the appointment of a receiver of all or part of:

838 () a qualifying [transmtsston] energy delivery project; and

839 (Il) the rents and profits from a qualifying [transmisston] energy delivery project; and
840 (C) require the authority, its board, and its employees to account as if the authority,

841  board, and employees were the trustees of an express trust.
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(1) If a receiver is appointed through the exercise of a right granted under Subsection
(2)(b)(1)(B), the receiver:
(A) may:

(I) enter and take possession of a qualifying [tramsmisston] energy delivery project or

any part of the qualifying [transmisston] energy delivery project;

(II) operate and maintain the qualifying [transmisston] energy delivery project; and

(IIT) collect and receive the fees, rents, revenues, or other charges arising from the
qualifying [transmisston] energy delivery project after the receiver's appointment; and
(B) shall:

(I) keep money collected as receiver for the authority in one or more separate accounts;
and

(II) apply the money collected as receiver pursuant to the authority obligations as the
court directs.

Section 19. Section 63M-4-102 is amended to read:

63M-4-102. Definitions.

As used in this chapter[;"state]:

(1) "Energy advisor" means the governor's energy advisor appointed under Section

63M-4-401.

(2) "Office" means the Office of Energy Development created in Section 63M-4-401.

(3) "State agency" means an executive branch:
(a) department;

(b) agency;

(c) board;

(d) commission;

(e) division; or

(D
(€2
[€3)
[
[€5)
[€6)

e d d b bd e

(f) state educational institution.
Section 20. Section 63M-4-203 is amended to read:
63M-4-203. Reports.
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870 (1) The governor's energy advisor shall report annually to:

871 (a) the governor; and

872 (b) the Natural Resources, Agriculture, and Environment Interim Committee[;-and].
873 [te—the Public Utihitres-andTechnotogy IntermCommuttee:]

874 (2) The report required in Subsection (1) shall:

875 (a) summarize the status and development of the state's energy resources;

876 (b) address the governor's energy advisor's activities under this part; and

877 (c) recommend any energy-related executive or legislative action the governor's energy

878 advisor considers beneficial to the state, including updates to the state energy policy under
879  Section 63M-4-301.

880 Section 21. Section 63M-4-401 is amended to read:

881 63M-4-401. Creation of Office of Energy Development -- Director -- Purpose --

882  Rulemaking regarding confidential information.

883

884  mSubsection(2)]

885 [€2)] (1) There is created an Office of Energy Development.

886 [t3] (2) (a) The governor's energy advisor shall appoint a director of the office.

887 (b) The director shall report to the governor's energy advisor and may appoint staff as

888  funding within existing budgets allows.
889 (c) The office may consolidate energy staff and functions existing in the State Energy

890  Program.

891 [t4] (3) The [purpose] purposes of the office [ts] are to:

892 (a) serve as the primary resource for advancing energy development in the state; and
893 (b) implement:

894 [ta)] (i) the state energy policy under Section 63M-4-301; and

895 [tb)] (i1) the governor's energy goals and objectives.

896 [€5] (4) By following the procedures and requirements of Title 63J, Chapter 5, Federal

897  Funds Procedures Act, the office may:
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(a) seek federal grants or loans;

(b) seek to participate in federal programs; and

(c) in accordance with applicable federal program guidelines, administer federally
funded state energy programs.

[t67] (8) (a) For purposes of administering this section, the office may make rules, by
following the procedures and requirements of Title 63G, Chapter 3, Utah Administrative
Rulemaking Act, to maintain as confidential, and not as a public record, information that the
office receives from any source.

(b) The office shall maintain information the office receives from any source at the

level of confidentiality assigned by the source.
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