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LONG TITLE
General Description:

This bill clarifies an association's right to attach and enforce liens following a period of
noncompliance with the registration requirements described in this bill.
Highlighted Provisions:

This bill:

» specifies how an association ends a period of noncompliance with the registration
requirements described in this bill;

» clarifies that after an association ends a period of noncompliance with the
registration requirements described in this bill:

e alien may arise for the nonpayment of any assessment that occurred during the
period of noncompliance; and
» the association may enforce any lien that arose before the period of

noncompliance; and

» makes technical changes.
Money Appropriated in this Bill:

None
Other Special Clauses:

None
Utah Code Sections Affected:
AMENDS:
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57-8-13.1, as last amended by Laws of Utah 2012, Chapter 63
57-8-44, as enacted by Laws of Utah 2011, Chapter 355
57-8-45, as enacted by Laws of Utah 2011, Chapter 355
57-8a-105, as last amended by Laws of Utah 2012, Chapter 63
57-8a-301, as enacted by Laws of Utah 2011, Chapter 355
57-8a-302, as enacted by Laws of Utah 2011, Chapter 355

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 57-8-13.1 is amended to read:

57-8-13.1. Registration with Department of Commerce.

(1) As used in this section, "department” means the Department of Commerce created
in Section 13-1-2.

(2) (a) No later than 90 days after the recording of a declaration, an association of unit
owners shall register with the department in the manner established by the department.

(b) An association of unit owners existing under a declaration recorded before May 10,
2011, shall, no later than July 1, 2011, register with the department in the manner established
by the department.

(3) The department shall require an association of unit owners registering as required
in this section to provide with each registration:

(a) the name and address of the association of unit owners;

(b) the name, address, telephone number, and, if applicable, email address of the
president of the association of unit owners;

(c) the name and address of each management committee member;

(d) the name, address, telephone number, and, if the contact person wishes to use email
or facsimile transmission for communicating payoff information, the email address or facsimile
number, as applicable, of a primary contact person who has association payoff information that
a closing agent needs in connection with the closing of a unit owner's financing, refinancing, or
sale of the owner's unit; and

(e) aregistration fee not to exceed $37.

(4) An association of unit owners that has registered under Subsection (2) shall submit

to the department an updated registration, in the manner established by the department, within
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90 days after a change in any of the information provided under Subsection (3).

(5) (a) During any period of noncompliance with the registration requirement [of]
described in Subsection (2) or the requirement for an updated registration [under]| described in
Subsection (4):

(1) alien [forthenonpaymentofcommonexpenses| may not arise under Section
[57-8=20-agamstanycondommiumunit] 57-8-44; and

(i1) an association of unit owners may not enforce [aprevious] an existing lien that

arose under Section [57=8=20-agamstanycondommtamuntt| 57-8-44.

(b) A period of noncompliance with the registration requirement of Subsection (2) or

with the updated registration requirement of Subsection (4) does not begin until after the
expiration of the 90-day period specified in Subsection (2) or (4), respectively.

(c) _An association of unit owners that is not in compliance with the registration

requirement described in Subsection (2) may end the period of noncompliance by registering

with the department in the manner established by the department under Subsection (2).

(d) An association of unit owners that is not in compliance with the updated

registration requirement described in Subsection (4) may end the period of noncompliance by

submitting to the department an updated registration in the manner established by the
department under Subsection (4).

(e) Beginning on the date an association of unit owners ends a period of

noncompliance:

(1) _alien may arise under Section 57-8a-44 for any event that:

(A) occurred during the period of noncompliance; and

(B) would have given rise to a lien under Section 57-8-44 had the association of unit

owners been in compliance with the registration requirements described in this section; and

(i1) an association of unit owners may enforce a lien described in Subsection (5)(e) or a

lien that existed before the period of noncompliance.

Section 2. Section 57-8-44 is amended to read:
57-8-44. Lien in favor of association of unit owners for assessments and costs of
collection.

(1) (a) [An] Except as provided in Section 57-8-13.1, an association of unit owners has

a lien on a unit for:
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(i) an assessment;

(i1) except as provided in the declaration, fees, charges, and costs associated with
collecting an unpaid assessment, including:

(A) court costs and reasonable attorney fees;

(B) late charges;

(C) interest; and

(D) any other amount that the association of unit owners is entitled to recover under the
declaration, this chapter, or an administrative or judicial decision; and

(ii1) a fine that the association of unit owners imposes against the owner of the unit.

(b) The recording of a declaration constitutes record notice and perfection of a lien
described in Subsection (1)(a).

(2) If an assessment is payable in installments, a lien described in Subsection (1)(a)(i)
is for the full amount of the assessment from the time the first installment is due, unless the
association of unit owners otherwise provides in a notice of assessment.

(3) An unpaid assessment or fine accrues interest at the rate provided:

(a) in Subsection 15-1-1(2); or

(b) in the governing documents, if the governing documents provide for a different
interest rate.

(4) A lien under this section has priority over each other lien and encumbrance on a
unit except:

(a) alien or encumbrance recorded before the declaration is recorded;

(b) afirst or second security interest on the unit secured by a mortgage or deed of trust
that is recorded before a recorded notice of lien by or on behalf of the association of unit
OWners; or

(c) alien for real estate taxes or other governmental assessments or charges against the
unit.

(5) A lien under this section is not subject to Title 78B, Chapter 5, Part 5, Utah
Exemptions Act.

(6) Unless the declaration provides otherwise, if two or more associations of unit
owners have liens for assessments on the same unit, the liens have equal priority, regardless of

when the liens are created.
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Section 3. Section 57-8-45 is amended to read:
57-8-45. Enforcement of a lien.

(1) (a) [Fo] Except as provided in Section 57-8-13.1, to enforce a lien established

under Section 57-8-44, an association of unit owners may:

(i) cause a unit to be sold through nonjudicial foreclosure as though the lien were a
deed of trust, in the manner provided by:

(A) Sections 57-1-24, 57-1-25, 57-1-26, and 57-1-27; and

(B) this chapter; or

(i1) foreclose the lien through a judicial foreclosure in the manner provided by:

(A) law for the foreclosure of a mortgage; and

(B) this chapter.

(b) For purposes of a nonjudicial or judicial foreclosure as provided in Subsection
(D(a):

(i) the association of unit owners is considered to be the beneficiary under a trust deed;
and

(i1) the unit owner is considered to be the trustor under a trust deed.

(2) A unit owner's acceptance of the owner's interest in a unit constitutes a
simultaneous conveyance of the unit in trust, with power of sale, to the trustee designated as
provided in this section for the purpose of securing payment of all amounts due under the
declaration and this chapter.

(3) (a) A power of sale and other powers of a trustee under this part and under Sections
57-1-19 through 57-1-34 may not be exercised unless the association of unit owners appoints a
qualified trustee.

(b) An association of unit owners' execution of a substitution of trustee form
authorized in Section 57-1-22 is sufficient for appointment of a trustee under Subsection (3)(a).

(c) A person may not be a trustee under this part unless the person qualifies as a trustee
under Subsection 57-1-21(1)(a)(1) or (iv).

(d) A trustee under this part is subject to all duties imposed on a trustee under Sections
57-1-19 through 57-1-34.

(4) This chapter does not prohibit an association of unit owners from bringing an

action against a unit owner to recover an amount for which a lien is created under Section
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57-8-44 or from taking a deed in lieu of foreclosure, if the action is brought or deed taken
before the sale or foreclosure of the unit owner's unit under this chapter.

Section 4. Section 57-8a-105 is amended to read:

57-8a-105. Registration with Department of Commerce.

(1) As used in this section, "department” means the Department of Commerce created
in Section 13-1-2.

(2) (a) No later than 90 days after the recording of a declaration of covenants,
conditions, and restrictions establishing an association, the association shall register with the
department in the manner established by the department.

(b) An association existing under a declaration of covenants, conditions, and
restrictions recorded before May 10, 2011, shall, no later than July 1, 2011, register with the
department in the manner established by the department.

(3) The department shall require an association registering as required in this section to
provide with each registration:

(a) the name and address of the association;

(b) the name, address, telephone number, and, if applicable, email address of the chair
of the association board;

(c) contact information for the manager;

(d) the name, address, telephone number, and, if the contact person wishes to use email
or facsimile transmission for communicating payoff information, the email address or facsimile
number, as applicable, of a primary contact person who has association payoff information that
a closing agent needs in connection with the closing of a lot owner's financing, refinancing, or
sale of the owner's lot; and

(e) aregistration fee not to exceed $37.

(4) An association that has registered under Subsection (2) shall submit to the
department an updated registration, in the manner established by the department, within 90
days after a change in any of the information provided under Subsection (3).

(5) (a) During any period of noncompliance with the registration requirement [of]
described in Subsection (2) or the requirement for an updated registration [under] described in

Subsection (4):
(i) alien [forthenonpaymentof-anassessment] may not arise under Section
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[57=8a=203-agamstanytot] 57-8a-301; and

(i1) an association may not enforce [aprevious] an existing lien that arose under

Section [57=8a=203agamstanytot] 57-8a-301.

(b) A period of noncompliance with the registration requirement of Subsection (2) or

with the updated registration requirement of Subsection (4) does not begin until after the
expiration of the 90-day period specified in Subsection (2) or (4), respectively.

(c) An association that is not in compliance with the registration requirement described

in Subsection (2) may end the period of noncompliance by registering with the department in

the manner established by the department under Subsection (2).

(d) An association that is not in compliance with the updated registration requirement

described in Subsection (4) may end the period of noncompliance by submitting to the

department an updated registration in the manner established by the department under

Subsection (4).
(e) Beginning on the date an association ends a period of noncompliance:

(1) alien may arise under Section 57-8a-301 for any event that:

(A) occurred during the period of noncompliance; and

(B) would have given rise to a lien under Section 57-8a-301 had the association been in

compliance with the registration requirements described in this section; and

(i1) an association may enforce a lien described in Subsection (5)(e) or a lien that

existed before the period of noncompliance.

Section 5. Section 57-8a-301 is amended to read:
57-8a-301. Lien in favor of association for assessments and costs of collection.

(1) (a) [An] Except as provided in Section 57-8a-105, an association has a lien on a lot

for:

(1) an assessment;

(i) except as provided in the declaration, fees, charges, and costs associated with
collecting an unpaid assessment, including:

(A) court costs and reasonable attorney fees;

(B) late charges;

(C) interest; and

(D) any other amount that the association is entitled to recover under the declaration,
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this chapter, or an administrative or judicial decision; and

(iii) a fine that the association imposes against the owner of the lot.

(b) The recording of a declaration constitutes record notice and perfection of a lien
described in Subsection (1)(a).

(2) If an assessment is payable in installments, a lien described in Subsection (1)(a)(i)
is for the full amount of the assessment from the time the first installment is due, unless the
association otherwise provides in a notice of assessment.

(3) An unpaid assessment or fine accrues interest at the rate provided:

(a) in Subsection 15-1-1(2); or

(b) in the declaration, if the declaration provides for a different interest rate.

(4) A lien under this section has priority over each other lien and encumbrance on a lot
except:

(a) alien or encumbrance recorded before the declaration is recorded;

(b) afirst or second security interest on the lot secured by a mortgage or trust deed that
is recorded before a recorded notice of lien by or on behalf of the association; or

(c) alien for real estate taxes or other governmental assessments or charges against the
lot.

(5) A lien under this section is not subject to Title 78B, Chapter 5, Part 5, Utah
Exemptions Act.

(6) Unless the declaration provides otherwise, if two or more associations have liens
for assessments on the same lot, the liens have equal priority, regardless of when the liens are
created.

Section 6. Section 57-8a-302 is amended to read:

57-8a-302. Enforcement of a lien.

(1) (a) [Fo] Except as provided in Section 57-8a-105, to enforce a lien established

under Section 57-8a-301, an association may:

(i) cause a lot to be sold through nonjudicial foreclosure as though the lien were a deed
of trust, in the manner provided by:

(A) Sections 57-1-24, 57-1-25, 57-1-26, and 57-1-27; and

(B) this part; or

(i1) foreclose the lien through a judicial foreclosure in the manner provided by:
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245 (A) law for the foreclosure of a mortgage; and

246 (B) this part.

247 (b) For purposes of a nonjudicial or judicial foreclosure as provided in Subsection
248  (1)(a):

249 (i) the association is considered to be the beneficiary under a trust deed; and

250 (i1) the lot owner is considered to be the trustor under a trust deed.

251 (2) A lot owner's acceptance of the owner's interest in a lot constitutes a simultaneous

252  conveyance of the lot in trust, with power of sale, to the trustee designated as provided in this
253  section for the purpose of securing payment of all amounts due under the declaration and this
254  chapter.

255 (3) (a) A power of sale and other powers of a trustee under this part and under Sections
256  57-1-19 through 57-1-34 may not be exercised unless the association appoints a qualified

257  trustee.

258 (b) An association's execution of a substitution of trustee form authorized in Section
259  57-1-22 is sufficient for appointment of a trustee under Subsection (3)(a).

260 (c) A person may not be a trustee under this part unless the person qualifies as a trustee
261  under Subsection 57-1-21(1)(a)(i) or (iv).

262 (d) A trustee under this part is subject to all duties imposed on a trustee under Sections
263  57-1-19 through 57-1-34.
264 (4) This part does not prohibit an association from bringing an action against a lot

265  owner to recover an amount for which a lien is created under Section 57-8a-301 or from taking
266  adeed in lieu of foreclosure, if the action is brought or deed taken before the sale or foreclosure

267  of the lot owner's lot under this part.
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