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ASSET PROTECTION TRUST AMENDMENTS
2014 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Earl D. Tanner

Senate Sponsor:

LONG TITLE
General Description:

This bill enacts the Asset Protection Trust Act and adds new provisions relating to
registration, limits on protected amounts, and child support, alimony, and domestic
property.

Highlighted Provisions:

This bill:

creates the Asset Protection Trust Act;

v

» defines terms;
» requires registration of the trust with the Department of Commerce;
» limits protected trust assets to $250,000;
» provides a special exemption for child support, alimony, and property division; and
» creates an exemption for Medicaid reimbursement.
Money Appropriated in this Bill:
None
Other Special Clauses:
None
Utah Code Sections Affected:
AMENDS:
75-2-205, as last amended by Laws of Utah 2003, Second Special Session, Chapter 3
75-7-107, as renumbered and amended by Laws of Utah 2004, Chapter 89
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75-7-301, as repealed and reenacted by Laws of Utah 2004, Chapter 89
75-7-501, as repealed and reenacted by Laws of Utah 2004, Chapter 89
75-7-505, as enacted by Laws of Utah 2004, Chapter 89
75-7-816, as enacted by Laws of Utah 2004, Chapter 89

ENACTS:

25-6-201, Utah Code Annotated 1953
25-6-202, Utah Code Annotated 1953
25-6-203, Utah Code Annotated 1953
25-6-204, Utah Code Annotated 1953
25-6-205, Utah Code Annotated 1953
25-6-206, Utah Code Annotated 1953
25-6-207, Utah Code Annotated 1953

REPEALS:

25-6-14, as repealed and reenacted by Laws of Utah 2013, Chapter 284

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 25-6-201 is enacted to read:

Part 2. Asset Protection Trust Act
25-6-201. Title.
This part is known as the "Asset Protection Trust Act."

Section 2. Section 25-6-202 is enacted to read:
25-6-202. Definitions.
As used in this chapter:

(1) "Creditor" means:

(a) a creditor or other claimant of the settlor existing when the trust is created; or

(b) a person who subsequently becomes a creditor, including, whether or not the claim

1s reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured,

disputed, undisputed, legal, equitable, secured, or unsecured:

(1) who holds or seeks to enforce a judgment entered by a court or other body having

adjudicative authority; or

(i1) who has a right to payment.
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(2) "Insolvent" has the same meaning as in Section 25-6-3.

(3) "Paid and delivered" to the settlor, as beneficiary, does not include the settlor's use

or occupancy of real property or tangible or intangible personal property owned by the trust if

the use or occupancy is in accordance with the trustee's discretionary authority under the trust

instrument.

(4) "Property" means real property, tangible or intangible personal property, and

interests in real property or tangible or intangible personal property.

(5) "Settlor" means a natural person who transfers property in trust.

(6) "Special creditor" means the holder of a judgment or court order against the settlor

of a trust for child support, alimony, or domestic property division.

(7) "Transfer" means any form of transfer of property, including gratuitous transfers,

whether by deed, conveyance, or assignment.

(8) "Trust" has the same meaning as in Section 75-1-201.

(9) "Trust protector" means a person who has the authority to:

(a) appoint or remove trustees;

(b) direct, approve, or disapprove distributions or withdrawals; or

(¢) amend, revoke, or terminate all or any portion of the trust.

Section 3. Section 25-6-203 is enacted to read:
25-6-203. Trust protections -- Creditor restrictions -- Special creditor exemption.

(1) If the settlor of an irrevocable trust is also the sole beneficiary of the trust during

the settlor's life, and if the requirements of Section 25-6-204 are satisfied, a creditor of the

settlor may not:

(a) satisfy a claim or liability of the settlor in either law or equity out of the settlor's

transfer to the trust or the settlor's beneficial interest in the trust;

(b) force or require the trustee to make a distribution to the settlor, as beneficiary; or

(c) require the trustee to pay any distribution directly to the creditor, or otherwise

attach the distribution before it has been paid or delivered by the trustee to the settlor, as

beneficiary.
(2) This section does not apply to:

(a) a special creditor; or

(b) a claim for reimbursement arising under the Medicaid Benefits Recovery Act in
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accordance with Subsection 25-6-5(1)(b).

(3) The provisions of this chapter do not apply to trust assets in excess of $250,000.

(4) Notwithstanding Subsection (1), nothing in this section prohibits a creditor from

satisfying a claim or liability from the distribution once it has been paid or delivered by the

trustee to the settlor, as beneficiary.

Section 4. Section 25-6-204 is enacted to read:
25-6-204. Trust requirements.
In order for Subsection 25-6-203(1) to apply, the conditions in this section shall be

satisfied. Where this section requires that a provision be included in the trust instrument, no

particular language need be used in the trust instrument if the meaning of the trust provision

otherwise complies with this section.

(1) The trust instrument shall be in writing and provide that the trust is governed by

Utah law and this chapter.

(2) The trust instrument shall require that at all times the trust protector and at least one

trustee shall be a Utah resident or Utah trust company, as the term "trust company" is defined

in Section 7-5-1.

(3) The trust instrument shall provide that neither the interest of the settlor, as

beneficiary, nor the income or principal of the trust may be voluntarily or involuntarily

transferred by the settlor, as beneficiary. The provision shall be considered to be a restriction

on the transfer of the settlor's beneficial interest in the trust that is enforceable under applicable

nonbankruptcy law within the meaning of 11 U.S.C. Sec. 541(¢c)(2).

(4) The settlor may not have the ability under the trust instrument to revoke, amend, or

terminate all or any part of the trust, or to withdraw property from the trust.

(5) The trust instrument may not provide for any mandatory distributions of either

income or principal to the settlor, as beneficiary, except as provided in Subsection
25-6-206(2)(1).

(6) The settlor may not benefit from, direct a distribution of, or use trust property

except as stated in the trust instrument. An agreement or understanding, express or implied,

between the settlor and the trustee that attempts to grant or permit the retention of greater rights

or authority than is stated in the trust instrument is void.

(7) The trust instrument shall require that, at least 30 days before paying or delivering
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any distribution to the settlor, as beneficiary, the trustee notify in writing every special creditor.

The trust instrument shall require that the notice state the date the distribution will be made and

the amount of the distribution.

(8) The trust assets consist solely of cash, cash equivalents, publicly traded securities,

and real property title in fee simple.

(9) At the time that the settlor transfers any assets to the trust, the settlor may not be in

default of making any payments due under any court order or judgment regarding child support,

alimony, or domestic property division.

(10) A transfer of assets to the trust may not render the settlor insolvent.

(11) At the time the settlor transfers any assets to the trust, the settlor may not intend to

hinder, delay, or defraud a known creditor by transferring the assets to the trust. A settlor's

expressed intention to protect trust assets from the settlor's potential future creditors is not

evidence of an intent to hinder, delay, or defraud a known creditor.

(12) Assets transferred to the trust may not be derived from criminal activities.

(13) At the time the settlor transfers any assets to the trust, the settlor shall sign a

sworn affidavit stating that:

(a) the settlor has full right, title, and authority to transfer the assets to the trust;

(b) the transfer of the assets to the trust will not render the settlor insolvent;

(c) the settlor does not intend to hinder, delay, or defraud a known creditor by

transferring the assets to the trust;

(d) there are no pending or threatened court actions against the settlor, except for those

court actions identified by the settlor on an attachment to the affidavit;

(e) the settlor is not involved in any administrative proceedings that would reasonably

be expected to have a materially adverse financial effect on the settlor, except those

administrative proceedings identified on an attachment to the affidavit;

(f) at the time of the transfer of the assets to the trust, the settlor is not in default on an

obligatory payment for child support, alimony, or division of property pursuant to a divorce or

separation;
(2) the settlor does not contemplate filing for relief under the provisions of 11 U.S.C.

Sec. 101, et seq.; and

(h) the assets being transferred to the trust were not derived from criminal activities.
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(14) The trust shall be registered with the Department of Commerce within 10 days of

the trust's creation, with the following information available to the public through a search:

(a) the name of the trust;

(b) the name and address of the settlor;

(¢) the name and address of all trust protectors;

(d) the name and address of all trustees; and

(e) a designation that the trust is an asset protection trust.

Section 5. Section 25-6-205 is enacted to read:
25-6-205. Consequences.

Failure to satisfy the requirements of Section 25-6-204 shall result in the consequences

described in this section.

(1) If any requirement of Subsections 25-6-204(1) through (7) is not satisfied, none of

the property held in the trust will at any time have the benefit of the protections described in
Section 25-6-203.
(2) If the trustee does not send the notice required under Subsection 25-6-204(7), the

trustee shall be personally liable to the holder of the judegment or order to the extent of the

distribution.

(3) If any requirement set forth in Subsections 25-6-204(9) through (13) is not

satisfied, the property transferred to the trust that does not satisfy the requirement may not have

the benefit of the protections described in Section 25-6-203.

(4) Failure to register as required in Subsection 25-6-204(14) shall deprive the trust of

the protections described in Section 25-6-203.

Section 6. Section 25-6-206 is enacted to read:
25-6-206. Settlor limitations.

(1) A settlor may not create more than one trust under the provisions of this part.

(2) The following provisions will not disqualify a trust from the protections described

in Section 25-6-203 if the requirements of this chapter are otherwise satisfied:

(a) the settlor serves as a cotrustee or as an advisor to the trust protector or a trustee,

provided that any determination as to whether a discretionary distribution will be made to the

settlor is made by trustees other than the settlor;

(b) the settlor has the authority under the terms of the trust instrument to appoint
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nonsubordinate trust protectors who can remove and appoint trustees and who can direct,

consent to, or disapprove distributions;

(c) the settlor has the power under the terms of the trust instrument to serve as an

investment director or to appoint an investment director under Section 75-7-906;

(d) the trust instrument gives the settlor the power to consent to or veto a distribution

from the trust;

_— -

(e) the trust instrument gives the settlor an inter vivos or testamentary nongeneral

power of appointment or similar power;

(f) the trust instrument gives the settlor the right to receive the following types of

distributions:

(1) income, principal, or both in the discretion of a person, including the trust protector

or a trustee, other than the settlor;

(i1) principal, subject to an ascertainable standard set forth in the trust;

(111) income or principal from a charitable remainder annuity trust or charitable

remainder unitrust, as defined in 26 U.S.C. Sec. 664;

(iv) a percentage of the value of the trust each year as determined under the trust

instrument, but not exceeding the amount that may be defined as income under 26 U.S.C. Sec.

643(b);

(v) the transferor's potential or actual use of real property held under a qualified

personal residence trust, or potential or actual possession of a qualified annuity interest, within

the meaning of 26 U.S.C. Sec. 2702 and the accompanying regulations; and

(vi) income or principal from a grantor retained annuity trust or grantor retained
unitrust allowed under 26 U.S.C. Sec. 2702;

(2) the trust instrument authorizes the settlor to use real or personal property owned by

the trust;

(h) (1) the settlor gives a personal guarantee with respect to any debt or obligation

secured by property that is held in the trust and the settlor directly or indirectly pays or makes

payments on the debt or obligation; or

(i1) the settlor directly pays property taxes, casualty and liability insurance premiums,

maintenance expenses, homeowners association dues, or other similar expenses with respect to

property held in the trust; or
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(1) the settlor pays income tax with respect to items of income attributable to that

portion of the trust of which the settlor is considered to be the owner under 26 U.S.C. Secs. 671

through 678, which payments do not constitute additional transfers to the trust for purposes of

this chapter.
Section 7. Section 25-6-207 is enacted to read:

25-6-207. Limitations on claims for relief.

(1) If a trust instrument contains the provisions described in Subsections 25-6-204(1)

through (7), the transfer restrictions prevent a creditor or other person from asserting any cause

of action or claim for relief against a trustee of the trust or against others involved in the

counseling, drafting, preparation, execution, or funding of the trust for conspiracy to commit

fraudulent conveyance, aiding and abetting a fraudulent conveyance, participation in the trust

transaction, or similar cause of action or claim for relief.

(2) The creditor and other person prevented from asserting a cause of action or claim

for relief may assert a cause of action against, and are limited to recourse against, only:

(a) the trust and the trust assets; and

(b) the settlor, to the extent otherwise allowed in this chapter.

(3) A cause of action or claim for relief regarding a fraudulent transfer of a settlor's

assets under Subsection 25-6-204(11) is extinguished unless the action under Subsection

25-6-204(11) 1s brought by a creditor of the settlor who was a creditor of the settlor before the

assets referred to in Subsection 25-6-204(11) were transferred to the trust and the action under

Subsection 25-6-204(11) is brought within the earlier of:

(a) the later of:

(1) two vears after the transfer is made; or

(i1) one year after the transfer is or reasonably could have been discovered by the

creditor if the creditor:

(A) can demonstrate, by clear and convincing evidence, that the creditor asserted a

specific claim against the settlor before the transfer; or

(B) files another action, other than an action alleging a fraudulent transfer, against the

settlor that asserts a claim based on an act or omission of the settlor that occurred before the

transfer, and the action described in this Subsection (3) is filed within two years after the

transfer; or

—_



245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262
263
264
265
266
267
268
269
270
271
272
273
274
275

02-24-141:32 PM H.B. 162

(b) with respect to a creditor known to the settlor, 120 days after the date on which

notice of the transfer is mailed to the creditor, which notice shall state the name of the settlor,

the address of the settlor or the settlor's representative, the name of the trustee, and the address

of the trustee or the trustee's representative, and also describe the assets that were transferred,

but does not need to state the value of those assets if the assets are other than cash, and which

shall inform the creditor of the requirement to bring an action or claim for relief within 120

days from the mailing of the notice or be forever barred.

Section 8. Section 75-2-205 is amended to read:

75-2-205. Decedent's nonprobate transfers to others.

Unless excluded under Section 75-2-208, the value of the augmented estate includes the
value of the decedent's nonprobate transfers to others, not included under Section 75-2-204, of
any of the types described in this section, in the amount provided respectively for each type of
transfer:

(1) Property owned or owned in substance by the decedent immediately before death
that passed outside probate at the decedent's death. Property included under this category
consists of the property described in this Subsection (1).

(a) (1) Property over which the decedent alone, immediately before death, held a
presently exercisable general power of appointment.

(i1)) The amount included is the value of the property subject to the power, to the extent
the property passed at the decedent's death, by exercise, release, lapse, in default, or otherwise,
to or for the benefit of any person other than the decedent's estate or surviving spouse.

(b) (1) The decedent's fractional interest in property held by the decedent in joint
tenancy with the right of survivorship.

(i1) The amount included is the value of the decedent's fractional interest, to the extent
the fractional interest passed by right of survivorship at the decedent's death to a surviving joint
tenant other than the decedent's surviving spouse.

(c) (1) The decedent's ownership interest in property or accounts held in POD, TOD, or
co-ownership registration with the right of survivorship.

(i1)) The amount included is the value of the decedent's ownership interest, to the extent
the decedent's ownership interest passed at the decedent's death to or for the benefit of any

person other than the decedent's estate or surviving spouse.
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(d) (i) Proceeds of insurance, including accidental death benefits, on the life of the
decedent, if the decedent owned the insurance policy immediately before death or if and to the
extent the decedent alone and immediately before death held a presently exercisable general
power of appointment over the policy or its proceeds.

(i1) The amount included:

(A) is the value of the proceeds, to the extent they were payable at the decedent's death
to or for the benefit of any person other than the decedent's estate or surviving spouse; and

(B) may not exceed the greater of the cash surrender value of the policy immediately
prior to the death of the decedent or the amount of premiums paid on the policy during the
decedent's life.

(2) Property transferred in any of the forms described in this Subsection (2) by the
decedent during marriage:

(a) () Any irrevocable transfer in which the decedent retained the right to the
possession or enjoyment of, or to the income from, the property if and to the extent the
decedent's right terminated at or continued beyond the decedent's death.

(i1) An irrevocable transfer in trust which includes a restriction on transfer of the
decedent's interest as settlor and beneficiary as described in [Seetronr25=6=14] Title 25, Chapter
6, Part 2, Asset Protection Trust Act.

(iii) The amount included is the value of the fraction of the property to which the right
or restriction related, to the extent the fraction of the property passed outside probate to or for
the benefit of any person other than the decedent's estate or surviving spouse.

(b) (1) Any transfer in which the decedent created a power over income or property,
exercisable by the decedent alone or in conjunction with any other person, or exercisable by a
nonadverse party, to or for the benefit of the decedent, creditors of the decedent, the decedent's
estate, or creditors of the decedent's estate.

(i1)) The amount included with respect to a power over property is the value of the
property subject to the power, and the amount included with respect to a power over income is
the value of the property that produces or produced the income, to the extent the power in
either case was exercisable at the decedent's death to or for the benefit of any person other than
the decedent's surviving spouse or to the extent the property passed at the decedent's death, by

exercise, release, lapse, in default, or otherwise, to or for the benefit of any person other than

-10 -
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the decedent's estate or surviving spouse.

(i11) If the power is a power over both income and property and Subsection (2)(b)(ii)
produces different amounts, the amount included is the greater amount.

(3) Property that passed during marriage and during the two-year period next preceding
the decedent's death as a result of a transfer by the decedent if the transfer was of any of the
types described in this Subsection (3).

(a) (1) Any property that passed as a result of the termination of a right or interest in, or
power over, property that would have been included in the augmented estate under Subsection
(1)(a), (b), or (c), or under Subsection (2), if the right, interest, or power had not terminated
until the decedent's death.

(i1) The amount included is the value of the property that would have been included
under Subsection (1)(a), (b), (c), or Subsection (2) if the property were valued at the time the
right, interest, or power terminated, and is included only to the extent the property passed upon
termination to or for the benefit of any person other than the decedent or the decedent's estate,
spouse, or surviving spouse.

(111) (A) As used in this Subsection (3)(a), "termination," with respect to a right or
interest in property, occurs when the right or interest terminated by the terms of the governing
instrument or the decedent transferred or relinquished the right or interest, and, with respect to
a power over property, occurs when the power terminated by exercise, release, lapse, default, or
otherwise.

(B) With respect to a power described in Subsection (1)(a), "termination" occurs when
the power terminated by exercise or release, but not otherwise.

(b) () Any transfer of or relating to an insurance policy on the life of the decedent if
the proceeds would have been included in the augmented estate under Subsection (1)(d) had
the transfer not occurred.

(i1)) The amount included:

(A) is the value of the insurance proceeds to the extent the proceeds were payable at
the decedent's death to or for the benefit of any person other than the decedent's estate or
surviving spouse; and

(B) may not exceed the greater of the cash surrender value of the policy immediately

prior to the death of the decedent or the amount of premiums paid on the policy during the

-11 -
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decedent's life.

(c) (1) Any transfer of property, to the extent not otherwise included in the augmented
estate, made to or for the benefit of a person other than the decedent's surviving spouse.

(i1)) The amount included is the value of the transferred property to the extent the
aggregate transfers to any one donee in either of the two years exceeded $10,000.

Section 9. Section 75-7-107 is amended to read:

75-7-107. Governing law.

(1) For purposes of this section:

(a) "Foreign trust" means a trust that is created in another state or country and valid in
the state or country in which the trust is created.

(b) "State law provision" means a provision that the laws of a named state govern the
validity, construction, and administration of a trust.

(2) If a trust has a state law provision specifying this state, the validity, construction,
and administration of the trust are to be governed by the laws of this state if any administration
of the trust is done in this state.

(3) For all trusts created on or after December 31, 2003, if a trust does not have a state
law provision, the validity, construction, and administration of the trust are to be governed by
the laws of this state if the trust is administered in this state.

(4) A trust shall be considered to be administered in this state if:

(a) the trust states that this state is the place of administration, and any administration
of the trust is done in this state; or

(b) the place of business where the fiduciary transacts a major portion of its
administration of the trust is in this state.

(5) If a foreign trust is administered in this state as provided in this section, the
following provisions are effective and enforceable under the laws of this state:

(a) aprovision in the trust that restricts the transfer of trust assets in a manner similar
to [Seetron25=6-14] Title 25, Chapter 6, Part 2, Asset Protection Trust Act;

(b) a provision that allows the trust to be perpetual; or

(c) aprovision that is not expressly prohibited by the law of this state.
(6) A foreign trust that moves its administration to this state is valid whether or not the

trust complied with the laws of this state at the time of the trust's creation or after the trust's

-12 -
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creation.

(7) Unless otherwise designated in the trust instrument, a trust is administered in this
state if it meets the requirements of Subsection (4).

Section 10. Section 75-7-301 is amended to read:

75-7-301. Basic effect.

(1) Notice to a person who may represent and bind another person under this part has
the same effect as if notice were given directly to the other person.

(2) The consent of a person who may represent and bind another person under this part
is binding on the person represented unless the person represented objects to the representation
before the consent would otherwise have become effective.

(3) Except as otherwise provided in [Seettons] Section 75-7-411 and [25=6=14] Title

25, Chapter 6, Part 2, Asset Protection Trust Act, a person who under this part may represent a

settlor who lacks capacity may receive notice and give a binding consent on the settlor's behalf.
Section 11. Section 75-7-501 is amended to read:
75-7-501. Rights of beneficiary's creditor or assignee.
To the extent a beneficiary's interest is not protected by a spendthrift provision or
[Seetron25=6=14] Title 25, Chapter 6, Part 2, Asset Protection Trust Act, the court may

authorize a creditor or assignee of the beneficiary to reach the beneficiary's interest by

attachment of present or future distributions to or for the benefit of the beneficiary or other
means. The court may limit the award to relief as is appropriate under the circumstances.

Section 12. Section 75-7-505 is amended to read:

75-7-505. Creditor's claim against settlor.

(1) Whether or not the terms of a trust contain a spendthrift provision, the following
rules apply:

(a) During the lifetime of the settlor, the property of a revocable trust is subject to the
claims of the settlor's creditors. If a trust has more than one settlor, the amount the creditor or
assignee of a particular settlor may reach may not exceed the settlor's interest in the portion of
the trust attributable to that settlor's contribution.

(b) With respect to an irrevocable trust other than an irrevocable trust that meets the
requirements of [Seetronr25=6=14] Title 25, Chapter 6, Part 2, Asset Protection Trust Act, a

creditor or assignee of the settlor may reach the maximum amount that can be distributed to or
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for the settlor's benefit. If the trust has more than one settlor, the amount the creditor or
assignee of a particular settlor may reach may not exceed the settlor's interest in the portion of
the trust attributable to that settlor's contribution.

(c) After the death of a settlor, and subject to the settlor's right to direct the source from
which liabilities will be paid, the property of a trust that was revocable at the settlor's death, but
not property received by the trust as a result of the death of the settlor which is otherwise
exempt from the claims of the settlor's creditors, is subject to claims of the settlor's creditors,
costs of administration of the settlor's estate, the expenses of the settlor's funeral and disposal
of remains, and statutory allowances to a surviving spouse and children to the extent the
settlor's probate estate is inadequate to satisfy those claims, costs, expenses, and allowances.

(2) For purposes of this section:

(a) during the period the power may be exercised, the holder of a power of withdrawal
is treated in the same manner as the settlor of a revocable trust to the extent of the property
subject to the power; and

(b) upon the lapse, release, or waiver of the power, the holder is treated as the settlor of
the trust only to the extent the value of the property affected by the lapse, release, or waiver
exceeds the greater of the amount specified in Subsection 2041(b)(2), 2514(e), or Section
2503(b) of the Internal Revenue Code of 1986, in each case as in effect on May 1, 2004.

Section 13. Section 75-7-816 is amended to read:

75-7-816. Recitals when title to real property is in trust -- Failure.

(1) When title to real property is granted to a person as trustee, the terms of the trust
may be given either:

(a) in the deed of transfer; or

(b) in an instrument signed by the grantor and recorded in the same office as the grant
to the trustee.

(2) If the terms of the trust are not made public as required in Subsection (1), a
conveyance from the trustee is absolute in favor of purchasers for value who take the property
without notice of the terms of the trust.

(3) The terms of the trust recited in the deed of transfer or the instrument recorded
under Subsection (1)(b) shall include:

(a) the name of the trustee;
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(b) the address of the trustee; and

(c) the name and date of the trust.

H.B. 162

(4) Any real property titled in a trust which has a restriction on transfer described in

[Seetron25=6=14] Title 25, Chapter 6, Part 2, Asset Protection Trust Act, shall include in the

title the words "asset protection trust."
Section 14. Repealer.
This bill repeals:

Section 25-6-14, Asset Protection Trust.

Legislative Review Note
as of 2-24-14 8:31 AM

Office of Legislative Research and General Counsel
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