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CRIMINAL JUSTICE PROGRAMS AND AMENDMENTS

2015 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Eric K. Hutchings

Senate Sponsor:

LONG TITLE
General Description:

This bill amends Utah Code provisions regarding corrections, sentencing, probation and
parole, controlled substance offenses, substance abuse and mental health treatment, and
related provisions to modify penalties and sentencing guidelines, treatment programs
for persons in the criminal justice system, and probation and parole compliance and
violations to address recidivism.

Highlighted Provisions:

This bill:

» reduces penalties for specified offenses involving controlled substances and
provides that specified penalties be increased for subsequent convictions for the
same offenses;

» defines criminal risk factors and requires that these factors be considered in
providing mental health and substance abuse treatment through governmental
programs to individuals involved in the criminal justice system;

» requires the Division of Substance Abuse and Mental Health to establish standards
for mental health and substance abuse treatment, and for treatment providers,
concerning individuals who are incarcerated or who are required by a court or the
Board of Pardons and Parole to participate in treatment;

» requires that the Division of Substance Abuse and Mental Health, working with the

courts and the Department of Corrections, establish performance goals and outcome
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measurements for these treatment programs, including recidivism;

» requires that the Division of Substance Abuse and Mental Health track the
performance and outcome data and make this information available to the public;

» requires that the collected data be submitted to the Commission on Criminal and
Juvenile Justice and that the commission compile the data and make it available to
specified legislative interim committees;

» provides that the Commission on Criminal and Juvenile Justice administer a
performance incentive grant program that allocates funds to counties for programs
and practices that reduce recidivism;

» requires that the Sentencing Commission modify sentencing guidelines, criminal
history scores, and guidelines for periods of incarceration to implement the
recommendations of the Commission on Criminal and Juvenile Justice regarding
reducing recidivism,;

» requires that the Sentencing Commission establish graduated sanctions to provide
prompt and effective responses to violations of probation or parole;

» requires that the Sentencing Commission establish graduated incentives to provide
prompt and effective responses to an offender's compliance and positive conduct;

» requires that the Department of Corrections implement the graduated sanctions and
incentives established by the Sentencing Commission and requires that the
department gather information related to the outcomes and provide the information
to the Commission on Criminal and Juvenile Justice;

» requires that the Department of Corrections develop case action plans for offenders,
including a risk and needs assessment and treatment priorities;

» provides that the Department of Corrections may impose a sanction of three to five
days for violations of probation or parole as part of the program of graduated
sanctions;

» requires that the Department of Corrections evaluate and update inmates' case action
plans, including treatment resources and supervision levels to address reentry of
inmates into the community at the termination of incarceration;

» requires that the Department of Corrections establish a program allowing offenders

to earn credits of days for compliance with terms of probation or parole, which will
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reduce the time on probation or parole;

» requires that the Department of Corrections report annually to the Commission on
Criminal and Juvenile Justice the numbers regarding the earned credits program;

» requires the Department of Corrections to establish standards, including best
practices, for treatment programs provided in county jails;

» requires the Department of Corrections to establish standards and a certification
program for the public and private providers of the treatment programs;

» requires the Department of Corrections to establish goals and outcome
measurements regarding the treatment programs, collect related data, and analyze
the data to determine effectiveness;

» requires that the Department of Corrections provide the data collected regarding the
treatment programs to the Commission on Criminal and Juvenile Justice for the
commission's use in preparing its annual report;

» requires that the Department of Corrections establish an audit for compliance with
the treatment standards;

» provides that time served in confinement for a violation of probation is counted as
time served toward any term of incarceration imposed for the violation of probation;

» requires that the Board of Pardons and Parole establish an earned time program that
reduces the period of incarceration for offenders who successfully complete
programs intended to reduce the risk of recidivism, collect data on the
implementation of the program, and report the data to the Commission on Criminal
and Juvenile Justice; and

» requires that if the Board of Pardons and Parole orders incarceration for a parole
violation, the board shall impose a period of incarceration that is consistent with the
guidelines established by the Sentencing Commission.

Money Appropriated in this Bill:

None
Other Special Clauses:

None
Utah Code Sections Affected:

AMENDS:



H.B. 348 02-17-15 8:02 PM

90 58-37-8, as last amended by Laws of Utah 2014, Chapters 19 and 51
91 58-37¢-11, as last amended by Laws of Utah 2013, Chapters 262 and 413
92 62A-15-102, as last amended by Laws of Utah 2011, Chapter 342
93 62A-15-103, as last amended by Laws of Utah 2014, Chapters 119, 205, and 240
94 63M-7-204, as renumbered and amended by Laws of Utah 2008, Chapter 382
95 63M-7-404, as renumbered and amended by Laws of Utah 2008, Chapter 382
96 64-13-1, as last amended by Laws of Utah 2003, Chapter 36
97 64-13-6, as last amended by Laws of Utah 2011, Chapter 51
98 64-13-7.5, as last amended by Laws of Utah 2002, Fifth Special Session, Chapter 8
99 64-13-14.5, as enacted by Laws of Utah 1987, Chapter 116
100 64-13-21, as last amended by Laws of Utah 2008, Chapter 382
101 64-13-25, as last amended by Laws of Utah 2008, Chapter 382
102 64-13-26, as last amended by Laws of Utah 1989, Chapter 224
103 64-13-29, as last amended by Laws of Utah 1994, Chapter 13
104 76-3-202, as last amended by Laws of Utah 2013, Chapter 278
105 77-1-3, as last amended by Laws of Utah 2008, Chapter 3
106 77-18-1, as last amended by Laws of Utah 2014, Chapters 120 and 170
107 77-27-1, as last amended by Laws of Utah 2013, Chapter 41
108 77-27-10, as last amended by Laws of Utah 2008, Chapters 294 and 382
109 77-27-11, as last amended by Laws of Utah 2010, Chapter 110
110 78A-5-201, as renumbered and amended by Laws of Utah 2008, Chapter 3
111  ENACTS:
112 64-13-10.5, Utah Code Annotated 1953
113 77-27-5.4, Utah Code Annotated 1953
114
115  Be it enacted by the Legislature of the state of Utah:
116 Section 1. Section 58-37-8 is amended to read:
117 58-37-8. Prohibited acts -- Penalties.
118 (1) Prohibited acts A -- Penalties:
119 (a) Except as authorized by this chapter, it is unlawful for any person to knowingly and

120  intentionally:
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121 (1) produce, manufacture, or dispense, or to possess with intent to produce,
122 manufacture, or dispense, a controlled or counterfeit substance;
123 (i1) distribute a controlled or counterfeit substance, or to agree, consent, offer, or

124  arrange to distribute a controlled or counterfeit substance;

125 (ii1) possess a controlled or counterfeit substance with intent to distribute; or
126 (iv) engage in a continuing criminal enterprise where:
127 (A) the person participates, directs, or engages in conduct which results in any

128  violation of any provision of Title 58, Chapters 37, 37a, 37b, 37¢c, or 37d that is a felony; and
129 (B) the violation is a part of a continuing series of two or more violations of Title 58,
130  Chapters 37, 37a, 37b, 37c, or 37d on separate occasions that are undertaken in concert with
131  five or more persons with respect to whom the person occupies a position of organizer,

132 supervisor, or any other position of management.

133 (b) Any person convicted of violating Subsection (1)(a) with respect to:

134 (1) asubstance or a counterfeit of a substance classified in Schedule 1 [eor], II, III, or IV

135  acontrolled substance analog[;e
136  substance listed in Section 58-37-4.2 is guilty of a [seeond]:

137 (A) third degree felony, and upon a [seeond] third or subsequent conviction is guilty of
138  a [first] second degree felony; and

139 [(—astbstanceoracounte

140 y

141

142 (B) second degree felony if the offense occurred in a building or structure that has

143 fortifications or security measures that have the potential to injure any individual;

144 [tr)] (i1) a substance or a counterfeit of a substance classified in Schedule V is guilty
145  of aclass A misdemeanor and upon a [seeond] third or subsequent conviction is guilty of a

146  third degree felony.

147 (c) Any person who has been convicted of a felony violation of Subsection (1)(a)(ii) or
148  (ii1) may be sentenced to imprisonment for an indeterminate term as provided by law, but if the
149  trier of fact finds a firearm as defined in Section 76-10-501 was used, carried, or possessed on
150  his person or in his immediate possession during the commission or in furtherance of the

151  offense, the court shall additionally sentence the person convicted for a term of one year to run
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consecutively and not concurrently; and the court may additionally sentence the person
convicted for an indeterminate term not to exceed five years to run consecutively and not
concurrently.

(d) Any person convicted of violating Subsection (1)(a)(iv) is guilty of a first degree
felony punishable by imprisonment for an indeterminate term of not less than seven years and
which may be for life. Imposition or execution of the sentence may not be suspended, and the
person is not eligible for probation.

(2) Prohibited acts B -- Penalties:

(a) It is unlawful:

(1) for any person knowingly and intentionally to possess or use a controlled substance
analog or a controlled substance, unless it was obtained under a valid prescription or order,
directly from a practitioner while acting in the course of the person's professional practice, or as
otherwise authorized by this chapter;

(i1) for any owner, tenant, licensee, or person in control of any building, room,
tenement, vehicle, boat, aircraft, or other place knowingly and intentionally to permit them to
be occupied by persons unlawfully possessing, using, or distributing controlled substances in
any of those locations; or

(i11) for any person knowingly and intentionally to possess an altered or forged
prescription or written order for a controlled substance.

(b) Any person convicted of violating Subsection (2)(a)(i) with respect to:

(1) marijuana, if the amount is 100 pounds or more, is guilty of a [seeond] third degree
felony;

(i1) a substance classified in Schedule I or II, marijuana, if the amount is more than 16
ounces, but less than 100 pounds, or a controlled substance analog, is guilty of a [third-degree
fetony| class A misdemeanor; or

(i11) marijuana, if the marijuana is not in the form of an extracted resin from any part of

the plant, and the amount is more than one ounce but less than 16 ounces, is guilty of a class
[A] B misdemeanor.
(c) (1) Upon a person's conviction of a violation of this Subsection (2) subsequent to [a

convietron| two or more convictions under Subsection (1)(a), that person shall be sentenced to

a one degree greater penalty than provided in this Subsection (2).
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(i1) Upon a person's conviction of a violation of this Subsection (2) subsequent to four

or more prior convictions under Subsection (1)(a), the person shall be sentenced to a one

degree greater penalty than would be imposed under Subsection (2)(¢)(1).

(d) Any person who violates Subsection (2)(a)(i) with respect to all other controlled
substances not included in Subsection (2)(b)(1), (i), or (iii), including a substance listed in
Section 58-37-4.2, or less than one ounce of marijuana, is guilty of a class B misdemeanor.
Upon a [second] third conviction the person is guilty of a class A misdemeanor, and upon a
[thtrd] fourth or subsequent conviction the person is guilty of a third degree felony.

(e) Any person convicted of violating Subsection (2)(a)(i) while inside the exterior
boundaries of property occupied by any correctional facility as defined in Section 64-13-1 or
any public jail or other place of confinement shall be sentenced to a penalty one degree greater
than provided in Subsection (2)(b), and if the conviction is with respect to controlled
substances as listed in:

(1) Subsection (2)(b), the person may be sentenced to imprisonment for an
indeterminate term as provided by law, and:

(A) the court shall additionally sentence the person convicted to a term of one year to
run consecutively and not concurrently; and

(B) the court may additionally sentence the person convicted for an indeterminate term
not to exceed five years to run consecutively and not concurrently; and

(i1) Subsection (2)(d), the person may be sentenced to imprisonment for an
indeterminate term as provided by law, and the court shall additionally sentence the person
convicted to a term of six months to run consecutively and not concurrently.

(f) Any person convicted of violating Subsection (2)(a)(i1) or(iii) is:

(1) on a first conviction, guilty of a class B misdemeanor;

(i1) on a [seeond] third or fourth conviction, guilty of a class A misdemeanor; and

(ii1) on a [third] fifth or subsequent conviction, guilty of a third degree felony.

(g) A person is subject to the penalties under Subsection (2)(h) who, in an offense not
amounting to a violation of Section 76-5-207:

(1) violates Subsection (2)(a)(i) by knowingly and intentionally having in the person's
body any measurable amount of a controlled substance; and

(i) operates a motor vehicle as defined in Section 76-5-207 in a negligent manner,
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causing serious bodily injury as defined in Section 76-1-601 or the death of another.

(h) A person who violates Subsection (2)(g) by having in the person's body:

(1) a controlled substance classified under Schedule I, other than those described in
Subsection (2)(h)(ii), or a controlled substance classified under Schedule II is guilty of a second
degree felony;

(i1) marijuana, tetrahydrocannabinols, or equivalents described in Subsection
58-37-4(2)(a)(ii1)(S) or (AA), or a substance listed in Section 58-37-4.2 is guilty of a third
degree felony; or

(ii1) any controlled substance classified under Schedules III, IV, or V is guilty of a class
A misdemeanor.

(1) A person is guilty of a separate offense for each victim suffering serious bodily
injury or death as a result of the person's negligent driving in violation of Subsection
58-37-8(2)(g) whether or not the injuries arise from the same episode of driving.

(3) Prohibited acts C -- Penalties:

(a) It is unlawful for any person knowingly and intentionally:

(1) to use in the course of the manufacture or distribution of a controlled substance a
license number which is fictitious, revoked, suspended, or issued to another person or, for the
purpose of obtaining a controlled substance, to assume the title of, or represent oneself to be, a
manufacturer, wholesaler, apothecary, physician, dentist, veterinarian, or other authorized
person;

(i1) to acquire or obtain possession of, to procure or attempt to procure the
administration of, to obtain a prescription for, to prescribe or dispense to any person known to
be attempting to acquire or obtain possession of, or to procure the administration of any
controlled substance by misrepresentation or failure by the person to disclose receiving any
controlled substance from another source, fraud, forgery, deception, subterfuge, alteration of a
prescription or written order for a controlled substance, or the use of a false name or address;

(ii1) to make any false or forged prescription or written order for a controlled substance,
or to utter the same, or to alter any prescription or written order issued or written under the
terms of this chapter; or

(iv) to make, distribute, or possess any punch, die, plate, stone, or other thing designed

to print, imprint, or reproduce the trademark, trade name, or other identifying mark, imprint, or
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device of another or any likeness of any of the foregoing upon any drug or container or labeling
so as to render any drug a counterfeit controlled substance.

(b) Any person convicted of violating Subsection (3)(a) is guilty of a [third-degree
fetony] class A misdemeanor, except under Subsection (3)(c).

(c) A fifth or subsequent conviction under Subsection (3)(a) is a third degree felony.
(4) Prohibited acts D -- Penalties:

(a) Notwithstanding other provisions of this section, a person not authorized under this
chapter who commits any act [dectared-tobe] that is unlawful under [thissectron;TFitle-58;

2 ProrPaouaalaammalio A ot - ada A & Q

Controtled-SubstancesAet;] Subsection (1)(a), Section 58-37a-5, or Section 58-27b-4 is upon

conviction subject to the penalties and classifications under this Subsection (4) if the trier of

fact finds the act is committed:
(i) in a public or private elementary or secondary school or on the grounds of any of

those schools during the hours of 6 a.m. through 10 p.m.;

(i1) in a public or private vocational school or postsecondary institution or on the

grounds of any of those schools or institutions during the hours of 6 a.m. through 10 p.m.;

[t¥)] (ii1) in or on the grounds of a preschool or child-care facility during its hours of

operation;
[6+)] (iv) in a public park, amusement park, arcade, or recreation center when it is open

to the public;
[¢¥1)] (v) in or on the grounds of a house of worship as defined in Section 76-10-501;

[ T a SnoPPMZ malr, SPortsS 1ac Y, Stacarony, arcna,; tncatct, movic Iousc,

playhouse;orparkingfotorstructure-adacent thereto; |
[tvii)] (vi) in or on the grounds of a library when it is open to the public;

[(x)] (vii) within any area that is within [+;606] 100 feet of any structure, facility, or
grounds included in Subsections (4)(a)(1), (i), (iii), (iv), and (vi), [and{vi)] except that this

Subsection (4)(a)(vii) applies to the education facilities referred to in Subsections (4)(a)(i) and

(i1) only during the hours of 6 a.m. through 10 p.m.;
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[€] (viii) in the presence of a person younger than 18 years of age, regardless of
where or when the act occurs; or

[txD] (ix) for the purpose of facilitating, arranging, or causing the transport, delivery,
or distribution of a substance in violation of this section to an inmate or on the grounds of any
correctional facility as defined in Section 76-8-311.3.

(b) (1) A person convicted under this Subsection (4) is guilty of a first degree felony
and shall be imprisoned for a term of not less than five years if the penalty that would
otherwise have been established but for this Subsection (4) would have been a first degree
felony.

(i1) Imposition or execution of the sentence may not be suspended, and the person is
not eligible for probation.

(c) If the classification that would otherwise have been established would have been
less than a first degree felony but for this Subsection (4), a person convicted under this
Subsection (4) is guilty of one degree more than the maximum penalty prescribed for that
offense. This Subsection (4)(c) does not apply to a violation of Subsection (2)(g).

(d) (1) If the violation is of Subsection (4)(a)[txD)](ix):

(A) the person may be sentenced to imprisonment for an indeterminate term as
provided by law, and the court shall additionally sentence the person convicted for a term of
one year to run consecutively and not concurrently; and

(B) the court may additionally sentence the person convicted for an indeterminate term
not to exceed five years to run consecutively and not concurrently; and

(i1) the penalties under this Subsection (4)(d) apply also to any person who, acting with
the mental state required for the commission of an offense, directly or indirectly solicits,
requests, commands, coerces, encourages, or intentionally aids another person to commit a
violation of Subsection (4)(a)[txD](ix).

(e) Itis not a defense to a prosecution under this Subsection (4) that the actor
mistakenly believed the individual to be 18 years of age or older at the time of the offense or
was unaware of the individual's true age; nor that the actor mistakenly believed that the
location where the act occurred was not as described in Subsection (4)(a) or was unaware that
the location where the act occurred was as described in Subsection (4)(a).

(5) Any violation of this chapter for which no penalty is specified is a class B

-10 -
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misdemeanor.

(6) For purposes of penalty enhancement under Subsections (1)(b) and (2)(c), a plea of
guilty or no contest to a violation of this section which is held in abeyance under Title 77,
Chapter 2a, Pleas in Abeyance, is the equivalent of a conviction, even if the charge has been
subsequently reduced or dismissed in accordance with the plea in abeyance agreement.

(7) A person may be charged and sentenced for a violation of this section,
notwithstanding a charge and sentence for a violation of any other section of this chapter.

(8) (a) Any penalty imposed for violation of this section is in addition to, and not in
lieu of, any civil or administrative penalty or sanction authorized by law.

(b) Where violation of this chapter violates a federal law or the law of another state,
conviction or acquittal under federal law or the law of another state for the same act is a bar to
prosecution in this state.

(9) In any prosecution for a violation of this chapter, evidence or proof which shows a
person or persons produced, manufactured, possessed, distributed, or dispensed a controlled
substance or substances, is prima facie evidence that the person or persons did so with
knowledge of the character of the substance or substances.

(10) This section does not prohibit a veterinarian, in good faith and in the course of the
veterinarian's professional practice only and not for humans, from prescribing, dispensing, or
administering controlled substances or from causing the substances to be administered by an
assistant or orderly under the veterinarian's direction and supervision.

(11) Civil or criminal liability may not be imposed under this section on:

(a) any person registered under this chapter who manufactures, distributes, or possesses
an imitation controlled substance for use as a placebo or investigational new drug by a
registered practitioner in the ordinary course of professional practice or research; or

(b) any law enforcement officer acting in the course and legitimate scope of the
officer's employment.

(12) (a) Civil or criminal liability may not be imposed under this section on any Indian,
as defined in Subsection 58-37-2(1)(v), who uses, possesses, or transports peyote for bona fide
traditional ceremonial purposes in connection with the practice of a traditional Indian religion
as defined in Subsection 58-37-2(1)(w).

(b) In a prosecution alleging violation of this section regarding peyote as defined in

-11 -
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Subsection 58-37-4(2)(a)(iii)(V), it is an affirmative defense that the peyote was used,
possessed, or transported by an Indian for bona fide traditional ceremonial purposes in
connection with the practice of a traditional Indian religion.

(c) (1) The defendant shall provide written notice of intent to claim an affirmative
defense under this Subsection (12) as soon as practicable, but not later than 10 days prior to
trial.

(i) The notice shall include the specific claims of the affirmative defense.

(i11)) The court may waive the notice requirement in the interest of justice for good
cause shown, if the prosecutor is not unfairly prejudiced by the lack of timely notice.

(d) The defendant shall establish the affirmative defense under this Subsection (12) by
a preponderance of the evidence. If the defense is established, it is a complete defense to the
charges.

(13) (a) It is an affirmative defense that the person produced, possessed, or
administered a controlled substance listed in Section 58-37-4.2 if the person:

(1) was engaged in medical research; and

(i1) was a holder of a valid license to possess controlled substances under Section
58-37-6.

(b) It is not a defense under Subsection (13)(a) that the person prescribed or dispensed
a controlled substance listed in Section 58-37-4.2.

(14) It is an affirmative defense that the person possessed, in the person's body, a
controlled substance listed in Section 58-37-4.2 if:

(a) the person was the subject of medical research conducted by a holder of a valid
license to possess controlled substances under Section 58-37-6; and

(b) the substance was administered to the person by the medical researcher.

(15) The application of any increase in penalty under this section to a violation of
Subsection (2)(a)(i) may not result in any greater penalty than a second degree felony. This
Subsection (15) takes precedence over any conflicting provision of this section.

(16) (a) It is an affirmative defense to an allegation of the commission of an offense
listed in Subsection (16)(b) that the person:

(1) reasonably believes that the person or another person is experiencing an overdose

event due to the ingestion, injection, inhalation, or other introduction into the human body of a

-12 -
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controlled substance or other substance;

(i1) reports in good faith the overdose event to a medical provider, an emergency
medical service provider as defined in Section 26-8a-102, a law enforcement officer, a 911
emergency call system, or an emergency dispatch system, or the person is the subject of a
report made under this Subsection (16);

(i11) provides in the report under Subsection (16)(a)(i1) a functional description of the
actual location of the overdose event that facilitates responding to the person experiencing the
overdose event;

(iv) remains at the location of the person experiencing the overdose event until a
responding law enforcement officer or emergency medical service provider arrives, or remains
at the medical care facility where the person experiencing an overdose event is located until a
responding law enforcement officer arrives;

(v) cooperates with the responding medical provider, emergency medical service
provider, and law enforcement officer, including providing information regarding the person
experiencing the overdose event and any substances the person may have injected, inhaled, or
otherwise introduced into the person's body; and

(vi) is alleged to have committed the offense in the same course of events from which
the reported overdose arose.

(b) The offenses referred to in Subsection (16)(a) are:

(1) the possession or use of less than 16 ounces of marijuana;

(i1) the possession or use of a scheduled or listed controlled substance other than
marijuana; and

(ii1) any violation of Chapter 37a, Utah Drug Paraphernalia Act, or Chapter 37b,
Imitation Controlled Substances Act.

(c) Asused in this Subsection (16) and in Section 76-3-203.11, "good faith" does not
include seeking medical assistance under this section during the course of a law enforcement
agency's execution of a search warrant, execution of an arrest warrant, or other lawful search.

(17) If any provision of this chapter, or the application of any provision to any person
or circumstances, is held invalid, the remainder of this chapter shall be given effect without the
invalid provision or application.

(18) A legislative body of a political subdivision may not enact an ordinance that is
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less restrictive than any provision of this chapter.

Section 2. Section 58-37¢-11 is amended to read:

58-37c-11. Penalty for unlawful conduct.

(1) A person who violates the unlawful conduct provision defined in Subsections
58-37c-3(11)(a) through (j) is guilty of a class A misdemeanor.

(2) A person who violates the unlawful conduct provisions defined in Subsection
58-37c-3(11)(k) is guilty of a [second] third degree felony.

Section 3. Section 62A-15-102 is amended to read:

62A-15-102. Definitions.

As used in this chapter:

(1) "Criminal risk factors" means a person's characteristics and behaviors that:

(a) affect the person's risk of engaging in criminal behavior; and

(b) are diminished when addressed by effective treatment, supervision, and other

support resources, resulting in reduced risk of criminal behavior.

[(D] (2) "Director" means the director of the Division of Substance Abuse and Mental
Health.

[€2)] (3) "Division" means the Division of Substance Abuse and Mental Health
established in Section 62A-15-103.

[63)] (4) "Local mental health authority" means a county legislative body.

[5] (5) "Local substance abuse authority" means a county legislative body.

[65] (6) () "Public funds" means federal money received from the Department of
Human Services or the Department of Health, and state money appropriated by the Legislature
to the Department of Human Services, the Department of Health, a county governing body, or a
local substance abuse authority, or a local mental health authority for the purposes of providing
substance abuse or mental health programs or services.

(b) "Public funds" include federal and state money that has been transferred by a local
substance abuse authority or a local mental health authority to a private provider under an
annual or otherwise ongoing contract to provide comprehensive substance abuse or mental
health programs or services for the local substance abuse authority or local mental health
authority. The money maintains the nature of "public funds" while in the possession of the

private entity that has an annual or otherwise ongoing contract with a local substance abuse
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authority or a local mental health authority to provide comprehensive substance abuse or
mental health programs or services for the local substance abuse authority or local mental
health authority.

(c) Public funds received for the provision of services pursuant to substance abuse or
mental health service plans may not be used for any other purpose except those authorized in
the contract between the local mental health or substance abuse authority and provider for the
provision of plan services.

[€67] (7) "Severe mental disorder" means schizophrenia, major depression, bipolar
disorders, delusional disorders, psychotic disorders, and other mental disorders as defined by
the division.

Section 4. Section 62A-15-103 is amended to read:

62A-15-103. Division -- Creation -- Responsibilities.

(1) There is created the Division of Substance Abuse and Mental Health within the
department, under the administration and general supervision of the executive director. The
division is the substance abuse authority and the mental health authority for this state.

(2) The division shall:

(a) (1) educate the general public regarding the nature and consequences of substance
abuse by promoting school and community-based prevention programs;

(i1) render support and assistance to public schools through approved school-based
substance abuse education programs aimed at prevention of substance abuse;

(i11)) promote or establish programs for the prevention of substance abuse within the
community setting through community-based prevention programs;

(iv) cooperate with and assist treatment centers, recovery residences, and other
organizations that provide services to individuals recovering from a substance abuse disorder,
by identifying and disseminating information about effective practices and programs;

(v) promote integrated programs that address an individual's substance abuse, mental
health, [and] physical [healtheareneeds] health, and criminal risk factors;

(vi) establish and promote an evidence-based continuum of screening, assessment,

prevention, treatment, and recovery support services in the community for individuals with

substance abuse and mental illness that addresses criminal risk factors;

[¢v)] (vii) evaluate the effectiveness of programs described in Subsection (2);
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[€vit)] (viii) consider the impact of the programs described in Subsection (2) on:

(A) emergency department utilization;

(B) jail and prison populations;

(C) the homeless population; and

(D) the child welfare system; and

[¢v1D)] (ix) promote or establish programs for education and certification of instructors
to educate persons convicted of driving under the influence of alcohol or drugs or driving with
any measurable controlled substance in the body;

(b) (1) collect and disseminate information pertaining to mental health;

(i1) provide direction over the state hospital including approval of its budget,
administrative policy, and coordination of services with local service plans;

(i1i1)) promulgate rules in accordance with Title 63G, Chapter 3, Utah Administrative
Rulemaking Act, to educate families concerning mental illness and promote family
involvement, when appropriate, and with patient consent, in the treatment program of a family
member; and

(iv) promulgate rules in accordance with Title 63G, Chapter 3, Utah Administrative
Rulemaking Act, to direct that all individuals receiving services through local mental health
authorities or the Utah State Hospital be informed about and, if desired, provided assistance in
completion of a declaration for mental health treatment in accordance with Section
62A-15-1002;

(c) (1) consult and coordinate with local substance abuse authorities and local mental
health authorities regarding programs and services;

(i1) provide consultation and other assistance to public and private agencies and groups
working on substance abuse and mental health issues;

(ii1) promote and establish cooperative relationships with courts, hospitals, clinics,
medical and social agencies, public health authorities, law enforcement agencies, education and
research organizations, and other related groups;

(iv) promote or conduct research on substance abuse and mental health issues, and
submit to the governor and the Legislature recommendations for changes in policy and
legislation;

(v) receive, distribute, and provide direction over public funds for substance abuse and
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mental health services;

(vi) monitor and evaluate programs provided by local substance abuse authorities and
local mental health authorities;

(vil) examine expenditures of any local, state, and federal funds;

(viii) monitor the expenditure of public funds by:

(A) local substance abuse authorities;

(B) local mental health authorities; and

(C) in counties where they exist, the private contract provider that has an annual or
otherwise ongoing contract to provide comprehensive substance abuse or mental health
programs or services for the local substance abuse authority or local mental health authorities;

(ix) contract with local substance abuse authorities and local mental health authorities

to provide a comprehensive continuum of services that includes community-based services for

individuals involved in the criminal justice system, in accordance with division policy, contract

provisions, and the local plan;
(x) contract with private and public entities for special statewide or nonclinical

services, or services for individuals involved in the criminal justice system, according to

division rules;

(xi) review and approve each local substance abuse authority's plan and each local
mental health authority's plan in order to ensure:

(A) astatewide comprehensive continuum of substance abuse services;

(B) a statewide comprehensive continuum of mental health services;

(C) services result in improved overall health and functioning; [and]

(D) a statewide comprehensive continuum of community-based services designed to

reduce criminal risk factors for individuals who are determined to have substance abuse or

mental illness conditions or both, and who are involved in the criminal justice system;

(E) compliance, where appropriate, with the certification requirements in Subsection

2)(e)(i); and
[(®)] (F) appropriate expenditure of public funds;
(xii) review and make recommendations regarding each local substance abuse
authority's contract with its provider of substance abuse programs and services and each local

mental health authority's contract with its provider of mental health programs and services to
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524  ensure compliance with state and federal law and policy;

525 (xiii) monitor and ensure compliance with division rules and contract requirements;
526  and
527 (xiv) withhold funds from local substance abuse authorities, local mental health

528 authorities, and public and private providers for contract noncompliance, failure to comply
529  with division directives regarding the use of public funds, or for misuse of public funds or

530  money;

531 (d) assure that the requirements of this part are met and applied uniformly by local
532  substance abuse authorities and local mental health authorities across the state;

533 (e) require each local substance abuse authority and each local mental health authority
534  to submit its plan to the division by May 1 of each year;

535 (f) conduct an annual program audit and review of each local substance abuse authority
536 in the state and its contract provider and each local mental health authority in the state and its
537  contract provider, including:

538 (i) areview and determination regarding whether:

539 (A) public funds allocated to local substance abuse authorities and local mental health
540  authorities are consistent with services rendered and outcomes reported by them or their

541  contract providers; and

542 (B) each local substance abuse authority and each local mental health authority is

543 exercising sufficient oversight and control over public funds allocated for substance abuse and

544  mental health programs and services; and

545 (i) items determined by the division to be necessary and appropriate; and

546 (g) define "prevention" by rule as required under Title 32B, Chapter 2, Part 4,

547  Alcoholic Beverage and Substance Abuse Enforcement and Treatment Restricted Account
548  Act[z];

549 (h) establish by rule, in accordance with Title 63G, Chapter 3, Utah Administrative

550  Rulemaking Act, minimum standards and requirements for the provision of substance abuse

551 and mental health treatment to individuals who are required to participate in treatment by the

552  court or the Board of Pardons and Parole, or who are incarcerated, including:

553 (1) collaboration with the Department of Corrections and the Utah Substance Abuse

554  Advisory Council to develop and coordinate the standards;
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(i1) determining that the standards ensure available treatment includes the most current

practices and procedures demonstrated by recognized scientific research to reduce recidivism,

including focus on the individuals criminal risk factors; and

(111) requiring that all public and private treatment programs meet the standards

established under this Subsection (2)(h) in order to receive public funds allocated to the

division, the Department of Corrections, or the Commission on Criminal and Juvenile Justice

for the costs of providing screening, assessment, prevention, treatment, and recovery support;

(1) establish by rule, in accordance with Title 63G, Chapter 3, Utah Administrative

Rulemaking Act, the requirements and procedures for the certification of licensed public and

private providers who provide, as part of their practice, substance abuse and mental health

treatment to individuals involved in the criminal justice system, including:

(1) collaboration with the Department of Corrections and the Utah Substance Abuse

Advisory Council to develop, coordinate, and implement the certification process;

(11) basing the certification process on the standards developed under Subsection (2)(h)

for the treatment of individuals involved in the criminal justice system; and

(111) the requirement that all public and private providers of treatment to individuals

involved in the criminal justice system shall obtain certification on or before July 1, 2016, and

shall renew the certification every two years, in order to qualify for funds allocated to the

division, the Department of Corrections, or the Commission on Criminal and Juvenile Justice

on or after July 1, 2016;

(1) (1) establish performance goals and outcome measurements for all treatment

programs for which minimum standards are established under Subsection (2)(h), including

recidivism data obtained in collaboration with the Administrative Office of the Courts and the

Department of Corrections; and

(i1) collect data to track and determine whether the goals and measurements are being

attained and make this information available to the public;

(k) in its discretion, use the data to make decisions regarding the use of funds allocated

to the division, the Administrative Office of the Courts, and the Department of Corrections to

provide treatment for which standards are established under Subsection (2)(h); and

(1) annually, on or before August 31, submit the data collected under Subsection (2)(j)

to the Commission on Criminal and Juvenile Justice, which shall compile a report of findings
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based on the data and provide the report to the legislative Judiciary Interim Committee, Health

and Human Services Interim Committee, the Law Enforcement and Criminal Justice Interim

Committee, and the related appropriations subcommittees.

(3) (a) The division may refuse to contract with and may pursue its legal remedies
against any local substance abuse authority or local mental health authority that fails, or has
failed, to expend public funds in accordance with state law, division policy, contract
provisions, or directives issued in accordance with state law.

(b) The division may withhold funds from a local substance abuse authority or local
mental health authority if the authority's contract with its provider of substance abuse or mental
health programs or services fails to comply with state and federal law or policy.

(4) Before reissuing or renewing a contract with any local substance abuse authority or
local mental health authority, the division shall review and determine whether the local
substance abuse authority or local mental health authority is complying with its oversight and
management responsibilities described in Sections 17-43-201, 17-43-203, 17-43-303, and
17-43-309. Nothing in this Subsection (4) may be used as a defense to the responsibility and
liability described in Section 17-43-303 and to the responsibility and liability described in
Section 17-43-203.

(5) In carrying out its duties and responsibilities, the division may not duplicate
treatment or educational facilities that exist in other divisions or departments of the state, but
shall work in conjunction with those divisions and departments in rendering the treatment or
educational services that those divisions and departments are competent and able to provide.

(6) The division may accept in the name of and on behalf of the state donations, gifts,
devises, or bequests of real or personal property or services to be used as specified by the
donor.

(7) The division shall annually review with each local substance abuse authority and
each local mental health authority the authority's statutory and contract responsibilities
regarding:

(a) the use of public funds;

(b) oversight responsibilities regarding public funds; and

(c) governance of substance abuse and mental health programs and services.

(8) The Legislature may refuse to appropriate funds to the division upon the division's
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failure to comply with the provisions of this part.

(9) If a local substance abuse authority contacts the division under Subsection
17-43-201(9) for assistance in providing treatment services to a pregnant woman or pregnant
minor, the division shall:

(a) refer the pregnant woman or pregnant minor to a treatment facility that has the
capacity to provide the treatment services; or

(b) otherwise ensure that treatment services are made available to the pregnant woman
or pregnant minor.

Section 5. Section 63M-7-204 is amended to read:

63M-7-204. Duties of commission.

The State Commission on Criminal and Juvenile Justice administration shall:

(1) promote the commission's purposes as enumerated in Section 63M-7-201;

(2) promote the communication and coordination of all criminal and juvenile justice
agencies;

(3) study, evaluate, and report on the status of crime in the state and on the
effectiveness of criminal justice policies, procedures, and programs that are directed toward the
reduction of crime in the state;

(4) study, evaluate, and report on programs initiated by state and local agencies to

address reducing recidivism, including changes in penalties and sentencing guidelines intended

to reduce recidivism, as resources allow;

[H] (5) study, evaluate, and report on policies, procedures, and programs of other
jurisdictions which have effectively reduced crime;

[€5)] (6) identify and promote the implementation of specific policies and programs the
commission determines will significantly reduce crime in Utah;

[¢67] (7) provide analysis and recommendations on all criminal and juvenile justice
legislation, state budget, and facility requests, including program and fiscal impact on all
components of the criminal and juvenile justice system;

[€H] (8) provide analysis, accountability, recommendations, and supervision for state
and federal criminal justice grant money;

[68)] (9) provide public information on the criminal and juvenile justice system and

give technical assistance to agencies or local units of government on methods to promote
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public awareness;

[€99] (10) promote research and program evaluation as an integral part of the criminal
and juvenile justice system,;

[(16)] (11) provide a comprehensive criminal justice plan annually;

[(HH] (12) review agency forecasts regarding future demands on the criminal and
juvenile justice systems, including specific projections for secure bed space;

[(12)] (13) promote the development of criminal and juvenile justice information
systems that are consistent with common standards for data storage and are capable of
appropriately sharing information with other criminal justice information systems by:

(a) developing and maintaining common data standards for use by all state criminal
justice agencies;

(b) annually performing audits of criminal history record information maintained by
state criminal justice agencies to assess their accuracy, completeness, and adherence to
standards;

(c) defining and developing state and local programs and projects associated with the
improvement of information management for law enforcement and the administration of
justice; and

(d) establishing general policies concerning criminal and juvenile justice information
systems and making rules as necessary to carry out the duties under this Subsection [(+2)] (13)
and Subsection [(16)] (11);

[(13)] (14) allocate and administer grants, from money made available, for approved
education programs to help prevent the sexual exploitation of children; [and]

[(HH] (15) allocate and administer grants funded from money from the Law
Enforcement Operations Account created in Section 51-9-411 for law enforcement operations
and programs related to reducing illegal drug activity and related criminal activity[];

(16) request, receive, and evaluate data and recommendations collected and reported by

agencies and contractors related to policies recommended by the commission regarding

recidivism reduction; and

(17) establish and administer a performance incentive grant program that allocates

funds appropriated by the Legislature to programs and practices implemented by counties that

reduce recidivism and reduce the number of offenders per capita who are incarcerated.
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Section 6. Section 63M-7-404 is amended to read:

63M-7-404. Purpose -- Duties.

(1) The purpose of the commission shall be to develop guidelines and propose
recommendations to the Legislature, the governor, and the Judicial Council about the
sentencing and release of juvenile and adult offenders in order to:

[(D] (a) respond to public comment;

[(2)] (b) relate sentencing practices and correctional resources;

[63)] (c) increase equity in criminal sentencing;

[H] (d) better define responsibility in criminal sentencing; and

[65)] (e) enhance the discretion of sentencing judges while preserving the role of the
Board of Pardons and Parole and the Youth Parole Authority.

(2) (a) The commission shall modify the sentencing guidelines for adult offenders to

implement the recommendations of the Commission on Criminal and Juvenile Justice for

reducing recidivism.

(b) The modifications under Subsection (2)(a) shall be for the purposes of protecting

the public and ensuring efficient use of state funds.

(3) (a) The commission shall modify the criminal history score in the sentencing

ouidelines for adult offenders to implement the recommendations of the Commission on

Criminal and Juvenile Justice for reducing recidivism.

(b) The modifications to the criminal history score under Subsection (3)(a) shall

include factors in an offender's criminal history that are relevant to the accurate determination

of an individual's risk of offending again.

(4) (a) The commission shall establish sentencing guidelines for periods of

incarceration for individuals who are on probation and:

(1) who have violated one or more conditions of probation; and

(i1) whose probation has been revoked by the court.

(b) The guidelines shall consider the seriousness of the violation of the conditions of

probation, the probationer's conduct while on probation, and the probationer's criminal history.

(5) (a) The commission shall establish sentencing guidelines for periods of

incarceration for individuals who are on parole and:

(1) who have violated a condition of parole; and
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(i1) whose parole has been revoked by the Board of Pardons and Parole.

(b) The guidelines shall consider the seriousness of the violation of the conditions of

parole, the individual's conduct while on parole, and the individual's criminal history.

(6) The commission shall establish graduated sanctions to facilitate the prompt and

effective response to an individual's violation of the terms of probation or parole by the adult

probation and parole section of the Department of Corrections in order to implement the

recommendations of the Commission on Criminal and Juvenile Justice for reducing recidivism,

including:

(a) sanctions to be used in response to a violation of the terms of probation or parole;

(b) when violations should be reported to the court or the Board of Pardons and Parole;

and

(c) arange of sanctions that may not exceed a period of incarceration of not more than:

(1) three consecutive days; and

(11) a total of five days in a period of 30 days.

(7) The commission shall establish graduated incentives to facilitate a prompt and

effective response by the adult probation and parole section of the Department of Corrections

to an offender’s:

(a) compliance with the terms of probation or parole; and

(b) positive conduct that exceeds those terms.

Section 7. Section 64-13-1 is amended to read:
64-13-1. Definitions.
As used in this chapter:

(1) "Case action plan" means a document developed by the Department of Corrections

that identifies the program priorities for the treatment of the offender, including the criminal

risk factors as determined by a risk and needs assessment conducted by the department.

(D] (2) "Community correctional center" means a nonsecure correctional facility
operated:

(a) by the department; or

(b) under a contract with the department.

[2)] (3) "Correctional facility" means any facility operated to house offenders, either in

a secure or nonsecure setting:
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(a) by the department; or
(b) under a contract with the department.

(4) "Criminal risk factors" means a person's characteristics and behaviors that:

(a) affect that person's risk of engaging in criminal behavior; and

(b) are diminished when addressed by effective treatment, supervision, and other

support resources, resulting in a reduced risk of criminal behavior.

[3] (5) "Department" means the Department of Corrections.

[H] (6) "Emergency" means any riot, disturbance, homicide, inmate violence
occurring in any correctional facility, or any situation that presents immediate danger to the
safety, security, and control of the department.

[65] (7) "Executive director" means the executive director of the Department of
Corrections.

[67] (8) "Inmate" means any person who is committed to the custody of the department
and who is housed at a correctional facility or at a county jail at the request of the department.

[€H] (9) "Offender" means any person who has been convicted of a crime for which he
may be committed to the custody of the department and is at least one of the following:

(a) committed to the custody of the department;

(b) on probation; or

(c) on parole.

(10) "Risk and needs assessment" means an actuarial tool validated on criminal

offenders that determines:

(a) an individual's risk of reoffending; and

(b) the criminal risk factors that, when addressed, reduce the individual's risk of

reoffending.
[€8)] (11) "Secure correctional facility" means any prison, penitentiary, or other

institution operated by the department or under contract for the confinement of offenders,
where force may be used to restrain them if they attempt to leave the institution without
authorization.

Section 8. Section 64-13-6 is amended to read:

64-13-6. Department duties.

(1) The department shall:
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(a) protect the public through institutional care and confinement, and supervision in the
community of offenders where appropriate;

(b) implement court-ordered punishment of offenders;

(c) provide program opportunities for offenders;

(d) provide treatment for sex offenders who are found to be treatable based upon
criteria developed by the department;

(e) provide the results of ongoing assessment of sex offenders and objective diagnostic
testing to sentencing and release authorities;

(f) manage programs that take into account the needs and interests of victims, where
reasonable;

(g) supervise probationers and parolees as directed by statute and implemented by the
courts and the Board of Pardons and Parole;

(h) subject to Subsection (2), investigate criminal conduct involving offenders
incarcerated in a state correctional facility;

(i) cooperate and exchange information with other state, local, and federal law
enforcement agencies to achieve greater success in prevention and detection of crime and
apprehension of criminals; [and]

(j) implement the provisions of Title 77, Chapter 28c, Interstate Compact for Adult
Offender Supervision[:]; and

(k) establish a case action plan for each offender as follows:

(1) if an offender is to be supervised in the community, the case action plan shall be

established for the offender not more than 90 days after supervision by the department begins;

and

(11) if the offender is committed to the custody of the department, the case action plan

shall be established for the offender not more than 120 days after the commitment.

(2) The department may in the course of supervising probationers and parolees:

(a) impose graduated sanctions, as established by the Utah Sentencing Commission

under Subsection 63M-7-404(5), for an individual's violation of one or more terms of the

probation or parole; and

(b) upon approval by the court or the Board of Pardons and Parole, impose as a

sanction for an individual's violation of the terms of probation or parole a period of
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incarceration of not more than three consecutive days and not more than a total of five days

within a period of 30 days.
[t2)] 3) (a) By following the procedures in Subsection [2}] (3)(b), the department may

investigate the following occurrences at state correctional facilities:

(1) criminal conduct of departmental employees;

(i1) felony crimes resulting in serious bodily injury;

(ii1) death of any person; or

(iv) aggravated kidnaping.

(b) Prior to investigating any occurrence specified in Subsection [(2}] (3)(a), the
department shall:

(1) notify the sheriff or other appropriate law enforcement agency promptly after
ascertaining facts sufficient to believe an occurrence specified in Subsection [t2)] (3)(a) has
occurred; and

(i1) obtain consent of the sheriff or other appropriate law enforcement agency to
conduct an investigation involving an occurrence specified in Subsection [(2)] (3)(a).

[3)] (4) Upon request, the department shall provide copies of investigative reports of
criminal conduct to the sheriff or other appropriate law enforcement agencies.

[H] (5) The department shall provide data to the Commission on Criminal and
Juvenile Justice to show the criteria for determining sex offender treatability, the
implementation and effectiveness of sex offender treatment, and the results of ongoing
assessment and objective diagnostic testing. The Commission on Criminal and Juvenile
Justice shall then report these data in writing to the Judiciary Interim Committee, if requested
by the committee, and to the appropriate appropriations subcommittee annually.

[€5)] (6) The Department of Corrections shall collect accounts receivable ordered by
the district court as a result of prosecution for a criminal offense according to the requirements
and during the time periods established in Subsection 77-18-1(9).

Section 9. Section 64-13-7.5 is amended to read:

64-13-7.5. Persons in need of mental health services -- Contracts.

(1) Except as provided for in Subsection (2), when the department determines that a
person in its custody is in need of mental health services, the department shall contract with the

Division of Substance Abuse and Mental Health, local mental health authorities, or the state
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hospital to provide mental health services for that person. Those services may be provided at
the Utah State Hospital or in community programs provided by or under contract with the
Division of Substance Abuse and Mental Health, a local mental health authority, or other
public or private mental health care providers.

(2) (a) If the Division of Substance Abuse and Mental Health, a local mental health
authority, or the state hospital notifies the department that it is unable to provide mental health
services under Subsection (1), the department may contract with other public or private mental
health care providers to provide mental health services for persons in its custody.

(b) The standards established by rule under Section 64-13-25 apply to the public or

private mental health care providers with whom the department contracts under this Subsection

Q).

(3) A person who provides mental health services for sex offender treatment as
required in Section 64-13-6 shall be licensed as a mental health professional in accordance with
Title 58, Chapter 60, Mental Health Professional Practice Act, or Title 58, Chapter 61,
Psychologist Licensing Act, and exhibit competency to practice in the area of sex offender
treatment based on education, training, and practice.

Section 10. Section 64-13-10.5 is enacted to read:

64-13-10.5. Transition and reentry of inmates at termination of incarceration.

(1) The department shall evaluate and update the case action plan as necessary to

prepare for the offender's transition from incarceration to release, including:

(a) establishing the supervision level and program needs, based on the offender's

criminal risk factors;

(b) 1dentifying barriers to the offender's ability to obtain housing, food, clothing, and

transportation;
(¢) identifying community-based treatment resources that are reasonably accessible to

the offender; and

(d) establishing the initial supervision procedures and strategy for the offender's parole

officer.

(2) The department shall notify the Board of Pardons and Parole not fewer than 30 days

prior to an offender's release of:

(a) the offender's case action plan; and
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(b) any specific conditions of parole necessary to better facilitate transition to the

community.
Section 11. Section 64-13-14.5 is amended to read:

64-13-14.5. Limits of confinement place -- Release status -- Work release.

(1) The department may extend the limits of the place of confinement of an inmate
when, as established by department policies and procedures, there is cause to believe the
inmate will honor [hts] the trust, by authorizing [htm] the inmate under prescribed conditions:

(a) to leave temporarily for purposes specified by department policies and procedures
to visit specifically designated places for a period not to exceed 30 days;

(b) to participate in a voluntary training program in the community while housed at a
correctional facility or to work at paid employment;

(c) to be housed in a nonsecure community correctional center operated by the
department; or

(d) to be housed in any other facility under contract with the department.

(2) The department shall establish rules governing offenders on release status. A copy
of the rules shall be furnished to the offender and to any employer or other person participating
in the offender's release program. Any employer or other participating person shall agree in
writing to abide by the rules and to notify the department of the offender's discharge or other
release from a release program activity, or of any violation of the rules governing release status.

(3) The willful failure of an inmate to remain within the extended limits of his
confinement or to return within the time prescribed to an institution or facility designated by
the department is an escape from custody.

(4) If an offender is arrested for the commission of a crime, the arresting authority shall
immediately notify the department of the arrest.

(5) The department may impose appropriate sanctions pursuant to Section 64-13-21

upon offenders who violate [rates] guidelines established by the Utah Sentencing Commission,

including prosecution for escape under Section 76-8-309 and for unauthorized absence.

(6) An inmate who is housed at a nonsecure correctional facility and on work release
may not be required to work for less than the current federally established minimum wage, or
under substandard working conditions.

Section 12. Section 64-13-21 is amended to read:
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64-13-21. Supervision of sentenced offenders placed in community -- Rulemaking
-- POST certified parole or probation officers and peace officers -- Duties -- Supervision
fee.

(1) (a) The department, except as otherwise provided by law, shall supervise sentenced
offenders placed in the community on probation by the courts, on parole by the Board of
Pardons and Parole, or upon acceptance for supervision under the terms of the Interstate
Compact for the Supervision of Parolees and Probationers.

(b) Standards for the supervision of offenders shall be established by the department in

accordance with [Fitle-63G;Chapter 3; Utahr Admmistratrve RutemakmgAw<t] sentencing

ouidelines, including the graduated sanctions matrix, established by the Utah Sentencing

Commission, giving priority, based on available resources, to felony offenders and offenders

sentenced pursuant to Subsection 58-37-8(2)(b)(i1).

(2) The department shall apply graduated sanctions established by the Utah Sentencing

Commission to facilitate a prompt and appropriate response to an individual's violation of the

terms of probation or parole, including:

(a) sanctions to be used in response to a violation of the terms of probation or parole;

and

(b) requesting approval from the court or Board of Pardons and Parole to impose a

sanction for an individual's violation of the terms of probation or parole a period of

incarceration of not more than three consecutive days and not more than a total of five days

within a period of 30 days.

(3) The department shall implement a program of graduated incentives as established

by the Utah Sentencing Commission to facilitate the department's prompt and appropriate

response to an offender's:

(a) compliance with the terms of probation or parole; or

(b) positive conduct that exceeds those terms.

(4) (a) The department shall, in collaboration with the Commission on Criminal and

Juvenile Justice, create standards and procedures for the collection of information related to the

use of the graduated sanctions and incentives, and offenders' outcomes.

(b) The collected information shall be provided to the Commission on Criminal and

Juvenile Justice not less frequently than annually on or before August 31.
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[t2)] (5) Employees of the department who are POST certified as law enforcement
officers or correctional officers and who are designated as parole and probation officers by the
executive director have the following duties:

(a) monitoring, investigating, and supervising a parolee's or probationer's compliance
with the conditions of the parole or probation agreement;

(b) investigating or apprehending any offender who has escaped from the custody of
the department or absconded from supervision;

(c) providing investigative services for the courts, the department, or the Board of
Pardons and Parole;

(d) supervising any offender during transportation; or

(e) collecting DNA specimens when the specimens are required under Section
53-10-404.

[63)] (6) (a) A monthly supervision fee of $30 shall be collected from each offender on
probation or parole. The fee may be suspended or waived by the department upon a showing
by the offender that imposition would create a substantial hardship or if the offender owes
restitution to a victim.

(b) (i) The department shall make rules in accordance with Title 63G, Chapter 3, Utah
Administrative Rulemaking Act, specifying the criteria for suspension or waiver of the
supervision fee and the circumstances under which an offender may request a hearing.

(1i1) In determining whether the imposition of the supervision fee would constitute a
substantial hardship, the department shall consider the financial resources of the offender and
the burden that the fee would impose, with regard to the offender's other obligations.

(7) (a) The department shall establish a program allowing an offender on parole under

Subsection 76-3-202(1)(a) to earn credits for the offender's compliance with the terms of the

offender's probation or parole, which shall be applied to reducing the period of probation or

parole as provided in this Subsection (7).

(b) The program shall provide that an offender earns a reduction credit of 30 days from

an offender's period of probation or parole for each month the offender completes without any

violation of the terms of the offender's probation or parole agreement, including the case action

plan.

(¢) The department shall maintain a record of credits earned by an offender under this
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Subsection (7) and shall request from the court or the Board of Pardons and Parole the

termination of probation or parole not fewer than 30 days prior to the termination date that

reflects the credits earned under this Subsection (7).

(d) This Subsection (7) does not prohibit the department from requesting a termination

date earlier than the termination date established by earned credits under Subsection (7)(c).

(e¢) The court or the Board of Pardons and Parole shall terminate an offender's

probation or parole upon completion of the period of probation or parole accrued by time

served and credits earned under this Subsection (7) unless the court or the Board of Pardons

and Parole find that termination would interrupt the completion of a necessary treatment

program, in which case the termination of probation or parole shall occur when the treatment

program is completed.

(f) The department shall report annually to the Commission on Criminal and Juvenile

Justice on or before August 31:

(1) the number of offenders who have earned probation or parole credits under this

Subsection (7) in one or more months of the preceding fiscal year and the percentage of the

offenders on probation or parole during that time that this number represents;

(i1) the average number of credits earned by those offenders who earned credits; and

(111) the number of offenders who earned credits by county of residence while on

probation or parole.

Section 13. Section 64-13-25 is amended to read:

64-13-25. Standards for programs -- Audits.

(1) To promote accountability and to ensure safe and professional operation of
correctional programs, the department shall establish minimum standards for the organization

and operation of its programs, including collaborating with the Department of Human Services

to establish minimum standards for programs providing assistance for individuals involved in

the criminal justice system.

(a) The standards shall be promulgated according to state rulemaking provisions.
Those standards that apply to offenders are exempt from the provisions of Title 63G, Chapter
3, the Utah Administrative Rulemaking Act. Offenders are not a class of persons under that
act.

(b) Standards shall provide for inquiring into and processing offender complaints.
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(¢) (1) The department shall establish minimum standards and qualifications for

treatment programs provided in county jails to which persons committed to the state prison are

placed by jail contract under Section 64-13e-103.

(11) In establishing the standards and qualifications for the treatment programs, the

department shall:

(A) consult and collaborate with the county sheriffs and the Division of Substance
Abuse and Mental Health; and

(B) include programs demonstrated by recognized scientific research to reduce

recidivism by addressing an offender's criminal risk factors as determined by a risk and needs

assessment.

(ii1) All jails contracting to house offenders committed to the state prison shall meet the

minimum standards for treatment programs as established under this Subsection (1)(c).

(d) (1) The department shall establish minimum standards of treatment for sex

offenders, which shall include the requirements under Subsection 64-13-7.5(3) regarding

licensure and competency.

(11) The standards shall require the use of the most current best practices demonstrated

by recognized scientific research to address an offender's criminal risk factors.

(111) The department shall collaborate with the Division of Substance Abuse and

Mental Health to develop and effectively distribute the standards to jails and to mental health

professionals who desire to provide mental health treatment for sex offenders.

(iv) The department shall establish the standards by administrative rule pursuant to
Title 63G, Chapter 3, Utah Administrative Rulemaking Act.
(2) [Thereshattbe] The department shall establish an audit for compliance with

standards established under this section according to policies and procedures established by the

department, for continued operation of correctional and treatment programs provided to

offenders committed to the department's custody, including inmates housed in county jails by

contract with the Department of Corrections.

(a) At least every three years, the department shall internally audit all programs for
compliance with established standards.
(b) All financial statements and accounts of the department shall be reviewed during

the audit. Written review shall be provided to the managers of the programs and the executive
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director of the department.
(c) The reports shall be classified as confidential internal working papers and access is
available at the discretion of the executive director or the governor, or upon court order.

(3) The department shall establish a certification program for public and private

providers of treatment for sex offenders on probation or parole that requires the providers' sex

offender treatment practices meet the standards and practices established under Subsection

(1)(d) to reduce sex offender recidivism.

(a) The department shall collaborate with the Division of Substance Abuse and Mental

Health to develop, coordinate, and implement the certification program.

(b) The certification program shall be based on the standards under Subsection (1)(d)

and shall require renewal of certification every two years.

(c) All public and private providers of sex offender treatment, including those

providing treatment to offenders housed in county jails by contract under Section 64-13e-103,

shall comply with these standards on and after July 1, 2016, in order to begin receiving or

continue receiving payment from the department to provide sex offender treatment on or after

July 1, 2016.
(d) The department shall establish the certification program by administrative rule

pursuant to Title 63G, Chapter 3, Utah Administrative Rulemaking Act.

(4) The department shall establish performance goals and outcome measurements for

all programs that are subject to the minimum standards established under this section and shall

collect data to analyze and evaluate whether the goals and measurements are attained.

(a) The department shall collaborate with the Division of Substance Abuse and Mental

Health to develop and coordinate the performance goals and outcome measurements, including

recidivism rates.

(b) The department may use these data to make decisions on the use of funds to

provide treatment for which standards are established under this section.

(¢) The department shall annually provide data collected under this Subsection (4) to

the Commission on Criminal and Juvenile Justice on or before August 31. The commission

shall compile a written report of the findings based on the data and shall provide the report to

the legislative Judiciary Interim Committee, the Health and Human Services Interim

Committee, the Law Enforcement and Criminal Justice Interim Committee, and the related
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appropriations subcommittees.

Section 14. Section 64-13-26 is amended to read:

64-13-26. Private providers of services.

(1) The department may contract with private providers or other agencies for the
provision of care, treatment, and supervision of offenders committed to the care and custody of
the department.

(2) (a) The department shall:

(i) establish standards for the operation of the programs; [and]

(11) establish standards pursuant to Section 64-13-25 regarding program standards; and

[t)] (iii)) annually review the programs for compliance.

(b) The reviews shall be classified as confidential internal working papers.

(c) Access to records regarding the reviews is available upon the discretion of the
executive director or the governor, or upon court order.

Section 15. Section 64-13-29 is amended to read:

64-13-29. Violation of parole or probation -- Detention -- Hearing.

(1) (a) The department shall ensure that the court is notified of violations of the terms
and conditions of probation in the case of probationers under the department's supervision, or
the Board of Pardons and Parole in the case of parolees under the department's supervision|-]
when:

(1) a sanction of incarceration is recommended; or

(11) the department determines that a graduated sanction is not an appropriate response

to the offender's violation and recommends revocation, probation, or parole.

(b) In cases where the department desires to detain an offender alleged to have violated
his parole or probation and where it is unlikely that the Board of Pardons and Parole or court
will conduct a hearing within a reasonable time to determine if the offender has violated his
conditions of parole or probation, the department shall hold an administrative hearing within a
reasonable time, unless the hearing is waived by the parolee or probationer, to determine if
there is probable cause to believe that a violation has occurred.

(c) If there is a conviction for a crime based on the same charges as the probation or
parole violation, or a finding by a federal or state court that there is probable cause to believe

that an offender has committed a crime based on the same charges as the probation or parole
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violation, the department need not hold [tts] an administrative hearing.

(2) The appropriate officer or officers of the department shall, as soon as practical
following the department's administrative hearing, report to the court or the Board of Pardons
and Parole, furnishing a summary of the hearing, and may make recommendations regarding
the disposition to be made of the parolee or probationer. Pending any proceeding under this
section, the department may take custody of and detain the parolee or probationer involved for
a period not to exceed 72 hours excluding weekends and holidays.

(3) If the hearing officer determines that there is probable cause to believe that the
offender has violated the conditions of his parole or probation, the department may detain the
offender for a reasonable period of time after the hearing or waiver, as necessary to arrange for
the incarceration of the offender. Written order of the department is sufficient authorization for
any peace officer to incarcerate the offender. The department may promulgate rules for the
implementation of this section.

Section 16. Section 76-3-202 is amended to read:

76-3-202. Paroled persons -- Termination or discharge from sentence -- Time
served on parole -- Discretion of Board of Pardons and Parole.

(1) (a) Except as provided in Subsection (1)(b), every person committed to the state
prison to serve an indeterminate term and later released on parole shall, upon completion of
three years on parole outside of confinement and without violation, be terminated from the
person's sentence unless the parole is earlier terminated by the Board of Pardons and Parole or

1s terminated pursuant to Section 64-13-21.

(b) Every person committed to the state prison to serve an indeterminate term and later
released on parole on or after July 1, 2008, and who was convicted of any felony offense under
Title 76, Chapter 5, Offenses Against the Person, or any attempt, conspiracy, or solicitation to
commit any of these felony offenses, shall complete a term of parole that extends through the
expiration of the person's maximum sentence, unless the parole is earlier terminated by the
Board of Pardons and Parole.

(2) Every person convicted of a second degree felony for violating Section 76-5-404,
forcible sexual abuse, or 76-5-404.1, sexual abuse of a child and aggravated sexual abuse of a
child, or attempting, conspiring, or soliciting the commission of a violation of any of those

sections, and who is paroled before July 1, 2008, shall, upon completion of 10 years parole

-36 -


http://le.utah.gov/UtahCode/SectionLookup.jsp?section=76-5-404&session=2015GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=76-5-404.1&session=2015GS

1113
1114
1115
1116
1117
1118
1119
1120
1121
1122
1123
1124
1125
1126
1127
1128
1129
1130
1131
1132
1133
1134
1135
1136
1137
1138
1139
1140
1141
1142
1143

02-17-15 8:02 PM H.B. 348

outside of confinement and without violation, be terminated from the sentence unless the
person is earlier terminated by the Board of Pardons and Parole.

(3) (a) Every person convicted of a first degree felony for committing any offense listed
in Subsection (3)(b), or attempting, conspiring, or soliciting the commission of a violation of
any of those sections, shall complete a term of lifetime parole outside of confinement and
without violation unless the person is earlier terminated by the Board of Pardons and Parole.

(b) The offenses referred to in Subsection (3)(a) are:

(1) Section 76-5-301.1, child kidnapping;

(i) Subsection 76-5-302(1)(b)(vi), aggravated kidnapping involving a sexual offense;

(i11) Section 76-5-402, rape;

(iv) Section 76-5-402.1, rape of a child;

(v) Section 76-5-402.2, object rape;

(vi) Section 76-5-402.3, object rape of a child;

(vil) Subsection 76-5-403(2), forcible sodomy;

(viii) Section 76-5-403.1, sodomy on a child;

(ix) Section 76-5-404.1, sexual abuse of a child and aggravated sexual abuse of a child;
or

(x) Section 76-5-405, aggravated sexual assault.

(4) Any person who violates the terms of parole, while serving parole, for any offense
under Subsection (1), (2), or (3), shall at the discretion of the Board of Pardons and Parole be
recommitted to prison to serve the portion of the balance of the term as determined by the
Board of Pardons and Parole, but not to exceed the maximum term.

(5) In order for a parolee convicted on or after May 5, 1997, to be eligible for early
termination from parole, the parolee must provide to the Board of Pardons and Parole:

(a) evidence that the parolee has completed high school classwork and has obtained a
high school graduation diploma, a GED certificate, or a vocational certificate; or

(b) documentation of the inability to obtain one of the items listed in Subsection (5)(a)
because of:

(1) a diagnosed learning disability; or

(i1) other justified cause.

(6) Any person paroled following a former parole revocation may not be discharged
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from the person's sentence until:

(a) the person has served the applicable period of parole under this section outside of
confinement and without violation;

(b) the person's maximum sentence has expired; or

(c) the Board of Pardons and Parole orders the person to be discharged from the
sentence.

(7) (a) All time served on parole, outside of confinement and without violation,
constitutes service of the total sentence but does not preclude the requirement of serving the
applicable period of parole under this section, outside of confinement and without violation.

(b) Any time a person spends outside of confinement after commission of a parole
violation does not constitute service of the total sentence unless the person is exonerated at a
parole revocation hearing.

(c) () Any time a person spends in confinement awaiting a hearing before the Board of
Pardons and Parole or a decision by the board concerning revocation of parole constitutes
service of the sentence.

(i1) In the case of exoneration by the board, the time spent is included in computing the
total parole term

(8) When any parolee without authority from the Board of Pardons and Parole absents
himself from the state or avoids or evades parole supervision, the period of absence, avoidance,
or evasion tolls the parole period.

(9) (a) While on parole, time spent in confinement outside the state may not be credited
toward the service of any Utah sentence.

(b) Time in confinement outside the state or in the custody of any tribal authority or the
United States government for a conviction obtained in another jurisdiction tolls the expiration
of the Utah sentence.

(10) This section does not preclude the Board of Pardons and Parole from paroling or
discharging an inmate at any time within the discretion of the Board of Pardons and Parole
unless otherwise specifically provided by law.

(11) A parolee sentenced to lifetime parole may petition the Board of Pardons and
Parole for termination of lifetime parole.

Section 17. Section 77-1-3 is amended to read:
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77-1-3. Definitions.

For the purpose of this act:

(1) "Criminal action" means the proceedings by which a person is charged, accused,
and brought to trial for a public offense.

(2) "Indictment" means an accusation in writing presented by a grand jury to the
district court charging a person with a public offense.

(3) "Information" means an accusation, in writing, charging a person with a public
offense which is presented, signed, and filed in the office of the clerk where the prosecution is
commenced pursuant to Section 77-2-1.1.

(4) "Magistrate" means a justice or judge of a court of record or not of record or a
commissioner of such a court appointed in accordance with Section 78A-5-107, except that the
authority of a court commissioner to act as a magistrate shall be limited by rule of the judicial
council. The judicial council rules shall not exceed constitutional limitations upon the
delegation of judicial authority.

(5) "Risk and needs assessment" means an actuarial tool validated on offenders that

determines:

(a) an individual's risk of reoffending; and

(b) the criminal risk factors that, when addressed, reduce the individual's risk of

reoffending.
Section 18. Section 77-18-1 is amended to read:

77-18-1. Suspension of sentence -- Pleas held in abeyance -- Probation --
Supervision -- Presentence investigation -- Standards -- Confidentiality -- Terms and
conditions -- Termination, revocation, modification, or extension -- Hearings -- Electronic
monitoring.

(1) On a plea of guilty or no contest entered by a defendant in conjunction with a plea
in abeyance agreement, the court may hold the plea in abeyance as provided in Title 77,
Chapter 2a, Pleas in Abeyance, and under the terms of the plea in abeyance agreement.

(2) (a) On a plea of guilty, guilty with a mental illness, no contest, or conviction of any
crime or offense, the court may, after imposing sentence, suspend the execution of the sentence
and place the defendant on probation. The court may place the defendant:

(1) on probation under the supervision of the Department of Corrections except in cases
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of class C misdemeanors or infractions;

(i1) on probation with an agency of local government or with a private organization; or

(ii1) on bench probation under the jurisdiction of the sentencing court.

(b) (1) The legal custody of all probationers under the supervision of the department is
with the department.

(i1)) The legal custody of all probationers under the jurisdiction of the sentencing court
is vested as ordered by the court.

(i11) The court has continuing jurisdiction over all probationers.

(3) (a) The department shall establish supervision and presentence investigation
standards for all individuals referred to the department. These standards shall be based on:

(1) the type of offense;

(11) the results of a risk and needs assessment;

[6m)] (iii) the demand for services;

[(r] (iv) the availability of agency resources;

[(r¥)—the] (v) public safety; and
[6#)] (vi) other criteria established by the department to determine what level of

services shall be provided.

(b) Proposed supervision and investigation standards shall be submitted to the Judicial
Council and the Board of Pardons and Parole on an annual basis for review and comment prior
to adoption by the department.

(c) The Judicial Council and the department shall establish procedures to implement
the supervision and investigation standards.

(d) The Judicial Council and the department shall annually consider modifications to
the standards based upon criteria in Subsection (3)(a) and other criteria as they consider
appropriate.

(e) The Judicial Council and the department shall annually prepare an impact report
and submit it to the appropriate legislative appropriations subcommittee.

(4) Notwithstanding other provisions of law, the department is not required to
supervise the probation of persons convicted of class B or C misdemeanors or infractions or to
conduct presentence investigation reports on class C misdemeanors or infractions. However,

the department may supervise the probation of class B misdemeanants in accordance with
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1237  department standards.

1238 (5) (a) Before the imposition of any sentence, the court may, with the concurrence of
1239 the defendant, continue the date for the imposition of sentence for a reasonable period of time
1240  for the purpose of obtaining a presentence investigation report from the department or

1241  information from other sources about the defendant.

1242 (b) The presentence investigation report shall include:

1243 (1) avictim impact statement according to guidelines set in Section 77-38a-203

1244  describing the effect of the crime on the victim and the victim's family;

1245 (i1) a specific statement of pecuniary damages, accompanied by a recommendation
1246  from the department regarding the payment of restitution with interest by the defendant in
1247  accordance with Title 77, Chapter 38a, Crime Victims Restitution Act;

1248 (i11) findings from any screening and any assessment of the offender conducted under
1249  Section 77-18-1.1;

1250 (iv) recommendations for treatment of the offender; and

1251 (v) the number of days since the commission of the offense that the offender has spent

1252 in the custody of the jail and the number of days, if any, the offender was released to a

1253 supervised release or alternative incarceration program under Section 17-22-5.5.

1254 (c) The contents of the presentence investigation report are protected and are not
1255  available except by court order for purposes of sentencing as provided by rule of the Judicial
1256  Council or for use by the department.

1257 (6) (a) The department shall provide the presentence investigation report to the

1258  defendant's attorney, or the defendant if not represented by counsel, the prosecutor, and the
1259  court for review, three working days prior to sentencing. Any alleged inaccuracies in the
1260  presentence investigation report, which have not been resolved by the parties and the

1261  department prior to sentencing, shall be brought to the attention of the sentencing judge, and
1262  the judge may grant an additional 10 working days to resolve the alleged inaccuracies of the
1263  report with the department. If after 10 working days the inaccuracies cannot be resolved, the
1264  court shall make a determination of relevance and accuracy on the record.

1265 (b) If a party fails to challenge the accuracy of the presentence investigation report at
1266  the time of sentencing, that matter shall be considered to be waived.

1267 (7) At the time of sentence, the court shall receive any testimony, evidence, or
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information the defendant or the prosecuting attorney desires to present concerning the
appropriate sentence. This testimony, evidence, or information shall be presented in open court
on record and in the presence of the defendant.

(8) While on probation, and as a condition of probation, the court may require that the
defendant:

(a) perform any or all of the following:

(i) pay, in one or several sums, any fine imposed at the time of being placed on
probation;

(i1) pay amounts required under Title 77, Chapter 32a, Defense Costs;

(i11) provide for the support of others for whose support the defendant is legally liable;

(iv) participate in available treatment programs, including any treatment program in
which the defendant is currently participating, if the program is acceptable to the court;

(v) serve a period of time, not to exceed one year, in a county jail designated by the
department, after considering any recommendation by the court as to which jail the court finds
most appropriate;

(vi) serve a term of home confinement, which may include the use of electronic
monitoring;

(vil) participate in compensatory service restitution programs, including the
compensatory service program provided in Section 76-6-107.1;

(viii) pay for the costs of investigation, probation, and treatment services;

(ix) make restitution or reparation to the victim or victims with interest in accordance
with Title 77, Chapter 38a, Crime Victims Restitution Act; and

(x) comply with other terms and conditions the court considers appropriate; and

(b) if convicted on or after May 5, 1997:

(1) complete high school classwork and obtain a high school graduation diploma, a
GED certificate, or a vocational certificate at the defendant's own expense if the defendant has
not received the diploma, GED certificate, or vocational certificate prior to being placed on
probation; or

(i1) provide documentation of the inability to obtain one of the items listed in
Subsection (8)(b)(i) because of:

(A) adiagnosed learning disability; or
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(B) other justified cause.

(9) The department shall collect and disburse the account receivable as defined by
Section 76-3-201.1, with interest and any other costs assessed under Section 64-13-21 during:

(a) the parole period and any extension of that period in accordance with Subsection
77-27-6(4); and

(b) the probation period in cases for which the court orders supervised probation and
any extension of that period by the department in accordance with Subsection (10).

(10) (a) (1) Probation may be terminated at any time at the discretion of the court or
upon completion without violation of 36 months probation in felony or class A misdemeanor

cases, [or] 12 months in cases of class B or C misdemeanors or infractions, or as allowed

pursuant to Section 64-13-21 regarding earned credits.

(i1) (A) If, upon expiration or termination of the probation period under Subsection
(10)(a)(1), there remains an unpaid balance upon the account receivable as defined in Section
76-3-201.1, the court may retain jurisdiction of the case and continue the defendant on bench
probation for the limited purpose of enforcing the payment of the account receivable. If the
court retains jurisdiction for this limited purpose, the court may order the defendant to pay to
the court the costs associated with continued probation under this Subsection (10).

(B) In accordance with Section 77-18-6, the court shall record in the registry of civil
judgments any unpaid balance not already recorded and immediately transfer responsibility to
collect the account to the Office of State Debt Collection.

(ii1)) Upon motion of the Office of State Debt Collection, prosecutor, victim, or upon its
own motion, the court may require the defendant to show cause why the defendant's failure to
pay should not be treated as contempt of court.

(b) (1) The department shall notify the sentencing court, the Office of State Debt
Collection, and the prosecuting attorney in writing in advance in all cases when termination of
supervised probation will occur by law.

(i) The notification shall include a probation progress report and complete report of
details on outstanding accounts receivable.

(11) (a) (i) Any time served by a probationer outside of confinement after having been
charged with a probation violation and prior to a hearing to revoke probation does not

constitute service of time toward the total probation term unless the probationer is exonerated
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at a hearing to revoke the probation.

(i1)) Any time served in confinement awaiting a hearing or decision concerning
revocation of probation does not constitute service of time toward the total probation term
unless the probationer is exonerated at the hearing.

(ii1) Any time served in confinement awaiting a hearing or decision concerning

revocation of probation constitutes service of time toward a term of incarceration imposed as a

result of the revocation of probation.

(b) The running of the probation period is tolled upon the filing of a violation report
with the court alleging a violation of the terms and conditions of probation or upon the issuance
of an order to show cause or warrant by the court.

(12) (a) (1) Probation may not be modified or extended except upon waiver of a hearing
by the probationer or upon a hearing and a finding in court that the probationer has violated the
conditions of probation.

(i1) Probation may not be revoked except upon a hearing in court and a finding that the
conditions of probation have been violated.

(b) (1) Upon the filing of an affidavit alleging with particularity facts asserted to
constitute violation of the conditions of probation, the court that authorized probation shall
determine if the affidavit establishes probable cause to believe that revocation, modification, or
extension of probation is justified.

(i1) If the court determines there is probable cause, it shall cause to be served on the
defendant a warrant for the defendant's arrest or a copy of the affidavit and an order to show
cause why the defendant's probation should not be revoked, modified, or extended.

(c) (1) The order to show cause shall specify a time and place for the hearing and shall
be served upon the defendant at least five days prior to the hearing.

(i1) The defendant shall show good cause for a continuance.

(i11)) The order to show cause shall inform the defendant of a right to be represented by
counsel at the hearing and to have counsel appointed if the defendant is indigent.

(iv) The order shall also inform the defendant of a right to present evidence.

(d) (i) At the hearing, the defendant shall admit or deny the allegations of the affidavit.

(i1) If the defendant denies the allegations of the affidavit, the prosecuting attorney

shall present evidence on the allegations.
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(ii1)) The persons who have given adverse information on which the allegations are
based shall be presented as witnesses subject to questioning by the defendant unless the court
for good cause otherwise orders.

(iv) The defendant may call witnesses, appear and speak in the defendant's own behalf,
and present evidence.

(e) (1) After the hearing the court shall make findings of fact.

(i1) Upon a finding that the defendant violated the conditions of probation, the court

may order the probation revoked, modified, continued, or that the entire probation term

commence ancw.

(111) If a period of incarceration is imposed for a violation, the defendant shall be

sentenced within the graduated sanctions guidelines established by the Utah Sentencing

Commission pursuant to Section 63M-7-404, unless the judge determines that:

(A) the defendant needs substance abuse or mental health treatment, as determined by a

risk and needs assessment, that warrants treatment services that are immediately available in

the community; or

(B) the sentence previously imposed shall be executed.

(iv) If the defendant had, prior to the imposition of a term of incarceration or the

execution of the previously imposed sentence under this Subsection (12), served time in jail

due to a violation of probation under Subsection 77-18-1(12)(e)(iii), the time the probationer

served in jail constitutes service of time toward the sentence previously imposed.

(13) The court may order the defendant to commit himself or herself to the custody of
the Division of Substance Abuse and Mental Health for treatment at the Utah State Hospital as
a condition of probation or stay of sentence, only after the superintendent of the Utah State
Hospital or the superintendent's designee has certified to the court that:

(a) the defendant is appropriate for and can benefit from treatment at the state hospital;

(b) treatment space at the hospital is available for the defendant; and

(c) persons described in Subsection 62A-15-610(2)(g) are receiving priority for
treatment over the defendants described in this Subsection (13).

(14) Presentence investigation reports are classified protected in accordance with Title
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63G, Chapter 2, Government Records Access and Management Act. Notwithstanding Sections
63G-2-403 and 63G-2-404, the State Records Committee may not order the disclosure of a
presentence investigation report. Except for disclosure at the time of sentencing pursuant to
this section, the department may disclose the presentence investigation only when:

(a) ordered by the court pursuant to Subsection 63G-2-202(7);

(b) requested by a law enforcement agency or other agency approved by the department
for purposes of supervision, confinement, and treatment of the offender;

(c) requested by the Board of Pardons and Parole;

(d) requested by the subject of the presentence investigation report or the subject's
authorized representative; or

(e) requested by the victim of the crime discussed in the presentence investigation
report or the victim's authorized representative, provided that the disclosure to the victim shall
include only information relating to statements or materials provided by the victim, to the
circumstances of the crime including statements by the defendant, or to the impact of the crime
on the victim or the victim's household.

(15) (a) The court shall consider home confinement as a condition of probation under
the supervision of the department, except as provided in Sections 76-3-406 and 76-5-406.5.

(b) The department shall establish procedures and standards for home confinement,
including electronic monitoring, for all individuals referred to the department in accordance
with Subsection (16).

(16) (a) If the court places the defendant on probation under this section, it may order
the defendant to participate in home confinement through the use of electronic monitoring as
described in this section until further order of the court.

(b) The electronic monitoring shall alert the department and the appropriate law
enforcement unit of the defendant's whereabouts.

(c) The electronic monitoring device shall be used under conditions which require:

(i) the defendant to wear an electronic monitoring device at all times; and

(i1) that a device be placed in the home of the defendant, so that the defendant's
compliance with the court's order may be monitored.

(d) If a court orders a defendant to participate in home confinement through electronic

monitoring as a condition of probation under this section, it shall:
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(1) place the defendant on probation under the supervision of the Department of
Corrections;

(i1) order the department to place an electronic monitoring device on the defendant and
install electronic monitoring equipment in the residence of the defendant; and

(ii1) order the defendant to pay the costs associated with home confinement to the
department or the program provider.

(e) The department shall pay the costs of home confinement through electronic
monitoring only for those persons who have been determined to be indigent by the court.

(f) The department may provide the electronic monitoring described in this section
either directly or by contract with a private provider.

Section 19. Section 77-27-1 is amended to read:

77-27-1. Definitions.

As used in this chapter:

(1) "Appearance" means any opportunity to address the board, a board member, a
panel, or hearing officer, including an interview.

(2) "Board" means the Board of Pardons and Parole.

(3) "Case action plan" means a document developed by the Department of Corrections

that identifies the program priorities for the treatment of the offender, including the criminal

risk factors as determined by a risk and needs assessment conducted by the department.

[3] (4) "Commission" means the Commission on Criminal and Juvenile Justice.
[H] (5) "Commutation" is the change from a greater to a lesser punishment after
conviction.

(6) "Criminal risk factors" means a person's characteristics and behaviors that:

(a) affect that person's risk of engaging in criminal behavior; and

(b) are diminished when addressed by effective treatment, supervision, and other

support resources resulting in reduced risk of criminal behavior.

[5)] (7) "Department" means the Department of Corrections.

[€67] (8) "Expiration" occurs when the maximum sentence has run.

[€H] (9) "Family" means persons related to the victim as a spouse, child, sibling,
parent, or grandparent, or the victim's legal guardian.

[€8)] (10) "Hearing" means an appearance before the board, a panel, a board member or
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hearing examiner, at which an offender or inmate is afforded an opportunity to be present and
address the board, and encompasses the term "full hearing."

[€9] (11) "Location," in reference to a hearing, means the physical location at which
the board, a panel, a board member, or a hearing examiner is conducting the hearing, regardless
of the location of any person participating by electronic means.

[(16)] (12) "Open session" means any hearing before the board, a panel, a board
member, or a hearing examiner which is open to the public, regardless of the location of any
person participating by electronic means.

[(tH] (13) "Panel" means members of the board assigned by the chairperson to a
particular case.

[(}2)] (14) "Pardon" is an act of grace that forgives a criminal conviction and restores
the rights and privileges forfeited by or because of the criminal conviction. A pardon releases
an offender from the entire punishment prescribed for a criminal offense and from disabilities
that are a consequence of the criminal conviction. A pardon reinstates any civil rights lost as a
consequence of conviction or punishment for a criminal offense.

[(13)] (15) "Parole" is a release from imprisonment on prescribed conditions which, if
satisfactorily performed by the parolee, enables the parolee to obtain a termination of his
sentence.

[(HH] (16) "Probation" is an act of grace by the court suspending the imposition or
execution of a convicted offender's sentence upon prescribed conditions.

[(15)] (17) "Reprieve or respite" is the temporary suspension of the execution of the
sentence.

[(16)] (18) "Termination" is the act of discharging from parole or concluding the
sentence of imprisonment prior to the expiration of the sentence.

[(H] (19) "Victim" means:

(a) aperson against whom the defendant committed a felony or class A misdemeanor
offense, and regarding which offense a hearing is held under this chapter; or

(b) the victim's family, if the victim is deceased as a result of the offense for which a
hearing is held under this chapter.

Section 20. Section 77-27-5.4 is enacted to read:

77-27-5.4. Earned time program.
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(1) The board shall establish an earned time program that reduces the period of

incarceration for offenders who successfully complete specified programs, the purpose of

which is to reduce the risk of recidivism.

(2) The earned time program shall:

(a) provide not less than four months of earned time credit for the completion of the

highest ranked priority in the offender's case action plan;

(b) provide not less than four months of earned time credit for completion of one of the

recommended programs in the offender's case action plan; or

(c) allow the board to grant in its discretion earned time credit in addition to the earned

time credit provided under Subsections (2)(a) and (b).

(3) The program may not provide earned time credit for offenders:

(a) whose previously ordered release date does not provide enough time for the Board

of Pardons and Parole to grant the earned time credit;

(b) who have been sentenced by the court to a term of life without the possibility of

parole; or
(c) who have been ordered by the Board of Pardons and Parole to serve a life sentence.

(4) The board may order the forfeiture of earned time credits under this section if the

offender commits a major disciplinary infraction.

(5) The department shall notify the board not more than 30 days after an offender

completes a priority in the case action plan.

(6) The board shall collect data for the fiscal year regarding the operation of the earned

time credit program, including:

(a) the number of offenders who have earned time credit under this section in the prior

year;
(b) the amount of time credit earned in the prior year;

(c) the number of offenders who forfeited earned time credit; and

(d) additional related information as requested by the Commission on Criminal and

Juvenile Justice.

(7) The board shall collaborate with the Department of Corrections in the

establishment of the earned time credit program.

(8) To the extent possible programming and hearings shall be provided early enough in
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an offender's incarceration to allow the offender to earn time credit.

Section 21. Section 77-27-10 is amended to read:

77-27-10. Conditions of parole -- Inmate agreement to warrant -- Rulemaking --
Intensive early release parole program.

(1) (a) When the Board of Pardons and Parole releases an offender on parole, it shall

issue to the parolee a certificate setting forth the conditions of parole, including the use of

graduated sanctions pursuant to Section 64-13-21, which the offender shall accept and agree to

as evidenced by the offender's signature affixed to the agreement.

(b) The parole agreement shall require that the inmate agree in writing that the board
may issue a warrant and conduct a parole revocation hearing if:

(1) the board determines after the grant of parole that the inmate willfully provided to
the board false or inaccurate information that the board finds was significant in the board's
determination to grant parole; or

(i1) (A) the inmate has engaged in criminal conduct prior to the granting of parole; and

(B) the board did not have information regarding the conduct at the time parole was
granted.

(c) A copy of the agreement shall be delivered to the Department of Corrections and a
copy shall be given to the parolee. The original shall remain with the board's file.

(2) (a) If an offender convicted of violating or attempting to violate Section
76-5-301.1, Subsection 76-5-302(1), Section 76-5-402, 76-5-402.1, 76-5-402.2, 76-5-402.3,
76-5-403, 76-5-403.1, 76-5-404, 76-5-404.1, or 76-5-405, is released on parole, the board shall
order outpatient mental health counseling and treatment as a condition of parole.

(b) The board shall develop standards and conditions of parole under this Subsection
(2) in accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act.

(c) This Subsection (2) does not apply to intensive early release parole.

(3) (a) In addition to the conditions set out in Subsection (1), the board may place
offenders in an intensive early release parole program. The board shall determine the
conditions of parole which are reasonably necessary to protect the community as well as to
protect the interests of the offender and to assist the offender to lead a law-abiding life.

(b) The offender is eligible for this program only if the offender:

(1) has not been convicted of a sexual offense; or
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(i1) has not been sentenced pursuant to Section 76-3-406.

(c) The department shall:

(1) make rules in accordance with Title 63G, Chapter 3, Utah Administrative
Rulemaking Act, for operation of the program;

(i1) adopt and implement internal management policies for operation of the program;

(i11) determine whether or not to refer an offender into this program within 120 days
from the date the offender is committed to prison by the sentencing court; and

(iv) make the final recommendation to the board regarding the placement of an
offender into the program.

(d) The department may not consider credit for time served in a county jail awaiting
trial or sentencing when calculating the 120-day period.

(e) The prosecuting attorney or sentencing court may refer an offender for
consideration by the department for participation in the program.

(f) The board shall determine whether or not to place an offender into this program
within 30 days of receiving the department's recommendation.

(4) This program shall be implemented by the department within the existing budget.

(5) During the time the offender is on parole, the department shall collect from the
offender the monthly supervision fee authorized by Section 64-13-21.

(6) When a parolee commits a violation of the parole agreement, the department may:

(a) impose a graduated sanction pursuant to Section 64-13-21; or

(b) when the graduated sanctions matrix under Subsection 63M-7-405(5) indicates,

refer the parolee to the Board of Pardons and Parole for revocation of parole.

Section 22. Section 77-27-11 is amended to read:

77-27-11. Revocation of parole.

(1) The board may revoke the parole of any person who is found to have violated any
condition of his parole.

(2) (a) If a parolee is [detamed] confined by the Department of Corrections or any law
enforcement official for a suspected violation of parole, the Department of Corrections shall
immediately report the alleged violation to the board, by means of an incident report, and make
any recommendation regarding the incident.

(b) No parolee may be held for a period longer than 72 hours, excluding weekends and

-51 -


http://le.utah.gov/UtahCode/SectionLookup.jsp?section=76-3-406&session=2015GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=63m-7-405&session=2015GS

1578
1579
1580
1581
1582
1583
1584
1585
1586
1587
1588
1589
1590
1591
1592
1593
1594
1595
1596
1597
1598
1599
1600
1601
1602
1603
1604
1605
1606
1607
1608

H.B. 348 02-17-15 8:02 PM

holidays, without first obtaining a warrant.

(3) Any member of the board may issue a warrant based upon a certified warrant
request to a peace officer or other persons authorized to arrest, detain, and return to actual
custody a parolee, and may upon arrest or otherwise direct the Department of Corrections to
determine if there is probable cause to believe that the parolee has violated the conditions of his
parole.

(4) Upon a finding of probable cause, a parolee may be further detained or imprisoned
again pending a hearing by the board or its appointed examiner.

(5) (a) The board or its appointed examiner shall conduct a hearing on the alleged
violation, and the parolee shall have written notice of the time and location of the hearing, the
alleged violation of parole, and a statement of the evidence against him.

(b) The board or its appointed examiner shall provide the parolee the opportunity:

(1) to be present;

(i1) to be heard;

(ii1) to present witnesses and documentary evidence;

(iv) to confront and cross-examine adverse witnesses, absent a showing of good cause
for not allowing the confrontation; and

(v) to be represented by counsel when the parolee is mentally incompetent or pleading
not guilty.

(c) If heard by an appointed examiner, the examiner shall make a written decision
which shall include a statement of the facts relied upon by the examiner in determining the
guilt or innocence of the parolee on the alleged violation and a conclusion as to whether the
alleged violation occurred. The appointed examiner shall then refer the case to the board for
disposition.

(d) Final decisions shall be reached by majority vote of the members of the board
sitting and the parolee shall be promptly notified in writing of the board's findings and
decision.

(6) (a) Parolees found to have violated the conditions of parole may, at the discretion of
the board, be returned to parole, have restitution ordered, or be imprisoned again as determined
by the board, not to exceed the maximum term, or be subject to any other conditions the board

may impose within its discretion.
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(b) If the board revokes parole for a violation and orders incarceration, the board shall

1mpose a period of incarceration consistent with the guidelines under Subsection

63M-7-404(5).
Section 23. Section 78A-5-201 is amended to read:

78A-5-201. Creation and expansion of existing drug court programs -- Definition
of drug court program -- Criteria for participation in drug court programs -- Reporting
requirements.

(1) There may be created a drug court program in any judicial district that
demonstrates:

(a) the need for a drug court program; and

(b) the existence of a collaborative strategy between the court, prosecutors, defense
counsel, corrections, and substance abuse treatment services to reduce substance abuse by
offenders.

(2) The collaborative strategy in each drug court program shall:

(a) include monitoring and evaluation components to measure program effectiveness;
and

(b) be submitted to, for the purpose of coordinating the disbursement of funding, the:

(1) executive director of the Department of Human Services;

(i1) executive director of the Department of Corrections; and

(i11) state court administrator.

(3) (a) Funds disbursed to a drug court program shall be allocated as follows:

(1) 87% to the Department of Human Services for testing, treatment, and case
management; and

(1) 13% to the Administrative Office of the Courts for increased judicial and court
support costs.

(b) This provision does not apply to federal block grant funds.

(4) A drug court program shall include continuous judicial supervision using a
cooperative approach with prosecutors, defense counsel, corrections, substance abuse treatment
services, juvenile court probation, and the Division of Child and Family Services as appropriate
to promote public safety, protect participants' due process rights, and integrate substance abuse

treatment with justice system case processing.
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(5) Screening criteria for participation in a drug court program shall include:

(a) aplea to, conviction of, or adjudication for a nonviolent drug offense or
drug-related offense;

(b) an agreement to frequent alcohol and other drug testing;

(c) participation in one or more substance abuse treatment programs; and

(d) an agreement to submit to sanctions for noncompliance with drug court program
requirements.

(6) Class A misdemeanor controlled substance possession offenses are eligible for drug

court and shall be screened as if the offense were a felony offense.

(7) (a) The Judicial Council shall develop rules prescribing eligibility requirements for

participation in adult criminal drug courts.

(b) Acceptance of an offender into a drug court shall be based on a risk and needs

assessment, without regard to the nature of the offense.
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