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73-3-3.5. Application for a change of-peint-ef-diversion; place-ef-use;-or-purpese-of-use-of
water company water rightsin-a-water-company-made-by-ashareholder.

(1) As used in this section:
(a) "Shareholder" means the owner of a share of stock, or other evidence of stock
ownership;-that which entitles the person to a proportionate share of water in a water
company.
(b) "Water company" means any company, operating for profit or not for profit, in which
a shareholder has the right to receive a proportionate share, based on that shareholder's
ownership interest, of water delivered by the company.

(¢) “Water company water rights” means water rights to which the water company holds

title or on which a water company is entitled by law to file a change application.

(d) “Water company change application” means a change application filed under 73-3-3

seeking to modify water company water rights.

(a) A person proposing a water company change application, including a water company filing a

water company change application on its own water rights, shall submit a water company change

application proposal to the president and secretary of the water company which shall include the

following information:

(ai) a statement of the-details-of the-requestedproposed changes;-which-may-inelade to the

point of diversion, period of use, place, ernature of use, or any other changes allowed by

law;
(bii) the quantity or quantities of water sought to be changed,
(eiii) the certificate number or other identification of the stock, if any, affeeted-bythat

may become restricted under subsection 11 as a result of the proposed change;

(éiv) a description of the-any present uses of the water that will be abandoned, including,

if applicable, land prepesed-to be retired from irrigation pursuant to Section73-3-3-if the
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(ev) if required by the water company, an agreement by-that the-a shareholder submitting

a water company change application proposal te-will continue to pay all applicable

corporate assessments on the-any shares affected by the change; and
(#vi) any other information that the water company may reasenably-needrequire to

evaluate the requested-change-applieationproposal;

(vii) an analysis of the impacts the proposed change may have on the water company

water rights and any contract, indebtedness, or other obligations of the water company;

(viii) unless waived by the water company, a report certified by a professional engineer

or other qualified individual approved by the water company evaluating the effects of the

proposed change. if implemented, on company operations, including water distribution

systems, and company shareholders;

(ix) any agreement entered pursuant to subsection (4); and

(x) a deposit as required in subsection (6).

(b) If the water company change application process is initiated by a shareholder, the

requirement for an engineer’s report may be waived by written agreement between the

shareholder proposing the change and the water company.

(c) The company may provide notice to shareholders of any water company change application

proposal. Any shareholder in good standing may. subject to Section 16-6a-1601, obtain from the

water company a copy of any documents provided to the water company under this subsection

Q).

(3) (a) After receiving from a shareholder a water company change application proposal that

substantially meets the requirements of subsection (2), A a water company shall make-issue a

written decision on the reguestproposal and-previde-written-notice-of that-decision-on-a
shareholder'srequest-for-a-change-appleation within 120-90 days from actual receipt of the

requestproposal.
(b) Based on the facts and circumstances of each prepesed-changewater company change

application proposal, a water company may, in its written decision, take any of the following

actions:

(i) approve the changerequestproposal or any part of it;
(ii) approve the ehangerequestproposal or any part of it with conditions; or

(iii) deny the ehange-requestproposal in whole or in part.
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(c) If the water company fails to respend-te-aissue its written decision within the prescribed 90

days in response to a shareholder's requestfor-a-water company change application proposal,

pursuantto-Subseetion{(3){a);the failure to respond shall be considered to be a denial of the

reguestproposal.
(é4) The water company may not withhold approval if any potential damage, liability, or

impairment to the water company, or its shareholders, can be reasonably mitigated without cost

to the water company_and other shareholders, other than any shareholders who have agreed in

writing to bear such costs, and have provided a copy of that agreement to the water company

under subsection (2). The water company may also agree in writing to bear all or any portion of

such costs.

(e5) A water company may consider the following factors in evaluating a water company change

applications proposal, regardless of who submits the proposal:

(ia) any increased cost to the water company or its shareholders;
(iib) interference with the water company's ability to manage and distribute water for the benefit

of all shareholders;

(ivc) impairment of either the quantity or quality of water delivered to ether-any shareholders
under the-existing-water rights-of the-water company, including sights-te-an accounting for

carrier water;

(d) whether the proposed change will cause the water company to violate any contract,

indebtedness. or other obligations of the water company;

(ve) whether the proposed change would cause a violation of any statute, ordinance, regulation,
or order of a court or governmental agency;

(vif) whether the shareholder-person who submitted the water company change application

proposal has or can arrange for the-abandonment of any beneficial use of the water that may be

required for implementation of the proposed change, including te-be-retiredretirement of land

from irrigation within the water company's service area-under-the-propesed-change; or

(2) whether the proposed change would create preferential access to or use of particular company

water rights to the detriment of other shareholders, and
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(wiigh) the cumulative effects that the approval of the water company change application, along

with other water company change applications, regardless of whether presently filed-erthatsmay

be-filed, may-will have on other shareholders or water company operations.

(46) The-watercompany-mayreguire-thataAll costs associated with the water company change

application_process, including the cost of implementing the changes, any costs in evaluating the

chansesproposal, the cost of any related administrative or judicial proceedings, and costs of

submitting proof, shall be paid by the shareholderperson who submitted the water company

change application proposal. The water company may require that the shareholder deposit an

amount based on a reasonable estimate of such costs prior to the water company taking any

action on the water company change application proposal. The 90-day time set for consideration

of the proposal under subsection 3 shall not commence until such deposit, if required. is paid.

(57) (a) The water company may require that any shareholder requesting-submitting the-a water

company change application proposal-must be current on all water company assessments and

agree to continue to pay all applicable future assessments, except that the shareholder may

choose to prepay any portion of the-water-company-assessments due or that may become due that

are attributable to an existing debt of the water company.

(b) Other than prepaid-assessments prepaid by the shareholder under (a) above, the water

company may require that the shareholder continue to pay all applicable assessments.

(68)

noo a

The state engineer shall not accept a

water company change application for filing unless the application is:

(a) be-signed on behalf of the water company; or
(b) be-accompanied by written authorization eertifieation-from the water company assenting to

the changeth

(79) (a) The state engineer may evaluate a water company change application autherized by-a
water-company-under-this-seetion-in the same manner and using the same criteria that he or she

uses to evaluate any other change application.

(b) Nothing in this section shall limit the authority of the state engineer in evaluating and

processing any change application.

(810) If an-application-autherized-by-a water company change application initially proposed by a
shareholderunderthis-seetion is approved by the state engineer, the shareholder may file requests
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for extensions of time to submit proof of beneficial use under the water company change

application without further permission of the water company.

(911) (a) CShange-applications-approved-under-this-seetionWater company change applications

are subject to all conditions imposed by the water company in a written decision consenting to

the application and any requirements the state engineer or a court of proper jurisdiction may

order.

(b) If a shareholder who submits a water company change application proposal fails to comply

with all of the conditions impesed-byto the water company’s approval of a water company

change application proposal, or any requirements the state engineer or a court of proper

jurisdiction may order pertaining to such water company change application, the water company

may, after written notice to the shareholder and after allowing reasonable time to remedy the
failure, withdraw its approval-efthe-applieation; and petition the state engineer for an order

canceling the water company change application.

(c) The water company may not revoke its approval of the water company change application or

seek an order canceling the water company change application if the conditions are substantially

satisfied.

(3012) If a water company change application initially proposed by a shareholder is approved by

the state engineer, the water company may impose on any shares supporting the change such

restrictions as are necessary to assure that any conditions imposed by the water company, the

state engineer, or a court of proper jurisdiction as a result of the changes will be binding on

future owners of the stock and that the future owners have notice of such restrictions.

(13)(a) Fhe-A shareholder requesting-submitting the-a water company change application

proposal shall have a cause of action, including an award of actual damages incurred, against the
water company if the water company:

(i) unreasonably withholds approval of arequested-the water company change application

proposal;

(i1) imposes unreasonable conditions in its approval; or

(iii) withdraws approval of a water company change application in a manner other than as

provided in Subsection (911).
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(b) The action referred to in Subsection (+6813)(a) shall be referred to mediation by-the-court
under Title 78B, Chapter 6, Part 2, Alternative Dispute Resolution Act, by the court having

jurisdiction over the case unless both parties decline mediation.

(c) If mediation is declined, the prevailing party to the action shall be entitled to costs and

reasonable attorney fees.



