UTAH STATE LEGISLATURE 2018 INTERIM

INTERPRETATION OF THE FEDERAL SETTINGS
RULE FOR HCBS WAIVERS

" N ’S SOCIAL SERVICES APPROPRIATIONS SUBCOMMITTEE
R STAFF: CLARE TOBIN LENCE

In 2014, the Centers for Medicare and Medicaid Services (CMS) issued a new rule, commonly known as the “Settings Rule”
and defined at 42 CFR §441.301(c)(4) and 42 CFR §441.710, that provides new requirements for all settings to be eligible
for federal reimbursement under the Medicaid Home and Community Based Services (HCBS) Waivers. The current
deadline for compliance is March 17, 2022.

CMS intends to “maximize the opportunities for participants in HCBS programs to have access to the benefits of
community living and to receive services in the most integrated setting and [...] effectuate the law’s intention for Medicaid
HCBS to provide alternatives to services provided in institutions. The final rule requires that all home and community-
based settings meet certain qualifications. These include:

e The setting is integrated in and supports full access to the greater community;

e |sselected by the individual from among setting options;

e Ensures individual rights of privacy, dignity and respect, and freedom from coercion and restraint;

e Optimizes autonomy and independence in making life choices; and

e Facilitates choice regarding services and who provides them.”?
The rule applies to both residential and non-residential settings that could be considered institutional in nature, including
day programs and sheltered employment.

As part of the federally-mandated Statewide Transition Plan to come into compliance with the rule, the Division of

Services for People with Disabilities (DSPD) revised its Scope of Work. The Social Services Appropriations Subcommittee
and the public engaged in a robust discussion of the impact of the new Scope of Work, including how broadly or narrowly
DSPD had interpreted the rule in developing the Scope of Work, during the January 31, 2018 meeting.

To supplement information provided by the Utah Office of Legislative Research and General Counsel and the Utah
Departments of Health and Human Services, this packet includes additional guidance published by CMS and
interpretations of the rule from various other sources (page numbers are found in the lower right hand corner of each
page):
e Pages 2-3: National Conference of State Legislatures - Summary (linked documents are included elsewhere in the
packet)
e Pages 4-13: CMS - Summaries and additional guidance
e Pages 14-17: United States Department of Education - Rehabilitation Services Administration - Letter to Nevada
Congressional Representative Cresent Hardy
e Pages 18-24: Utah Disability Law Center - Summary and support of a 2018 General Session funding request
e Pages 25-51: Colorado Department of Health Care Policy and Financing - General questions regarding Colorado’s
transition for compliance

1 Centers for Medicare and Medicaid Services. Fact Sheet: Summary of Key Provzszons of the Home and Commumty -Based Services
(HCBS) Settings Final Rule. January 10, 2014. https:
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https://www.ecfr.gov/cgi-bin/text-idx?node=se42.4.441_1301&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=c98f0616c4549da9d088296477d09156&mc=true&node=se42.4.441_1710&rgn=div8
http://health.utah.gov/ltc/hcbstransition/Files/UtahHCBSSettingTransitionPlanVersion4withAppendix.pdf
https://www.medicaid.gov/medicaid/hcbs/downloads/hcbs-setting-fact-sheet.pdf

Clare T. Lence

From: Josh Cunningham <josh.cunningham@ncsl.org>

Sent: Monday, June 11, 2018 2:02 PM

To: Clare T. Lence

Cc: Samantha Scotti

Subject: RE: Research request - HCBS Waiver for individuals with disabilities

Follow Up Flag: Follow up
Flag Status: Flagged

Hi Clare,

Generally, it appears that sheltered workshops may need to undergo some changes in response to the CMS settings rule
issued in 2014. NCSL can’t offer a legal interpretation of the rule, however. That is something that perhaps your Office of
Legislative Research and General Counsel can provide to you.

One important part of the federal rule says:
“The setting is integrated in and supports full access of individuals receiving Medicaid HCBS to the greater
community, including opportunities to seek employment and work in competitive integrated settings, engage in
community life, control personal resources, and receive services”

I’'m trying to get clarification from CMS about what constitutes an “opportunity” to seek employment in an integrated
setting. Shortly after this rule was issued, congress enacted the Workforce Opportunity and Innovation Act (WIOA). This
federal law addressed integrated employment and requires that:
“anyone age 24 or younger may not start work at subminimum wage unless it is documented that the person
received transition services under the Individuals with Disabilities Education Act (IDEA); has applied for VR
services and was unsuccessful; and has been provided counseling and referral to other resources with the goal
of CIE.”

In other words, WIOA made sheltered employment the last resort employment option for young adults with disabilities.
The law also states sheltered employment centers cannot continue to employ any subminimum wage worker until they
have received:
“career counseling; access to the VR agency; and information about self- advocacy, self-determination and peer
mentoring opportunities from an entity without a financial interest in the person’s employment outcome”

I’'m hoping CMS can clarify whether the WIOA provisions satisfy the “opportunities to seek employment” requirement.

As for the ‘engaging in community life’ requirement, I've had trouble finding information about how a sheltered
workshop would satisfy this requirement. In January 2018, Colorado released an FAQ document related to compliance
with the settings rule. Question #1 attempts to define what community engagement looks. Questions #3 suggests that
habilitation services and other day services (which | believe they lump sheltered employment in with) would comply
with the settings rule if those services integrate the community engagement strategies outlined in Question #1 of the
document.

CMS released guidance on “Settings that have the effect of isolating individuals”. The guidance does not specifically
mention sheltered employment but the description in the guidance seems to include settings similar to sheltered
workshops. The guidance says: “A state may only include such a setting in its Medicaid HCBS programs if CMS
determines through a heightened scrutiny process, based on information presented by the state and input from the




public that the state has demonstrated that the setting meets the qualities for being home and community-based and
does not have the qualities of an institution.”

As to your questions about states that are making few to no changes in their sheltered employment regulations, |
haven’t found specific examples of states that are coming out and saying that’s their intent. I've found far more
resources pointing to the need for at least some changes to sheltered employment to comply with the rule or risk having
it no longer be a qualifying home and community-based service under the HCBS waiver.

| hope this information helps. We will continue to try and contact CMS officials for further guidance. We can also try and
connect you directly with the appropriate staff at CMS. Please let us know if that’s an option you’d like us to pursue.

Thanks,
Josh

Josh Cunningham

Program Manager

Employment, Labor, and Retirement Program
National Conference of State Legislatures
303.856.1354 (o) | 720.372.6324 (c)

www.ncsl.org
Strong States, Strong Nation
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From: Josh Cunningham

Sent: Tuesday, June 5, 2018 9:56 AM

To: 'Clare T. Lence' <ctlence@le.utah.gov>

Cc: Samantha Scotti <Sam.Scotti@ncsl.org>

Subject: RE: Research request - HCBS Waiver for individuals with disabilities

Hi Clare, I'll be sure to get you information by the end of the week.

Thanks,
Josh

Josh Cunningham

Program Manager

Employment, Labor, and Retirement Program
National Conference of State Legislatures
303.856.1354 (0) | 720.372.6324 (c)

www.ncsl.org
Strong States, Strong Nation
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From: Clare T. Lence [mailto:ctlence@Ie.utah.gov]

Sent: Monday, June 4, 2018 5:36 PM

To: Josh Cunningham <josh.cunningham@ncsl.org>

Cc: Samantha Scotti <Sam.Scotti@ncsl.org>

Subject: RE: Research request - HCBS Waiver for individuals with disabilities

Josh,



DEPARTMENT OF HEALTH & HUMAN SERVICES
Centers for Medicare & Medicaid Services

7500 Security Boulevard, Mail Stop S2-26-12
Baltimore, Maryland 21244-1850

CMS

CENTERS FOR MEDICARE & MEDICAID SERVICES
CENTER FOR MEDICAID & CHIP SERVICES

January 10, 2014

Fact Sheet: Summary of Key Provisions of the Home and Community-Based
Services (HCBS) Settings Final Rule
(CMS 2249-F/2296-F)

This final rule establishes requirements for the qualities of settings that are eligible for reimbursement
for the Medicaid home and community-based services (HCBS) provided under sections 1915(c),
1915(1) and 1915(k) of the Medicaid statute. Over the past five years, CMS has engaged in ongoing
discussions with stakeholders, states and federal partners about the qualities of community-based
settings that distinguish them from institutional settings. As part of this stakeholder engagement,
CMS issued an Advanced Notice of Proposed Rule Making (ANPRM) and various proposed rules
relating to home and community-based services authorized by different sections of the Medicaid law,
including 1915(c) HCBS waivers, 1915(i) State Plan HCBS and 1915(k) Community First Choice
State Plans. CMS’ definition of home and community-based settings has benefited from and evolved
as a result of this stakeholder engagement.

In this final rule, CMS is moving away from defining home and community-based settings by “what
they are not,” and toward defining them by the nature and quality of individuals’ experiences. The
home and community-based setting provisions in this final rule establish a more outcome-oriented
definition of home and community-based settings, rather than one based solely on a setting’s
location, geography, or physical characteristics. The changes related to clarification of home and
community-based settings will maximize the opportunities for participants in HCBS programs to
have access to the benefits of community living and to receive services in the most integrated setting
and will effectuate the law’s intention for Medicaid HCBS to provide alternatives to services
provided in institutions.

Overview of the Settings Provision

The final rule requires that all home and community-based settings meet certain qualifications. These
include:

e The setting is integrated in and supports full access to the greater community;

e s selected by the individual from among setting options;

e Ensures individual rights of privacy, dignity and respect, and freedom from coercion and

restraint;
e Optimizes autonomy and independence in making life choices; and
e Facilitates choice regarding services and who provides them.

The final rule also includes additional requirements for provider-owned or controlled home and
community-based residential settings. These requirements include:
e The individual has a lease or other legally enforceable agreement providing similar
protections;



e The individual has privacy in their unit including lockable doors, choice of roommates and
freedom to furnish or decorate the unit;

e The individual controls his/her own schedule including access to food at any time;

e The individual can have visitors at any time; and

e The setting is physically accessible.

Any modification to these additional requirements for provider-owned home and community-based
residential settings must be supported by a specific assessed need and justified in the person-centered
service plan.

The final rule excludes certain settings as permissible settings for the provision of Medicaid home
and community-based services. These excluded settings include nursing facilities, institutions for
mental disease, intermediate care facilities for individuals with intellectual disabilities, and hospitals.
Other Medicaid funding authorities support services provided in these institutional settings.

The final rule identifies other settings that are presumed to have institutional qualities, and do not
meet the threshold for Medicaid HCBS. These settings include those in a publicly or privately-
owned facility that provides inpatient treatment; on the grounds of, or immediately adjacent to, a
public institution; or that have the effect of isolating individuals receiving Medicaid-funded HCBS
from the broader community of individuals not receiving Medicaid-funded HCBS. If states seek to
include such settings in Medicaid HCBS programs, a determination will be made through heightened
scrutiny, based on information presented by the state demonstrating that the setting is home and
community-based and does not have the qualities of an institution. This process is intended to be
transparent and includes input and information from the public. CMS will be issuing future guidance
describing the process for the review of settings subject to heightened scrutiny through either the
transition plan process (for settings already in states” HCBS programs) or the HCBS waiver review
processes (for settings states seek to add to their HCBS programs).

The final rule includes a transitional process for states to ensure that their waivers and state plans
meet the HCBS settings requirements. New 1915(c) waivers or 1915(i) state plans must meet the new
requirements to be approved. For currently approved 1915(c) waivers and 1915(i) state plans, states
must evaluate the settings currently in their 1915(c) waivers and 1915(i) state plan programs and, if
there are settings that do not fully meet the final regulation’s home and community-based settings
requirements, work with CMS to develop a plan to bring their program into compliance. The public
will have an opportunity to provide input on states’ transition plans. CMS expects states to transition
to the new settings requirements in as brief a period as possible and to demonstrate substantial
progress during any transition period. CMS will afford states a maximum of a one year period to
submit a transition plan for compliance with the home and community-based settings requirements of
the final rule, and CMS may approve transition plans for a period of up to five years, as supported by
individual states’ circumstances, to effectuate full compliance.

States submitting a 1915(c) waiver renewal or waiver amendment within the first year of the effective
date of the rule may need to develop a transition plan to ensure that specific waiver or state plan
meets the settings requirements. Within 120 days of the submission of that 1915(c) waiver renewal
or waiver amendment, the state needs to submit a plan that lays out timeframes and benchmarks for
developing a transition plan for all the state’s approved 1915(c) waiver and 1915(1) HCBS state plan
programs. CMS will work closely with states as they consider how to best implement these
provisions and will be issuing future guidance on requirements for transition plans.



Changes in the Final Rule

The final rule clarifies several major areas of confusion and concern expressed by some commenters
and stakeholders engaged throughout the processes of rulemaking regarding the requirements for
home and community-based settings. While CMS’ responses to the specific comments are contained
in the preamble to the final rule, below is a summary of the areas of the rule that received the most
feedback and the changes in the final rule that address those comments:

Disability specific complex. The proposed rule included “disability specific complex” in the
list of settings presumed not to be home and community-based settings. Comments on the
proposed rules suggested that the phrase “disability specific complex” had multiple meanings,
and the continued use of the phrase could have unintended adverse impacts on affordable
housing options. To avoid those consequences, CMS eliminated the use of the phrase from the
final rule. The final rule includes the following language on other settings: “any other setting
that has the effect of discouraging integration of individuals from the broader community...”

Rebuttable presumption. The proposed rule indicated that CMS would exercise a
“rebuttable presumption” that certain settings are not home and community-based. CMS has
removed this phrase from the final rule and clarified in the final rule that certain settings are
presumed to have institutional characteristics and will be subjected to heightened scrutiny if
states seek to include these settings in their HCBS programs. The rule allows the state to
present evidence to CMS that the setting is actually home and community-based in nature and
does not have the qualities of an institution. CMS will consider input from stakeholders, as
well as its own reviews, in applying heightened scrutiny. This process will require the state to
solicit public input.

Choice of provider in provider owned or controlled settings. The final rule clarifies that
when an individual chooses to receive home and community-based services in a provider
owned or controlled setting where the provider is paid a single rate to provide a bundle of
services, the individual is choosing that provider, and cannot choose an alternative provider,
to deliver all services that are included in the bundled rate. For any services that are not
included in the bundled rate, the individual may choose any qualified provider, including the
provider who controls or owns the setting if the provider offers the service separate from the
bundle. For example, if a residential program provides habilitation connected with daily
living and on-site supervision under a bundled rate, an individual is choosing the residential
provider for those two services when he or she chooses the residence. The individual has free
choice of providers for any other services in his or her service plan, such as employment
services and other community supports.

Private rooms and roommate choice. The final rule clarifies that states, as opposed to
individual providers, have the responsibility for ensuring that individuals have options
available for both private and shared residential units within HCBS programs. The rule further
clarifies that an individual’s needs, preferences and resources are relevant to his/her options
for shared versus private residential units. Provider owned or operated residential settings
will be responsible to facilitate individuals having choice regarding roommate selection
within a residential setting.



e Application of home and community-based settings requirements to non-residential
settings. CMS has clarified that the rule applies to all settings where HCBS are delivered, not
just to residential settings. CMS will be providing additional information about how states
should apply the standards to non-residential settings, such as day program and pre-vocational
training settings.
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Centers for Medicare and Medicaid Services

Regulatory Requirements for Home and Community-Based Settings:

For 1915(c) home and community-based waivers and, for 1915(i) State plan home and community-
based services, home and community-based settings must have all of the following qualities defined at
§441.301(c)(4) and §441.710 respectively, and such other qualities as the Secretary determines to be
appropriate, based on the needs of the individual as indicated in their person-centered service plan:

e The setting is integrated in and supports full access of individuals receiving Medicaid HCBS to
the greater community, including opportunities to seek employment and work in competitive
integrated settings, engage in community life, control personal resources, and receive services
in the community, to the same degree of access as individuals not receiving Medicaid HCBS.

o The setting is selected by the individual from among setting options including non-disability
specific settings and an option for a private unit in a residential setting. The setting options are
identified and documented in the person-centered service plan and are based on the
individual's needs, preferences, and, for residential settings, resources available for room and
board.

e Ensures an individual's rights of privacy, dignity and respect, and freedom from coercion and
restraint.

e Optimizes, but does not regiment, individual initiative, autonomy, and independence in making
life choices, including but not limited to, daily activities, physical environment, and with whom
to interact.

e Facilitates individual choice regarding services and supports, and who provides them.

e Ina provider-owned or controlled residential setting, in addition to the qualities specified above,
the following additional conditions must be met:

1. The unit or dwelling is a specific physical place that can be owned, rented, or occupied
under a legally enforceable agreement by the individual receiving services, and the
individual has, at a minimum, the same responsibilities and protections from eviction
that tenants have under the landlord/tenant law of the State, county, city, or other
designated entity. For settings in which landlord tenant laws do not apply, the State
must ensure that a lease, residency agreement or other form of written agreement will
be in place for each HCBS participant, and that the document provides protections that
address eviction processes and appeals comparable to those provided under the
jurisdiction's landlord tenant law.

2. Each individual has privacy in their sleeping or living unit:

e Units have entrance doors lockable by the individual, with only appropriate staff
having keys to doors.

e Individuals sharing units have a choice of roommates in that setting.

e Individuals have the freedom to furnish and decorate their sleeping or living
units within the lease or other agreement.

3. Individuals have the freedom and support to control their own schedules and activities,
and have access to food at any time.

4. Individuals are able to have visitors of their choosing at any time.

5. The setting is physically accessible to the individual.
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6. Any modification of the additional conditions specified in items 1 through 4 above, must
be supported by a specific assessed need and justified in the person-centered service
plan. The following requirements must be documented in the person-centered service
plan:

e Identify a specific and individualized assessed need.

e Document the positive interventions and supports used prior to any modifications
to the person-centered service plan.

e Document less intrusive methods of meeting the need that have been tried but did
not work.

e Include a clear description of the condition that is directly proportionate to the
specific assessed need.

e Include regular collection and review of data to measure the ongoing effectiveness
of the modification.

e Include established time limits for periodic reviews to determine if the modification
is still necessary or can be terminated.

e Include the informed consent of the individual.

e Include an assurance that interventions and supports will cause no harm to the
individual.

Settings That are Not Home and Community-Based:

For 1915(c) home and community-based waivers, settings that are not home and community-based are
defined at §441.301(c)(5) as follows:

e A nursing facility;

e Aninstitution for mental diseases;

e Anintermediate care facility for individuals with intellectual disabilities;

e A hospital; or

e Any other locations that have qualities of an institutional setting, as determined by the
Secretary.

For 1915(i) State plan home and community-based services, settings that are not home and community-
based are defined at §441.710(a)(2) as follows:

e A nursing facility;

e Aninstitution for mental diseases;

e Anintermediate care facility for individuals with intellectual disabilities;

e A hospital; or

e Any other locations that have qualities of an institutional setting, as determined by the
Secretary.



Settings that are Presumed to have the Qualities of an Institution:

For 1915(c) home and community-based waivers, section 441.301(c)(5)(v) specifies that the following
settings are presumed to have the qualities of an institution:

e any setting that is located in a building that is also a publicly or privately operated facility that
provides inpatient institutional treatment,

e any setting that is located in a building on the grounds of, or immediately adjacent to, a public
institution, or

e any other setting that has the effect of isolating individuals receiving Medicaid HCBS from the
broader community of individuals not receiving Medicaid HCBS.

For 1915(i) State plan home and community-based services, section 441.710(a)(2)(v) specifies that the
following settings are presumed to have the qualities of an institution:

e any setting that is located in a building that is also a publicly or privately operated facility that
provides inpatient institutional treatment,

e any setting that is located in a building on the grounds of, or immediately adjacent to, a public
institution, or

e any other setting that has the effect of isolating individuals receiving Medicaid HCBS from the
broader community of individuals not receiving Medicaid HCBS.

10



Centers for Medicare and Medicaid Services

GUIDANCE ON SETTINGS THAT HAVE THE EFFECT OF ISOLATING
INDIVIDUALS RECEIVING HCBS FROM THE BROADER COMMUNITY

The purpose of this guidance is to provide more information to states and other stakeholders about
settings that have the effect of isolating individuals receiving HCBS from the broader community.

The final rule identifies settings that are presumed to have institutional qualities and do not meet the
rule’s requirements for home and community-based settings. These settings include those in a publicly
or privately-owned facility that provide inpatient treatment; on the grounds of, or immediately adjacent
to, a public institution; or that have the effect of isolating individuals receiving Medicaid-funded HCBS
from the broader community of individuals not receiving Medicaid-funded HCBS. A state may only
include such a setting in its Medicaid HCBS programs if CMS determines through a heightened scrutiny
process, based on information presented by the state and input from the public that the state has
demonstrated that the setting meets the qualities for being home and community-based and does not
have the qualities of an institution. (For more information about the heightened scrutiny process, see
Section 441.301(c)(5)(v)Home and Community-Based Setting).

Settings that have the following two characteristics alone might, but will not necessarily, meet the
criteria for having the effect of isolating individuals:

o The setting is designed specifically for people with disabilities, and often even for people with a
certain type of disability.

. The individuals in the setting are primarily or exclusively people with disabilities and on-site staff
provides many services to them.

Settings that isolate people receiving HCBS from the broader community may have any of the following
characteristics:

o The setting is designed to provide people with disabilities multiple types of services and
activities on-site, including housing, day services, medical, behavioral and therapeutic services, and/or
social and recreational activities.

° People in the setting have limited, if any, interaction with the broader community.

. Settings that use/authorize interventions/restrictions that are used in institutional settings or
are deemed unacceptable in Medicaid institutional settings (e.g. seclusion).

11
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The following is a non-exhaustive list of examples of residential settings that typically have the effect of
isolating people receiving HCBS from the broader community. CMS will be issuing separate guidance
regarding non-residential settings.

. Farmstead or disability-specific farm community: These settings are often in rural areas on large
parcels of land, with little ability to access the broader community outside the farm. Individuals who live
at the farm typically interact primarily with people with disabilities and staff who work with those
individuals. Individuals typically live in homes only with other people with disabilities and/or staff. Their
neighbors are other individuals with disabilities or staff who work with those individuals. Daily activities
are typically designed to take place on-site so that an individual generally does not leave the farm to
access HCB services or participate in community activities. For example, these settings will often
provide on-site a place to receive clinical (medical and/or behavioral health) services, day services,
places to shop and attend church services, as well as social activities where individuals on the farm
engage with others on the farm, all of whom are receiving Medicaid HCBS. While sometimes people
from the broader community may come on-site, people from the farm do not go out into the broader
community as part of their daily life. Thus, the setting does not facilitate individuals integrating into the
greater community and has characteristics that isolate individuals receiving Medicaid HCBS from
individuals not receiving Medicaid HCBS.

. Gated/secured “community” for people with disabilities: Gated communities typically consist
primarily of people with disabilities and the staff that work with them. Often, these locations will
provide residential, behavioral health, day services, social and recreational activities, and long term
services and supports all within the gated community. Individuals receiving HCBS in this type of setting
often do not leave the grounds of the gated community in order to access activities or services in the
broader community. Thus, the setting typically does not afford individuals the opportunity to fully
engage in community life and choose activities, services and providers that will optimize integration into
the broader community.

J Residential schools: These settings incorporate both the educational program and the
residential program in the same building or in buildings in close proximity to each other (e.g. two
buildings side by side). Individuals do not travel into the broader community to live or to attend school.
Individuals served in these settings typically interact only with other residents of the home and the
residential and educational staff. Additional individuals with disabilities from the community at large
may attend the educational program. Activities such as religious services may be held on-site as
opposed to facilitating individuals attending places of worship in the community. These settings may be
in urban areas as well as suburban and rural areas. Individuals experience in the broader community
may be limited to large group activities on “bus field trips.” The setting therefore compromises the
individual’s access to experience in the greater community at a level that isolates individuals receiving
Medicaid HCBS from individuals not receiving Medicaid HCBS.

12



. Multiple settings co-located and operationally related (i.e., operated and controlled by the same
provider) that congregate a large number of people with disabilities together and provide for significant
shared programming and staff, such that people’s ability to interact with the broader community is
limited. Depending on the program design, this could include, for example, group homes on the
grounds of a private ICF or numerous group homes co-located on a single site or close proximity
(multiple units on the same street or a court, for example). In CMS’ experience, most Continuing Care
Retirement Communities (CCRCs), which are designed to allow aging couples with different levels of
need to remain together or close by, do not raise the same concerns around isolation as the examples
above, particularly since CCRCs typically include residents who live independently in addition to those
who receive HCBS.

13



UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES
REHABILITATION SERVICES ADMINISTRATION

COMMISSIONER

Honorable Cresent Hardy

Member, U.S. House of Representatives

430 Cannon House Office Building OCT 0 & 2016
Washington, D.C. 20515

Dear Congressman Hardy:

Thank you for your letter dated August 15, 2016, in which you request clarification of the
definition of “competitive integrated employment” in 34 CFR 361.5(c)(9) of the
Vocational Rehabilitation (VR) program regulations. Specifically, you ask that we
clarify the application of the integrated location criteria within the definition to jobs held
by individuals with disabilities under AbilityOne or state-use program contracts, such as
those operated by Opportunity Village, a Nevada community rehabilitation program, at
the North Las Vegas Government Center.

As explained below, the Department strongly believes that the implementing regulations,
which were published in the Federal Register on August 19, 2016, at 81 FR 55630, and
which became effective on September 19, 2016, are consistent with the statutory
definition of “competitive integrated employment™ in section 7(5) of the Rehabilitation
Act of 1973 (Rehabilitation Act), as amended by title IV of the Workforce Innovation
and Opportunity Act (WIOA), as well as with the regulatory definition of “integrated
setting” in 34 CFR 361.5(c)(32). This latter term and its definition have existed in the
Vocational Rehabilitation (VR) program regulations since at least 1997.

Two of the core purposes of WIOA are to ensure that: (1) individuals who face barriers
to employment, such as individuals with disabilities, receive the services and supports
they need to acquire the skills necessary to obtain competitive integrated employment;
and (2) employers receive the training, technical assistance, and other services they need
to understand and tap into the full potential of individuals with disabilities in the
workforce, for example through supported employment or customized employment (see
section 100(a)(2) of the Rehabilitation Act).

400 MARYLAND AVE. SW, WASHINGTON DC 20202
www.ed.gov
The Deparment of Educaticn’s mission is to promote student achievement and preparation for global competitiveness bg_4
fostering educational excellence and ensuring equal access.



Page 2 — Congressman Hardy

Through these efforts, we believe that individuals with disabilities, including those with
the most significant disabilities, have more employment opportunities. However, if an
individual chooses to pursue employment in a non-integrated setting, he or she may still
do so with assistance from other programs, as has been true since October 1, 2001.

It was at that time that the Department limited the definition of “employment outcome,”
for purposes of the VR program, to jobs in integrated settings (66 FR 7249 (Jan. 22,
2001)). Regulations in 34 CFR 361.37(b), adopted in 2001 and still in effect, require that
VR agencies refer individuals with disabilities to local providers of non-integrated
employment (e.g., community rehabilitation programs) when they make an informed
choice to pursue non-integrated employment after the VR agency has informed the
individual of: the purpose of the VR program, the individual’s integrated employment
options, the ability to receive services in non-integrated employment settings if necessary
to prepare for employment in an integrated setting, and other specific information.

Thus, this section of the regulations makes clear that non-integrated employment remains
a viable, interim option for purposes of preparing participants in the VR program for
employment in integrated settings. Furthermore, non-integrated employment continues
to be a long-term employment option through sources other than the VR program for
those individuals who prefer to work in these employment settings. For these reasons,
providers of non-integrated employment have served, and will continue to serve, as a
source of employment for individuals with significant disabilities, as the implementation
of the definition of “competitive integrated employment™ and the criteria for an integrated
location in 34 CFR 361.5(c){(9)(ii) will have very little impact on their operations.
Consequently, non-integrated employment will continue to play an important and
valuable role as a safety net for individuals with significant disabilities, who either
choose not to, or are not capable of, attaining work in integrated settings.

With respect to your request for clarification of the integrated setting criteria of the
definition of “competitive integrated employment” in relation to the work performed by
individuals with disabilities employed by Opportunity Village at the North Las Vegas
Government Center, an employment setting must meet two criteria to be considered an
integrated location and satisfy the definition of “competitive integrated employment.”
The employment setting must both be: (1) typically found in the community; and (2) one
in which the individual with a disability interacts, while performing his or her job duties,

with coworkers without disabilities in the work unit and across the employment site, and, -

as appropriate, other persons such as vendors and customers, without disabilities to the
same extent that individuals without disabilities in similar positions interact with these

same persons.

As stated in the preamble to the VR program implementing regulations published on
August 19", the Department is maintaining its long-standing interpretation that
employment locations are considered to be “typically found in the community” if they are
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in the competitive labor market. However, community rehabilitation programs and any
other entities established for the primary purpose of hiring persons with disabilitics are
not within the competitive labor market, and, thus, are not typically found in the
community. The Department has long considered several factors to typically distinguish
positions in these types of businesses from those that satisfy the criterion. The factors
that generally would result in a business being considered “not typically found in the
community,” include: (1) the funding of positions through Javits-Wagner-O’Day Act
contracts or State purchase programs; (2) allowances under the Fair Labor Standards Act
for compensatory subminimum wages; and (3) compliance with a mandated direct labor-
hour ratio of persons with disabilities. If a VR agency determines, after an analysis of the
pertinent facts in a manner consistent with this guidance, that a particular employment
location is typically found in the community, it must then assess whether the location
satisfies the second of the two criteria concerning the interaction between the individual
with the disability and coworkers and other persons without disabilities before it can
conclude that the location is an integrated setting and meets the requirements for
“competitive integrated employment.”

. The use of the phrase “work unit” in the definition of “competitive integrated
employment,” is consistent with the Department’s long-standing policy on integrated
settings that has existed for more than a decade as expressed in Technical Assistance
Circular (TAC) 06-01, dated November 21, 2005, As stated in the preamble to the
implementing regulations and consistent with TAC-06-01, the term “work unit” properly
focuses the consideration of the interaction of the individual with the disability with
employees without disabilities on the particular job and the environment in which the
work is performed. As used in the definition, “work unit” may refer to all employees in a
particular job category or to a group of employees working together to accomplish tasks,
depending on the employer’s organizational structure. The guidance contained in the
preamble to the final regulations and the TAC recognizes that the level of integration
experienced by all individuals with disabilities employed by a community rehabilitation
program is not the same and that it 1s dependent on the circumstances of the particular job
within each work unit of the organization. Therefore, some employment opportunities
offered by community rehabilitation programs may be considered to be in integrated
locations,” and thus satisfy the definition of “competitive integrated employment,” while
others may not.

Finally, as has been the long-standing Department policy, VR agencies — not the
Department or RSA —must determine on a case-by-case basis in light of the facts
presented if an employment setting meets both criteria for an integrated location. Unlike
RSA, VR agencies have the ability to visit employment sites and gather the facts
necessary for these determinations. Therefore, the Nevada Rehabilitation Division
(NRD) is responsible for determining if the jobs performed by individuals with
disabilities at the North Las Vegas Government Center and other sites under contracts
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with Opportunity Village satisfy the definition of “competitive integrated employment™
when individuals seck the agency’s assistance in

obtaining these positions. If NRD, after application of the criteria to the facts related to
the particular job in a manner consistent with the guidance in the preamble to the final
regulations, which is based on long-standing Departmental guidance that remains
unchanged, determines that a position is in non-integrated employment, it must refer the
individual interested in the position to Opportunity Village or other Nevada community
rehabilitation programs for assistance. On the other hand, if NRD determines that the
work performed by individuals with disabilities at the North Las Vegas Government
Center, such as that you described in your letter, is performed in an integrated setting,
then NRD could assist such individuals, under the VR program, to obtain such
employment.

Regardless of the determination that NRD would make about the integrated nature of the
employment at the North Las Vegas Government Center, we emphasize that neither the
Rehabilitation Act, as amended by WIQA, nor the implementing regulations prohibit or
restrict an individual with a disability from working in non-integrated employment
settings. Rather, both the Rehabilitation Act, as amended by WIOA, and the
implementing regulations continue the long-standing Department policy that the purpose
of the VR program is to assist individuals with disabilities to achieve employment
outcomes in competitive integrated employment.

We hope vou find this information helpful and thank you for all that you do to assist
individuals with disabilities to achieve high quality employment. If you have additional
questions on this matter, do not hesitate to contact Lloyd Horwich, Acting Assistant
Secretary for the Department of Education’s Office of Legislation and Congressional
Affairs, at (202) 401-0020, '

Sincerely,

i
Janet L. LaBreck

cc: Shelley Hendren, Administrator Nevada Rehabilitation Division
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Rep/Sen

Social Services Appropriations Subcommittee
Utah State Capitol

350 North State Street

Salt Lake City, UT 84114

Dear Representative/Senator:

The Disability Law Center (“DLC”) appreciates the opportunity to
provide the Social Services Appropriations Subcommittee with additional
information concerning DSPD’s appropriation request to implement the
scope of work changes to the home and community based provider contracts.
The DLC is Utah’s designated Protection & Advocacy (“P&A”) Agency —
part of a nationwide network of Protection and Advocacy Agencies that work
to protect the legal rights of people with disabilities. Our work includes
providing direct services to individuals receiving services in home and
community based settings, as well as monitoring these settings to ensure
individuals are safe and receiving appropriate services.

Introduction and Executive Summary

Locally and nationally there have been many efforts to provide
individuals with intellectual and/or developmental disabilities with
opportunities for competitive integrated employment. Before the
promulgation of the Home and Community Based Settings (“HCBS”) rule,
the Utah State Legislature passed the “Employment First” legislation that
requires the State to give priority to those services that assist persons with
disabilities to obtain and retain meaningful and gainful employment. Later,
the federal Workforce Innovation and Opportunity Act was passed to ensure
that federal vocational rehabilitation funds be used to assist individuals with
disabilities to achieve competitive integrated employment.

Apart from these state and federal laws, all states have an obligation under
Title IT of the Americans with Disabilities Act (“ADA™) to provide services
in the most integrated setting appropriate to the needs of an individual with a
disability. The most integrated setting is one that enables individuals with
disabilities to interact with their non-disabled peers to the fullest extent
possible. The ADA’s integration mandate was affirmed in the landmark
Supreme Court case, Olmstead v. L.C. In the 19 years since the Olmstead
decision, there have been successful actions in Oregon and Rhode Island
challenging the state’s reliance on segregated sheltered workshops. To avoid
Olmstead liability, many states have begun making progress to transform
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their employment services to provide individuals with disabilities ample opportunities for
competitive integrated employment.

The HCBS Settings rule is one of the tools states have utilized to assist in this change. While
DSPD’s efforts to redefine the scope of work began well before the HCBS Settings rule
implementation, this work is directly connected toward ensuring providers are compliant with
the HCBS Settings rule. Importantly, neither the changes to the scope of work, nor the HCBS
Settings rule requires the elimination of facility-based employment programs. Rather these
settings will need to make changes to ensure individuals are not isolated and clients are provided
with frequent opportunities to participate in the community and interact with their non-disabled
peers.

Additionally, the HCBS Settings rule and scope of work do not require the elimination of
day programs. The HCBS Settings rule only requires individuals be given options for
competitive integrated employment, but does not mandate individuals choose or give first
priority to work over a day program. However, day program providers must ensure their settings
are compliant with the HCBS Settings rule and the scope of work as outlined in the provider
contract. Throughout our visits to home and community based settings, we have observed a
facility-based day program that provides individuals with frequent opportunities for community
integration, supports individuals who wish to work and volunteer in the community, encourages
visitors from the community, and supports individuals to chose their activities for the day. In our
estimation, facilities that provide services in this manner will meet their obligations under the
HCBS Settings rule.

We would strongly encourage the Social Services Appropriations Subcommittee to fund
DSPD’s request for $1.7 million to implement the scope of work. This is an important step
toward improving the services available to individuals with disabilities, as well as fulfilling the
State’s obligations under Title II of the ADA and Olmstead.

State and Federal Efforts to Support Competitive Integrated Employment

Utah has demonstrated a longstanding support for integrated employment initiatives. In
2011, the Utah State Legislature passed legislation known as “Employment First” signaling the
State’s commitment to supporting individuals with disabilities to obtain competitive, integrated
employment. The legislation “requires the Department of Workforce Services, the Utah State
Office of Rehabilitation, and the Division of Services for People with Disabilities to, when
providing services to a person with a disability, give priority to providing services that assist the
person in obtaining and retaining meaningful and gainful employment.” H.B. 240. Further the
legislation prioritized supporting individuals with disabilities to be independent to the maximum
extent possible noting that people with disabilities should have “sufficient income tor- (a)
purchase goods and services; (b) establish self-sufficiency; and (c) exercise economic control of
the person's life.” Utah Code 35A-3-103.5

In the time that has passed since 2011, DSPD has worked to implement the goals outlined
in this legislation. They convened an Employment First workgroup comprised of Division staff,
family members of people with disabilities, providers of both facility-based and supported
employment services, and advocacy groups. The collaborative efforts of this group were used as
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a springboard to help redefine DSPD’s service codes in a way that would better support
competitive employment services for people with disabilities.

In addition to the State’s own initiatives, many national forces have combined to
highlight and support competitive work opportunities for people with disabilities. The
Workforce Innovation and Opportunity Act 29 U.S.C. § 701, et seq., passed in 2014, sought to
ensure that federal vocational rehabilitation funds be used to assist individuals with disabilities to
achieve competitive integrated employment. 29 U.S.C. § 720(a).

Specifically the Act placed strict prohibitions on the payment of sub-minimum wages to
individuals with disabilities working in sheltered workshops and required state vocational
rehabilitation agencies to provide each individual working in such a setting with “career
counseling, and information and referrals . . . delivered in a manner that facilitates independent
decision-making and informed choice . . ..” 29 U.S.C. § 794g(c).

Additionally, a state has obligations under Title II of the Americans with Disabilities Act
(“*ADA?”) to provide their services in an integrated way. It has been established that this

obligation extends to employment services for people with disabilities.

Legal Requirements for States under Title IT of the Americans with Disabilities Act

While the HCBS Settings rule sets forth new requirements for employment settings, the
obligation to provide integrated employment opportunities exists independently within Title II of
the ADA and Olmstead v. L.C. This obligation is recognized in the preamble to the final HCBS
Settings rule, wherein CMS describes the HCBS Settings rule as a tool to assist states in
fulfilling their obligation under the ADA, section 504 of the Rehabilitation Act, and Olmstead to
serve individuals in integrated settings. 79 Fed. Reg. 2948, 2451 (Jan. 16, 2014).

In Olmstead v. L.C., two plaintiffs confined to a state psychiatric hospital sued the state
of Georgia alleging that the state was violating Title Il of the ADA. 527 U.S. 581 (1999). The
Supreme Court found for the plaintiffs holding that unnecessary institutionalization is a form of
discrimination prohibited by Title II of the ADA. In its ruling the court relied on the
implementing regulations of Title Il which requires public entities to “administer services,
programs, and activities in the most integrated setting appropriate to the needs of qualified
individuals with disabilities.” 28 C.F.R. §35.30(d). The most integrated setting is one that
enables people with disabilities to interact with non-disabled persons to the fullest extent
possible. 28 C.F.R. pt. 35, App. A, p. 450. Importantly the Court highlighted that unnecessary
institutionalization deprives individuals of those things we most value, including work options.
economic independence, and educational advancement. Qlmstead 527 U.S. 581, 601.

It has been 19 years since the Olmstead decision and there have been a number of
decisions that have expanded the reach of Olmstead. Courts have found that the decision applies
to individuals in the community at risk of institutionalization, educational settings, and to
sheltered workshops. In January of 2012 Disability Rights Oregon filed a class action against the
state of Oregon alleging the state over relied on segregated sheltered workshops to the exclusion
of integrated alternatives. Lane v. Brown, 841 F. Supp. 2d 1199 (D. Or. 2012). The State argued
Olmstead applied only to residential settings, and the Court disagreed holding that “the risk of
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institutionalization addressed in [Olmstead] includes segregation in the employment setting. Id.
at 1205.

Several months prior to the filing of Lane v. Brown, the Department of Justice (“DOJ)
initiated an investigation into whether the State’s reliance on sheltered workshops violated Title
IT of the ADA. In its investigation, the DOJ concluded Oregon’s sheltered workshops are
segregated settings because:

e Sheltered workshops functioned like other institutions in that staff delivered employment
services in a manner that did not allow persons with disabilities to interact with non-
disabled persons other than paid staff;

e In some workshops workers were further segregated based on the severity of disability;
The physical features of workshops were institutional in nature with separate offices,
lunch rooms, and restrooms for paid staff apart from the workshops, and;

* Many workshops were located in industrial parks away from public transportation and
retail.

The DOJ intervened in the lawsuit against the state of Oregon and in September of 2015 the
parties entered into a settlement agreement to remedy the segregation by reducing the number of
individuals receiving services in sheltered workshops and providing supported employment
services to 1,115 individuals that have or will have received workshops services to help them
obtain competitive integrated employment.

Similarly, in January of 2013 the DOJ began investigating whether Rhode Island’s reliance
on facility-based day settings violated Title II of the ADA. In its correspondence with the State
the DOJ affirmed that employment settings must comply with Olmstead and Title II of the ADA.
As in Oregon, the DOJ concluded that the State’s actions violated the ADA by failing to provide
employment services in the most integrated setting appropriate to the needs of individuals with
intellectual and/or developmental disabilities. In its investigation, the DOJ concluded Rhode
Island’s facility-based day services are segregated settings that are designed to function like
institutional settings because:

* In the hundreds of individuals observed by the DOJ in sheltered workshops, nearly all
were persons with intellectual and/or developmental disabilities with the exception of a
handful of paid staff;

e Facilities were isolated by their very location in industrial parks;

¢ Services were structured like other institutional services in that a clients’ schedules were
inflexible and highly regimented:;

* Workspace bore little resemblance to most work settings as many individual worked at
cafeteria style tables in noisy rooms, and;

* Individuals with disabilities were often relegated to facility-based day services for
decades, representing permanent placement.

The DOJ filed a lawsuit against the state of Rhode Island and in the same month entered into
a consent decree to scttle the case. The consent decree sought to transform the State’s system
and gradually move away from facility-based services. Under the decree Rhode Island will
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provide supported employment placements to approximately 2,000 individuals including at least
700 individuals currently receiving in sheltered workshops.

Sheltered Workshops and Integrated Employment in Other States

The Olmstead case law and the actions by the DOJ affirm a public entity’s obligation to
provide employment services in integrated settings, an obligation many states are currently
working to fulfill. The HCBS Settings rule is one tool states have utilized in the last 4 years to
help transform their employment services for individuals with intellectual and/or developmental
disabilities. Many of these proposed changes can be found in a state’s HCBS Transition Plan—a
plan all states are required to develop to describe the proposed measures they will take to bring
their service system into compliance with the rule.

For example, the Tennessee transition plan has proposed to eliminate facility-based
sheltered work. The plan permits facility-based day services only where the setting has been
approved, the individual wants to seek competitive, integrated employment, and there is an
individualized plan for how and when the person will seek such employment. The District of
Columbia’s Transition Plan specifies that individualized community integration and/or inclusion
activities for either day programs or employment services must occur in the community in
groups that do not exceed 4 participants and must be based on the client’s interests and
preferences.

Other states have used tiered standards to “close the front door” to sheltered workshops
and facility-based day programs and invested resources in supported employment and
community-based day programs. Washington’s Transition Plan found that the current services
provided in sheltered workshops do not meet the HCBS Settings rule requirements and created a
plan to phase out these services. Washington eliminated new admissions to sheltered work
effective September 1, 2015, and created a plan to transition people currently receiving services
in sheltered workshops into integrated service options by the implementation deadline of the
HCBS Settings rule. Oregon will also be using tiered standards to "close the front door" to
sheltered workshops, in conjunction with their settlement with DOJ.

Other models include changing facility-based services to a program where people meet at
a central location and then go out and participate in community-based activities based on their
individual preferences and interests (aka a hub and spoke model). For example, Pennsylvania’s
Transition Plan sets forth that consumers accessing facility-based services will spend 25% of
their time in the community by September 2018, with an eventual target of 50% of their time in
the community. Pennsylvania will also limit the number of slots in facilities to 159 by March
2019 for existing workshops and new facilities are limited to no larger than 25 slots.

Quality of Utah’s Employment Services

As the Protection and Advocacy Agency for the state of Utah, the DLC monitors many
facilities where individuals with disabilities receive services. Over the past three years, the DLC
has visited 34 residential and employment settings, including tours of facilities and interviews
with clients and staff. Our experience visiting employment settings has shown that there is wide
variation in the quality of services consumers receive.
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During our visits, we encountered employment settings where consumers are segregated
from the community, are segregated by the severity of their disability within the setting, have
few or no opportunities for community outings of their choosing, have few choices over how
they spend their days, and lack opportunities for competitive, integrated employment.
Additionally, during these visits, many consumers expressed a desire for more opportunities to
participate in their community and to seek meaningful work in competitive, integrated
employment.

In contrast, some settings have already begun to implement the changes required by the
HCBS Settings Rule; we have found these settings to provide higher quality services and
consumers to be more satisfied with the services they receive. As an HCBS Settings
implementation tool, the new scope of work in DSPD’s provider contract will continue to
improve the quality of employment settings and give consumers additional choices concerning
how they spend their day. In order to narrow the wide variation in quality for employment
services that currently exists, we would recommend the State continue to invest in the changes
outlined by the scope of work.

Recommendations for Consumer and Family Training

We believe the public response to the scope of work in DSPD’s contract was largely
driven by providers who lacked a sufficient understanding of the proposed changes and have a
financial interest in maintaining their current service model. Much of this confusion and lack of
information can be overcome by proper outreach and training.

The Department of Health (“DOH?) is the state agency tasked with implementing the
HCBS Settings Rule. Because the scope of work is a tool to bring the service system into
compliance with the HCBS Settings rule, the Department is responsible for ensuring providers
and, importantly, consumers are fully informed of any proposed changes to the service system.
Since the HCBS Settings rule was released in 2014, the DLC has on numerous occasions
requested that DOH engage in consumer and family outreach and education regarding the rule.
These requests were made in HCBS Settings Rule stakeholder meetings, in meetings between the
DLC and DOH, in DLC testimony before the SSA subcommittee and in the following public,
written comments: September 2014 MCAC meeting, November 2014 Transition Plan Public
Comments, March 2015 Transition Plan Public Comments, January 2016 Transition Plan Public
Comments, March 2016 DLC-authored report Home & Community Based Seitings Rule:
Evaluating Utah’s Transition Process, An Opportunity for Inclusion, and June 2017 SSA
Subcommittee Public Comments.

DOH has failed to provide meaningful education and outreach to consumers and families.
This information vacuum has resulted in many consumers and families fearing they would be left
without services, without an understanding of the many opportunities the HCBS Settings Rule
provides, and reliant on their providers as their sole source of information. We would
recommend that the Social Services Appropriations Subcommittee encourage DOH to work
collaboratively with DSPD to develop a robust outreach and training plan regarding the scope of
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work, and any proposed changes under the State Transition Plan, to assure constituents that they
will not lose services and explain how these changes will improve the service system.

Again, we thank you for the opportunity to provide this feedback to the Social Services
Appropriations Subcommittee. Should you have any questions or require additional information
you may contact Mary Anne Davies by phone (801) 363-1347 ext. 3213 or email at
mdavies(@disabilitylawcenter.org.

Sincerely,

The Disability Law Center
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Department of Health Care
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Frequently Asked Questions (FAQ) on HCBS
Settings Requirements, Part I
General Questions

In 2014, the federal Centers for Medicare & Medicaid Services (CMS) published a rule
requiring Home- and Community-Based Services (HCBS) to be provided in settings that
meet certain criteria.! The criteria ensure that HCBS participants have access to the
benefits of community living and live and receive services in integrated, non-
institutional settings. The Department’s website contains information about
implementation of the federal settings criteria, including the Statewide Transition Plan
(STP); the Systemic Assessment Crosswalk setting out planned changes to Colorado’s
statutes, regulations, and waivers; training materials; and links to additional guidance.

In the course of discussing the Settings Final Rule with advocates, providers, and other
stakeholders; working with a contractor and the Colorado Department of Public Health

and Environment (CDPHE) to conduct site visits; reviewing public comments; and other
implementation activities, the Department has heard a number of questions about how
to operationalize certain requirements of the rule.

This Frequently Asked Questions (FAQ) document relates to general requirements of
the rule and miscellaneous aspects of its implementation. Separate FAQs will address
employment-related services and the requirement of a lease or other written
agreement providing protections against eviction.

179 Fed. Reg. 2948 (Jan. 16, 2014) (codified in relevant part at 42 C.F.R. § 441.301).

Our mission is to improve health care access and outcomes for the people we
serve while demonstrating sound stewardship of financial resources.
www.colorado.gov/hcpf
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Introductory Note

In this document, the individual’s person-centered plan means the plan they create with
their case manager (sometimes called an Individualized Plan or a Service Plan), as
distinct from any plan created by a provider (sometimes called an Individualized
Services and Supports Plan or a Care Plan).

Requirements for all HCBS settings
Community integration and individual autonomy

1. What does community integration look like?

To assess whether a setting provides the necessary support for community integration,
the Department will consider factors such as:

e Whether individuals can come and go freely. This includes, for residential
settings, the lack of a curfew and the provision of keys, key codes, or other ways
for people to enter the home independently if/when the outer door is locked.2
The provider should distribute keys/codes as a default, without waiting to be
asked. See Item #29 below for individual rights modification in particular cases.

e Whether the setting provides support in accessing transportation. See Item #5
below for more details on this factor.

e Whether the setting provides information about and supports individuals in
accessing “age-appropriate activities including competitive work, shopping,
attending religious services, medical appointments, dining out, etc. outside of the
setting, and who in the setting will facilitate and support access to these
activities.”? Other community activities include festivals, volunteer opportunities,
museums, book/crafting/fan clubs, theater groups, cultural events, holiday
celebrations, sporting events, and community classes.

e Whether the setting has policies, practices, and staff training in place to support
person-centered thinking and approaches—i.e., putting the person first,
recognizing that they are the expert in their own life and should have positive
control over it, and valuing their contributions to their community. Person-
centeredness includes balancing things that are “important to” and “important
for” the person, and it takes into account the preferences of people who

2 See CMS, HCBS Final Regulations 42 CFR Part 441: Questions and Answers Regarding Home and
Community-Based Settings, p. 8 (2015) ["2015 Q&A"] (expectation that people have keys to residences).

3 CMS, Exploratory Questions to Assist States in Assessment of Non-Residential Home and Community-
Based Service (HCBS) Settings, #1 (2015) [“"Non-Residential Exploratory Questions”]. See also CMS,
Home and Community-Based Setting Requirements, p. 3 (June 26, 2015) (for heightened scrutiny, CMS
will consider “how schedules are varied according to the typical flow of the local community (appropriate
for weather, holidays, sports seasons, faith-based observation, cultural celebrations, employment, etc.)”).
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communicate nonverbally. Training on person-centeredness is available from
many sources, including the Department’s website.

e Whether people are dressed and groomed appropriately and based on their
personal preferences for going out when they wish to do so.

e Whether individuals in fact engage in desired activities out in the community
when they wish to do so. The Settings Final Rule does not require anyone to
engage in outside activities if they do not wish to do so.

e Whether individuals going out into the community are singled out from other
community members by being required to wear (or be accompanied by staff
wearing) uniforms, standardized clothing, vests, badges, nametags, and the like.

e Whether people who wish to go out are usually required to do so as part of a
large group.

Providers' failure to supply information about community activities and public
transportation and to provide support in scheduling appointments and outings at
individuals’ (not staff’s) convenience were the most significant recurring themes cited
by respondents in the Individual/Family/Advocate (IFA) Survey.

Providers interested in best practices to support community integration may wish to
consult the federal Administration for Community Living’s (ACL's) slide deck on the
subject (starts at page 18 of linked pdf). ACL offers a broad range of ideas, from
developing natural supports and “[o]ffering activities and programs that encourage
families and friends to participate regularly and that promote greater independence and
autonomy on the part of HCBS beneficiaries,” to the “[h]iring of logistics coordinator or
purchasing of logistics software to help facilitate and promote increased
individualization and small group activity scheduling.”

2. Is “reverse integration” enough for community integration?

No. Welcoming outside guests—including people who are not disabled, not receiving
Medicaid services, and not paid staff—to participate in on-site activities is an important
part of supporting community integration, but it is not the only part. The provider must
support individuals in spending time out in the larger community.* See Item #1 above
for ways to provide such support.

4 See, e.g., CMS, FAQs Concerning Medicaid Beneficiaries in Home and Community-Based Settings Who
Exhibit Unsafe Wandering or Exit-Seeking Behavior, A4 (Dec. 15, 2016) (“Note that visits by community
members have value but do not substitute for community access for Medicaid beneficiaries receiving
services in residential and adult day settings.”).
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3. Are Adult Day, Day Treatment, Specialized Habilitation, and Youth Day services
allowable under the Settings Final Rule?

Yes. These services can provide adequate community integration under Items #1 and
#2 above. These services often include or are provided at settings that offer extensive
means of engaging in community life. For example, many centers that offer Specialized
Habilitation also offer Supported Community Connections (SCC) services outside the
center. As another example, many providers of Adult Day services support individuals
in accessing activities and services in the community. Hence, people receiving these
services often can choose to go out into the community when they wish. That said, a
setting that offers both Specialized Habilitation and SCC is not necessarily integrated
and may need to do more to support people in getting out in the community.

Moreover, individuals who choose to participate only in Specialized Habilitation must be
supported in accessing the community even if they elect not to participate in (or their
provider does not offer) SCC. Whether particular settings in fact comply with
community integration and other Settings Final Rule criteria will be evaluated on a case-
by-case basis.>

4. Are Adult Day, Day Treatment, Specialized Habilitation, and Youth Day services
allowable if provided to individuals with complex needs?

Yes, assuming the individuals want these services and qualify for them under the
applicable waiver. Depriving people with complex needs (such as medical fragility) of
day services would be inconsistent with the Settings Final Rule’s purpose of ensuring
that people are served in the most integrated setting possible. In evaluating day
services provided to such individuals, the Department will consider the factors in Item
#1 above (e.g., whether people are informed of community activities and supported to
participate in them when they wish to), which it will apply flexibly to maximize this
group’s ability to attend day settings.®

5. Must a setting provide transportation in its own vehicle(s)?

Not necessarily. The rule requires the setting to “support[] full access of individuals
receiving Medicaid HCBS to the greater community . . . to the same degree of access as
individuals not receiving Medicaid HCBS.” In many cases, it is possible to satisfy this
requirement by helping people access public transportation (which in some locations is
free or reduced-price for senior citizens and other groups), Medicaid-funded medical
and non-medical transportation, and other generally available resources. Such help

> For the reasons stated in the text, regulatory descriptions of Specialized Habilitation services as “non-
integrated” are generally inaccurate within the meaning of the Settings Final Rule and will be deleted.

6 Cf. CMS, Non-Residential Exploratory Questions (“when the service provided is highly clinical/medical in
nature, e.g., medical adult day programs, the nature of the service will impact how the state addresses
the [settings criteria]. The state’s determinations about . . . the extent to which changes in the settings
are necessary . . . may be different than [those] for a setting that is less medical/clinical in nature.”).
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could include providing contact information and schedules for buses, taxis, and other
public transportation (and posting such information in a convenient location); providing
training on how to access these resources; and assisting with arranging trips.’

Providers can also leverage their own staff (e.g., reimbursing staff who provide
transportation in their own cars) and third-party transportation companies (e.g.,
contracting with for-profit transportation companies; identifying and building
relationships with nonprofit/volunteer organizations that provide transportation).

If a provider believes that these resources are not enough to support community
integration for the clients it serves and that it will have to purchase a vehicle, it should
so inform the Department in its Provider Transition Plan(s), so that the Department can
confirm the need for this expense and better understand the potential statewide cost
burden.

Note that some waiver services (such as Residential Habilitation services under the
Waiver for Persons with Developmental Disabilities (DD) and Supported Living Program
services under the Waiver for Persons with Brain Injury (BI)) already include
transportation, and are reimbursed accordingly.

6. Must a setting provide one-on-one staffing?

Not necessarily. The federal settings rule does not prohibit congregate or facility-based
settings, and it does not purport to set minimum staffing requirements.® In most cases,
it is possible to satisfy the federal criteria relating to access to the community,
optimizing initiative and autonomy, and providing a non-regimented schedule by
eliminating unnecessarily restrictive and controlled daily schedules, by supporting
individuals to act independently and to access community resources on their own (see
Items ##1 & 5 above), by helping people develop and be more involved with natural
supports, by adjusting staff responsibilities, and by training and supporting staff in
person-centered principles.

If a provider believes that these methods are not enough to support autonomy and
community integration for the clients it serves and that it will have to adjust staffing
ratios and/or hire additional staff, it should so inform the Department in its Provider
Transition Plan(s), so that the Department can confirm the need for these expenses and
better understand the potential statewide cost burden.

7 See id. #1; CMS, Exploratory Questions to Assist States in Assessment of Residential Settings, #19
(2015) ["Residential Exploratory Questions”]. “[W]here public transportation is limited, [the setting
could] provide information about resources for the individual to access the broader community, including
accessible transportation for individuals who use wheelchairs.” Id.

8 See CMS, 2015 Q&A, pp. 9-10.
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Note that some waiver services already allow for the possibility of one-on-one staffing,
depending upon the individual’s needs, and are reimbursed accordingly.

7. Can a provider be a representative payee?

Yes. A provider must not insist on controlling a person’s funds as a condition of
providing services, and it must not require individuals to sign over their Social Security
checks or paychecks.® But it may control an individual’s funds if the individual so
desires, or if it has been so designated under the Social Security Administration’s
(SSA’s) policies.10

The details of any such arrangement must be based on an individualized assessment of
skills and preferences and documented in the individual’s person-centered plan.
Specifically, the plan must document any request for the provider to control the
individual’s funds, the reasons for the request, and the parties’ agreement on how the
provider should handle the funds (including acknowledgement of the provider’s
obligations under C.R.S. 25.5-10-227 and the SSA's requirements for representative
payees, if applicable or if the parties so elect) and what they define as “reasonable
amounts” under C.R.S. 25.5-10-227 (if applicable or if the parties so elect).

Security

8. May a setting use restrictive/controlled egress measures to limit unsafe wandering?

Yes, provided that these measures are consistent with the following criteria:
o the measures are implemented on an individualized (not setting-wide) basis;

e the measures make accommodations (e.g., providing a key or key-code to exit at
will) for individuals who are not at risk of wandering or exit-seeking behaviors;

e the measures are documented in the individual’s person-centered plan as a
modification of the generally applicable rights, consistent with the federal criteria
for such modifications (see Item #29, below);

e the plan documents an assessment of the individual’s wandering or exit-seeking
behaviors (and the underlying conditions, diseases, or disorders relating to such
behaviors) and the need for safety measures; options that were explored before
any modifications; the individual’s understanding of the setting’s safety features,
including any controlled egress; the individual’s choices for prevention of unsafe
wandering or exit-seeking; the individual’'s and their guardian/legal
representatives’ consent to controlled-egress goals for care; the individual’s
preferences for engagement within the setting and the broader community; and

° See CMS, Residential Exploratory Questions, #6.

10 See CMS, 2015 Q&A, p. 4 (“the ‘control personal resources’ requirement” does not “restrict the
opportunity of individuals with representative payees to participate in [HCBS] waivers”).
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the opportunities, services, supports, and environmental design that will enable
the individual to participate in desired activities and support their mobility; and

e the measures are not developed or used for non-person-centered purposes, such
as punishment or staff convenience.

For this purpose, egress alert devices (such as electronic accessories and exterior door
chimes or alarms) are considered to be restrictive or controlled egress measures. The
use of cameras is discussed below in Item #11.

For more guidance and best practices on restrictive or controlled egress, please see the
FAQ issued by CMS in December 2016.1!

Providers that believe they must purchase new security systems or incur other costs to
meet these requirements should so inform the Department in their Provider Transition
Plans, so that the Department can understand the potential cost burden.

9. May a setting have a fence or gate?

Yes. A typical privacy fence or gate that does not lock individuals in or out and that fits
in with the look of other homes or buildings in the neighborhood is ordinarily allowable.

Nevertheless, some fences or gates may be one of several factors that cause a setting
to be subject to heightened scrutiny or even to be noncompliant with the rule. This
could be the case for fences around larger gated or secured campuses that provide all
or nearly all of the services used by residents.!? Even for smaller settings, a fence or
gate that keeps people in or out or that looks out of place could isolate individuals,
potentially causing the setting to be presumptively institutional and subject to
heightened scrutiny.

Any system (including fences or gates) that prevents individuals from leaving must
comply with the requirements for restrictive egress systems. See Item #8.

10. May a setting have a sign out front?

Yes, provided the sign fits in with the look of other homes or buildings in the
neighborhood and does not identify the residents as individuals with disabilities.

1 See also CMS, HCBS Rule & Wandering/Exit-seeking (Part I) (July 2016); CMS, Innovative Strategies
for Implementing the HCBS Rules in Settings Serving Aging Americans (Part II) (August 2016).

12 See CMS, Guidance on Settings that Have the Effect of Isolating Individuals Receiving HCBS from The
Broader Community, 2 (2015) ["Guidance on Effect of Isolating”] (people “receiving HCBS in this type of
setting often do not leave the grounds . . . to access activities or services in the broader community,” so
“the setting typically does not afford individuals the opportunity to fully engage in community life”).
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Privacy, dignity, respect, and freedom from coercion and restraint

11.May a setting operate cameras or closed-circuit televisions in a setting?

Only under certain conditions. In residential settings, the use of cameras in interior
areas, including common areas as well as bathrooms and bedrooms, interferes with the
rights of privacy, dignity, and respect, and is therefore acceptable only under the
criteria for modifying rights on an individualized basis (discussed below at Item #29).13
The same is true of the use of cameras in typically private areas of nonresidential
settings (e.g., bathrooms and changing rooms).

Hence, if an individualized assessment indicates that a person needs to be watched at
all times so that staff can intervene when they engage in behavior that is dangerous to
themself or others, this modification should be reflected in their person-centered plan;
in addition, the person-centered plans of other individuals at that setting should reflect
that they have been informed of the camera(s) and any methods in place to mitigate
the impact on their privacy (e.g., staff will not use the camera(s) when the first
individual is not around). The provider must ensure that only appropriate staff have
access to the camera(s) and any recordings they generate, and it must have a method
for secure disposal or destruction of any recordings after a reasonable period.

Cameras cannot be used to monitor all occupants and staff on a round-the-clock basis
simply because of a generalized desire to keep tabs on people or catch any misconduct.
As stated above, cameras must be justified and employed on an individualized basis. If
a provider has reason to believe that a staff member or anyone else is engaging in
misconduct, it should take appropriate measures to protect individuals, including
involving law enforcement (if warranted) and ensuring that individuals understand their
rights and have safe ways to discuss their concerns.

Cameras on staff-only desks, entrances/exits, and exterior areas, as well as cameras
typically found in integrated employment settings (e.g., a shop that sells valuables),
generally do not raise privacy concerns and can be used as similar non-HCBS settings
would use them, with notice to individuals that they may be on camera.

12.When may other internal monitoring devices be used?

Audio monitors and devices that chime when a person stands up or passes through an
internal doorway can help staff provide timely assistance to individuals who may need
assistance, but they can also infringe on privacy and inhibit people from moving around
freely. For this reason, they should be employed on an individualized basis and not
used in a setting where they are unnecessary. If an individualized assessment indicates
that a person needs support in moving within the setting and that an internal
monitoring device would be helpful for them, this modification should be reflected in
their person-centered plan; in addition, the person-centered plans of other individuals

13 Cf. CMS, Residential Exploratory Questions, #3 on p. 6 (query whether cameras are present).
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at that setting should reflect that they have been informed of the device(s) and any
methods in place to mitigate the impact on their privacy and freedom of movement
(e.g., staff will deactivate the device when it is not needed).*

As with cameras, internal monitoring devices cannot be used to monitor all occupants
and staff on a round-the-clock basis throughout the setting, simply because of a
generalized desire to keep tabs on people or observe any misconduct.

For guidance regarding egress alert devices, see Item #8.

13. What other privacy rights do people have in HCBS settings?

Residential and day settings must offer individuals a secure place to store their personal
belongings.r> See also Item #19 below for residential settings.

14.May a setting ever employ restraints or restrictive interventions?

Only under certain conditions. If restraints or restrictive interventions are used with an
individual, the use must be based on an assessed need after all less restrictive
interventions have been exhausted; be documented and consented to in the individual’s
person-centered plan as a modification of the generally applicable settings criteria,
consistent with the federal criteria for such modifications (see Item #29); be compliant
with any applicable waiver; and be reassessed over time.

Note that many waivers and/or the regulations for certain types of services or settings
already prohibit or restrict the use of restraints. Any use of restraints must comply with
these authorities (if allowed at all) as well as the criteria in the preceding paragraph.

Population served

15. May a setting serve people that all have disabilities or a specific kind of disability?

Yes.1® Everyone must have the opportunity to make an informed choice among
options, including non-disability specific settings. This means that the Department (not
individual providers) must ensure that people have the option of receiving waiver
services in settings that are not limited to people with disabilities/a specific disability.!’

14 Audio monitors are sometimes legally required for infants. See 12 CCR 2509-8 7.702.54.C.13 (in child
care centers, where Youth Day services are sometimes provided, “[i]nfant monitors must be used in
separate sleeping rooms for infants, unless qualified staff remain in the room . . . at all times”). The
provider should comply with any such requirement and document it in the infant’s person-centered plan.

15 CMS, Non-Residential Exploratory Questions, #3 (2015).
16 See CMS, 2015 Q&A, p. 11 (“The HCBS regulations do not prohibit disability-specific settings . . . .”).

17 See id., p. 5 (“"People may receive services with other people who have either the same or similar
disabilities, but must have the option to be served in a setting that is not exclusive to people with the
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In Colorado, virtually all waiver services are available to individuals who live in their
own home or family home and who work and engage in other activities in the
community; in other words, the Department does not require individuals to receive
services in a disability-specific setting. Where individuals elect through their person-
centered planning process to receive services at a disability-specific setting, they do so
because that setting best meets their needs, including needs for habilitative services
that will help them achieve even more community integration in the future.

The Department has been analyzing the availability of non-disability specific settings
and is developing a plan to increase their capacity, including for the few services
currently available only in disability-specific settings (e.g., potentially the 24-hour
protective oversight service offered under the BI, Elderly, Blind, and Disabled (EBD),
Persons with Spinal Cord Injury (SCI), and Community Mental Health Services (CMHS)
Waivers).

Settings that serve disability-specific populations, although allowable, may be subject to
heightened scrutiny by CMS to ensure that they comply with the Settings Final Rule:

Settings that have the following two characteristics alone might, but will
not necessarily, meet the criteria for having the effect of isolating
individuals [and thus being potentially subject to heightened scrutiny]:

e The setting is designed specifically for people with disabilities, and
often even for people with a certain type of disability.

e The individuals in the setting are primarily or exclusively people with
disabilities and on-site staff provides many services to them.!®

Additional guidance on whether a particular setting is subject to heightened
scrutiny is available from the Department and CDPHE.

16.If a setting serves a mix of Medicaid and private-pay clients, must it observe the
Settings Final Rule settings criteria for the private-pay clients?

Yes. The requirements of the federal rule apply to the setting as a whole.

same or similar disabilities.”); id. (options “could include services based out of a private home or a
provider-controlled setting that includes people with and without disabilities”).

18 CMS, Guidance on Effect of Isolating, 1. CMS initially planned to presume all disability-specific
complexes to be institutional; the language above relaxes but does not eliminate this presumption in
order to avoid unintended consequences, such as preventing people from accessing affordable disability-
specific housing. See CMS, Fact Sheet: Summary of Key Provisions of the Home and Community-Based
Services (HCBS) Settings Final Rule [“2014 Fact Sheet”] (Jan. 10, 2014).
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Additional requirements for residential settings

The Settings Final Rule includes “additional conditions” for provider-owned or -
controlled residential settings. These conditions include protections against eviction,
privacy in one’s bedroom/unit, freedom over one’s schedule, access to food and visitors
at any time, and physical accessibility.

These additional conditions also apply to residential settings that are not provider-
owned or -controlled. Such settings include private homes where people receive
Individual Residential Services and Supports (IRSS)-Other services, Consumer-Directed
Attendant Support Services (CDASS), In-Home Support Services (IHSS), agency-based
personal care/homemaker/health maintenance services, and relative personal care
services. The Department is presuming that most of these settings comply with the
applicable criteria.

17.Most host home providers own or rent their own home and are independent
contractors of a provider agency. Are their homes provider-owned or controlled?

Yes. This situation is covered by CMS guidance stating that “[i]f the provider does not
lease or own the property, but has a direct or indirect financial relationship with the
property owner, we would presume that the setting was provider controlled unless the
property owner or provider establishes that the nature of the relationship did not affect
either the care provided or the financial conditions applicable to tenants.”*® Provider
agencies and host home providers have a “direct or indirect financial relationship” with
each other (because the provider agency pays the host home provider), and the nature
of their relationship affects the care provided to individuals.

Similar reasoning applies to foster homes where Children’s Residential Habilitation
Program (CHRP) providers serve CHRP waiver participants.

18.Must each residential setting offer single-occupancy rooms?

No. Everyone must have the opportunity to make an informed choice among options,
including an option for a private unit in a residential setting. This means that the
Department (not individual providers) must ensure that individuals have the option of
receiving waiver services in a private unit.2 The Department does so by making
virtually all waiver services available to individuals who live in their own/family home.?!

The Department continues to assess and plan ways to increase the capacity of
providers to offer services at private homes, including for the few services currently
available only in provider-owned or -controlled residential settings (e.g., potentially the

19 CMS, Home and Community-Based Setting Requirements, p. 10 (June 26, 2015).
20 See CMS, 2014 Fact Sheet, 3.

21 CMS, 2015 Q&A, p. 5 ("The state . . . must make available the option to receive services in a private
unit in a residential setting; however, it may be in the individual’s own or family home.”).
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24-hour protective oversight service offered under the BI, EBD, SCI, and CMHS
waivers).

19. What privacy rights must be observed in residential settings?

For shared rooms, people have the right to choose their roommates. Hence, if a
provider only has one bed in a two-bed room available, the new individual and the
current occupant must at least have a chance to meet and determine whether they are
willing to share a room. Many people responding to the Individual/Family/Advocate
(IFA) Survey indicated that they were not given such a choice.

Individuals must have the ability to close and lock their own bedroom/unit door and the
door to any bathroom they are using; they (and not the provider) may choose not to
use these features. Staff should knock and obtain permission before entering these
areas. Only appropriate staff should have keys to these doors, and the keys should be
used to enter only under limited circumstances agreed upon with the individual.?2 The
provider should install locks and distribute keys/key codes as a default, without waiting
to be asked by individuals, and should keep the following considerations in mind:

e Locks should allow people to exit the bathroom/bedroom/unit without delay.

e Locks that disengage with the turn of an inside knob or push of an inside lever
are recommended.

e Deadbolts or locks that can only be unlocked from inside pose a safety hazard
and should not be used.

e For people who have trouble keeping track of a key/code, staff may be able to
help them lock and unlock their door and/or help store the key safely.

Individuals must have the freedom to furnish and decorate their rooms/units in the
manner they find comfortable and preferable.

Modifications to these rights must be individually assessed and documented in the
person-centered plan, except for generally applicable limits on furnishing/decorating of
the kind that typical landlords might impose (e.g., no waterbeds), which may instead be
set forth in the provider’s standard lease or other written residency agreement.

20. What other practices at residential settings violate the Settings Final Rule?

While it would be impossible to enumerate every possible compliance issue here, the
Department notes the following issues commonly observed by CDPHE during site visits:

e Staff wear uniforms or scrubs (name tags are allowable);

22 See CMS, Residential Exploratory Questions, ##2-3 on p. 6.
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e The entryway is filled with staff postings/messages (activity boards for the
information and convenience of residents are allowable); and

e There are labels on drawers, cupboards, or bedrooms for staff convenience
(medication carts may be labeled for the safety of residents but should be stored
unobtrusively when not in use).

These are institutional features not found in a typical home.

Additional requirements relevant to all settings

As stated above, the Settings Final Rule creates “additional conditions”"—eviction
protections, privacy in one’s bedroom/unit, freedom over one'’s schedule, access to food
and visitors at any time, and physical accessibility—that it expressly applies to provider-
owned or -controlled residential settings. Under later CMS guidance and departmental
policy, these requirements are also relevant to other settings, including nonresidential
settings. This section of the FAQ explains how the additional conditions apply to all
types of settings.

Additional requirements in general

21.Must a nonresidential setting comply with the “additional conditions”?

In general, yes. The additional conditions relating to protections against eviction and
privacy in one’s bedroom/unit cannot sensibly be applied to nonresidential settings.
These conditions are discussed in the preceding section and in an FAQ to be issued.
The other conditions, however, can be applied to nonresidential settings. These include
ensuring that people can control their own schedules and activities, have access to food
and visitors at any time, and experience physical accessibility.

CMS has indicated that these criteria are relevant to whether nonresidential settings are
complying with the general requirements—applicable to all settings—of being integrated
in the community and optimizing individual initiative, autonomy, and independence.?
In addition, CMS informed the Department during a telephone call in March 2017 that
individuals receiving HCBS should experience day settings with “the same degree of
access” as individuals not receiving HCBS to exercise personal choices about when to
eat, when to visit with others, and the like.

Hence, a provider-owned or -controlled nonresidential setting (e.g., an adult day
center) must comply with these criteria in @ manner similar to a provider-owned or -
controlled residential setting (e.g., an alternative care facility (ACF) or group home).
Other nonresidential settings (e.g., a typical workplace where some individuals receive

23 See, e.g., CMS, Non-Residential Exploratory Questions #4 (asking whether individuals can “have a
meal/snacks at the time and place of their choosing” and “have access to food at any time consistent
with individuals in similar and/or the same setting who are not receiving Medicaid-funded services”).
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Supported Employment services) must comply with these criteria for individuals
receiving HCBS to the same extent as they do for other individuals/employees.

CDPHE has been providing guidance along these lines during site visits.
Access to food

22.What must a residential setting do to provide access to food at any time?

The Department will consider the following factors:
The individual chooses when and what to eat.

¢ Does the individual have a meal at the time and place of his/her
choosing?

e (Can the individual request an alternative meal if desired?
e Are snacks accessible and available anytime?

¢ Does the dining area afford dignity to the diners and are
individuals not required to wear bibs or use disposable cutlery,
plates and cups?

[] The individual chooses with whom to eat or to eat alone.

¢ Is the individual required to sit at an assigned seat in a dining
area?

e Does the individual converse with others during meal times?
e If the individual desires to eat privately, can s/he do so?%*

Under these factors, residential settings may have standard meal times, but they must
make nourishing alternative meals available for residents who desire something other
than the standard menu, and they must make nourishing food available for residents
who desire to eat at a different time.?

24 CMS, Residential Exploratory Questions, ##7-8.

% See Letter from CMS to State of Arkansas, 4 (Nov. 7, 2016) ("It is understandable that prepared meals
may not be available at all times; nevertheless if a Medicaid HCBS participant misses a meal, he or she
must have the ability to make a sandwich, for example.”).
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In addition to these factors, the Department will consider whether residents have input
and choice with respect to menu planning, can store and eat food in their room/unit,
and have access to a kitchen or facilities to store and prepare food.2

The Department and CDPHE are working together to ensure that residential settings
licensed by CDPHE can comply with both CDPHE’s food-safety regulations and the
Settings Final Rule; for example, CDPHE's forthcoming regulations prohibiting assisted
living residences (ALRs) from procuring or serving certain risky foods will not bar
residents from obtaining these foods on their own.

23.What must a nonresidential setting do to provide access to food at any time?

The Department will consider the following factors, which are similar to the ones cited
above for residential settings:

Does the setting allow for individuals to have a meal/snacks at the time
and place of their choosing? For instance, does the setting afford
individuals full access to a dining area with comfortable seating and
opportunity to converse with others during break or meal times, afford
dignity to the diners (i.e., individuals are treated age-appropriately and
not required to wear bibs)? Does the setting provide for an alternative
meal and/or private dining if requested by the individual? Do individuals’
have access to food at any time consistent with individuals in similar
and/or the same setting who are not receiving Medicaid-funded services
and supports??’

The Department also plans to consider whether individuals can choose their own seats
and company (or lack thereof) and can access their own food when they wish.

In addition, if a nonresidential setting is required by existing authorities to provide food,
as is the case for, e.g., Adult Day centers under the BI, EBD, SCI, and CMHS waivers, it
should seek individuals’ input in menu planning. The Department does not plan to
require settings not already obliged to provide food to do so; such settings should
simply ensure that individuals have access to their own food.

24. What else should all setting types keep in mind regarding access to food?

Access to food can be restricted only on an individualized basis as set forth in Item
#29. If one person has a rights modification in place restricting their access to food at
any time, and part of this modification includes locking the refrigerator and pantry,

26 Access to food preparation facilities can be provided in various ways, such as access to the setting’s
main kitchen; access to a separate kitchenette with a refrigerator, sinks, and stove or microwave; and/or
access to a safe, sanitary way to store and prepare food in one’s own room/unit. Residential settings
must employ at least one approach, but need not adopt all of them.

27 CMS, Non-Residential Exploratory Questions, #4 (2015).
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other people not subject to such a modification must have a way to obtain access to
food any time (e.g., have a key to the lock, have a passcode, etc.).

Restricting whether or how often people go out to eat is a rights modification that must
be handled on an individualized basis.

Private communications and accessibility

25. What rights do people have to communicate privately with others?

At all setting types, people must be able to make and receive private telephone calls
and to send and receive private mail, texts, or emails at any time. This means:

e People are allowed to maintain and use their own cell phones, tablets,
computers, and other personal communications devices, at their own expense.

e People are allowed to access telephone, cable, and Ethernet jacks, as well as
wireless networks, in their rooms/units, at their own expense.

e The setting supports people in having 24-7 access to shared telephones and
computers, either by making such resources available within the setting (e.g., a
dedicated “house phone”) or by helping people access such resources elsewhere.
It is not sufficient to allow individuals to use the setting’s main business phone,
as that phone is often in use by or needs to be available for staff.

e Communications devices, whether belonging to the individual or shared, are
capable of being used in private at any time (e.g., the “house phone” is in an
area where others cannot listen to an individual’s telephone conversations).

e Staff do not lock up communications devices or limit the times they can be used.
e Setting staff do not open or restrict peoples’ mail and packages.?®
Exceptions must be handled on an individualized basis as described in Item #29 below.

26.What must a setting do in order to ensure physical accessibility?

At a minimum, the setting must comply with existing requirements under federal, state,
and local law (e.g., the Fair Housing Act and the Americans with Disabilities Act (ADA),
if applicable). In addition, the setting must ensure that people can come and go from
the setting and have visitors at times of their choosing. The setting also must ensure
that people have unrestricted access to all common areas of setting (e.g., the kitchen,
living room, laundry room, yard). In order to ensure that all parts of the setting that
are normally available to people are accessible to individuals with disabilities, the setting

28 See CMS, Residential Exploratory Questions, #11.
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may need to provide widened doorways, laundry machines with front (not top) access,
cabinets and counters at a non-standard height, or other accommodations.

In considering whether a setting meets the accessibility requirements, the Department
will consider the following factors suggested by CMS:

e Do individuals have full access to typical facilities in a home such as a kitchen
with cooking facilities,!?°! dining area, laundry, and comfortable seating in the
shared areas?

e Are there gates, Velcro strips, locked doors, or other barriers preventing
individuals’ entrance to or exit from certain areas of the setting?

e Are individuals receiving Medicaid [HCBS] facilitated in accessing amenities such
as a pool or gym used by others on-site?

e Is the setting physically accessible and there are no obstructions such as steps,
lips in @ doorway, narrow hallways, etc., limiting individuals” mobility in the
setting or if they are present are there environmental adaptations such as a stair
lift or elevator to ameliorate the obstruction?

e For those individuals who need supports to move about the setting as they
choose, are supports provided, such as grab bars, seats in the bathroom, ramps
for wheel chairs, viable exits for emergencies, etc.?

e Are appliances accessible to individuals (e.g. the washer/dryer are front loading
for individuals in wheelchairs)?

e Are tables and chairs at a convenient height and location so that individuals can
access and use the furniture comfortably?30

Where immediate achievement of all of the above standards—or prompt achievement of
these standards as new client needs arise—would entail a significant capital expense
(e.g., buying new laundry appliances or adjusting counter heights), providers may wait
to incur the expense until the affected part of the setting is rebuilt/remodeled/replaced.
This delay is not allowed for new settings and does not authorize any provider to delay
compliance with the Fair Housing Act, the ADA, or any other existing law.

29 See footnote 26, above.

30 CMS, Residential Exploratory Questions, ##16-18; see also CMS, Non-Residential Exploratory
Questions, #1.
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Intersection of settings criteria with person-centered planning

Individual choice

27.What must the provider do to ensure that the setting was selected by the individual
from among options identified in their person-centered plan?

Case management agencies (CMAs), including counties with case workers involved in
the CHRP program, have principal responsibility for ensuring that everyone is able to
make an informed choice from among the available options and for ensuring that these
options are identified in each person’s person-centered plan. CMAs are also responsible
for ensuring that all providers supporting an individual have a copy of the person-
centered plan or any sections of it that are relevant to the services and supports they
provide, subject to applicable procedures for protecting personal health information.

Providers are responsible for obtaining a copy of the person-centered plan or any
sections of it that are relevant to the services and supports they provide, if not already
supplied by the CMA. If a provider does not already have this information and/or it
does not demonstrate the requisite informed choice, the provider should promptly reach
out to the case manager(s) so that it can demonstrate compliance at the setting.

In the provider’s own care plan or other documentation system, the provider must
document the individual’s preferences and choices within the services and supports
offered by that provider at that setting. If a provider has reason to believe that an
individual did not select the setting or would like to select a new one (e.g., the
individual says they would prefer to be elsewhere, or that someone is forcing them to
be here), the provider must help the individual reach out to their case manager.

Rights modifications

28. Can the “additional” rights relating to privacy, freedom over one’s schedule, and
access to food and visitors ever be modified?

Yes, but only on an individualized basis, and subject to the procedures described below.

CMS has recognized that modifications can be necessary to “allow[] providers to serve
individuals with the most complex needs in integrated community settings to ensure
that the setting supports the health and well-being of the individual beneficiary and
those of people around them.”!

For example, providers in many states serve individuals with severe pica
behavior (compulsive eating of non-food items), for whom the physical

environment may need to be tightly controlled to prevent the occurrence
of individual behavior that can cause severe injury or death. In addition,

31 CMS, HCBS Final Regulations: Questions and Answers Regarding Home and Community-Based
Settings, p. 4 (April 2016) ["2016 Q&A"].
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some community providers support individuals with a history of sexual
predation where line-of-sight supervision and limits on interaction with
certain members of the community may need to be imposed. Other
community providers serve individuals with dementia for whom measures
must be taken to account for safety needs in a person-centered manner,
including concerns related to wandering.3?

The Settings Final Rule allows for right modifications so that providers can serve these
individuals in community settings, rather than institutions.

Except as described in the last paragraph of Item #26, physical accessibility is an
“additional” right that is not subject to modification.

29. How are rights modifications implemented?

A setting may not adopt a general policy, procedure, practice, “house rule,” or the like
that generally restricts the federal rights (e.g., by restricting visiting hours, by limiting
access to food to scheduled meal times, or by requiring all residents to waive their
rights to bedroom door locks).33 An agreement among residents that is enforced by
setting staff is a setting policy/house rule for purposes of this analysis.

If a provider believes that a modification to the additional rights is warranted for a
particular individual, it should work with the individual and their case manager (or CHRP
case worker) to determine whether the following requirements are satisfied, and if so,
to document them in the individual’s person-centered plan:

(1) Identify a specific and individualized assessed need.

(2) Document the positive interventions and supports used prior to any
modifications to the person-centered service plan.

(3) Document less intrusive methods of meeting the need that have been tried
but did not work.

(4) Include a clear description of the condition that is directly proportionate to
the specific assessed need.

(5) Include regular collection and review of data to measure the ongoing
effectiveness of the modification.

32 4.

33 See CMS, 2016 Q&A, p. 5 (“Controls on personal freedoms and access to the community cannot be
imposed on a class or group of individuals. Restrictions or modifications that would not be permitted
under the HCBS settings regulations cannot be implemented as *house rules’ in any setting, regardless of
the population served and must not be used for the convenience of staff.”).
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(6) Include established time limits for periodic reviews to determine if the
modification is still necessary or can be terminated.

(7) Include the informed consent of the individual.

(8) Include an assurance that interventions and supports will cause no harm to
the individual.3*

Note that “[t]he person-centered service plan must be reviewed, and revised upon
reassessment of functional need . . . at least every 12 months, when the individual’s
circumstances or needs change significantly, or at the request of the individual.”?> In
the interim, the provider should support the individual in learning skills so that the
modification becomes unnecessary; the plan for doing so should also be documented.

Informed consent must be in writing. Consent must be limited to a specific modification
applicable to particular circumstances; it may not be a general consent to whatever
modifications a provider sees fit to impose.

In assuring that a rights modification will not cause the individual harm, document any
ways in which the modification is paired with additional supports to prevent harm. For
example, if an individual is restricted from going out on their own because of past
sexual misconduct, identify the staffing and other measures taken to ensure that they
can still engage with the community. As another example, if an individual with
compulsive eating behaviors is restricted from unsupervised access to food at any time,
identify the measures taken to ensure that they can still eat nourishing food.

The individual’s person-centered plan is maintained by the case manager, with a copy
of the plan or its relevant sections also being maintained by the provider.

30.Can someone else consent to a rights modification on behalf of the individual?

It depends on the circumstances. Under the federal rule, “[t]he individual will lead the
person-centered planning process where possible.”3®

If an individual does not have a guardian or other legal representative with the
authority to make decisions on their behalf, then only the individual can grant, deny, or
withdraw consent. (Note that Authorized Representative status does not in itself confer
decisionmaking authority.) Providers, relatives, and others interested in encouraging
such an individual to consent to a rights modification may do so as part of the person-

3442 C.F.R. § 441.301(c)(4)(F).
35 1d. § 441.301(c)(3).
3 1d. § 441.301(c)(1).
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centered planning process, if the individual wishes to include them in that process. The
concept of supported decisionmaking may be helpful in this regard.

If the individual has a guardian or other legal representative, that representative may or
may not be able to override the individual’s position: “The individual’s representative
should have a participatory role, as needed and as defined by the individual, unless
State law confers decision-making authority to the legal representative.”” Under
Colorado law, guardianship is limited to the terms of the applicable court order, and not
all guardians necessarily have the legal authority to consent to the modification in
question.3® Hence, if the individual has a guardian or someone else authorized to make
certain decisions on their behalf, the terms of that relationship must be consulted to see
whether they give the second person legal authority to consent to a modification. If
they do, then the individual cannot deny or revoke that consent.3®

The Department presented a training on guardianship that is available on its website.

31.Are existing rights suspensions, restrictive procedures, and informal rights
modifications valid?

Do not presume that any existing rights modifications comply with the Settings Final
Rule. Each modification must be analyzed and, if the documentation in Item #29
above—including informed consent—is lacking, conformed to the federal requirements
or eliminated. The case manager is responsible for compiling the documentation by
working with the individual and the provider (who may obtain the informed consent and
other supporting materials). The provider is responsible for ceasing any rights
modification for which the necessary documentation cannot be compiled.

Case management agencies (including counties with case workers involved in the CHRP
program) and providers should begin now (@) identifying all existing rights modifications
and (b) ensuring compliance with the requirements in Item #29, including obtaining
informed consent. The deadline to complete this work is May 31, 2018.

Community Centered Boards (CCBs) should already be aware of all rights suspensions
and restrictive procedures affecting their clients. Assume that all of them entail a
modification of a federal right. For rights suspensions, which have historically required
notice but not informed consent, the case manager should work with the provider(s)
and individual to obtain informed consent and any other federally required
documentation not already on file. For restrictive procedures, which have historically

37 1d. (emphasis added).

3 See C.R.S. 15-14-311(2) (“The court, whenever feasible, shall grant to a guardian only those powers
necessitated by the ward'’s limitations and demonstrated needs and make appointive and other orders
that will encourage the development of the ward’s maximum self-reliance and independence.”).

3% Even where a guardian has the authority to consent to a rights modification, they must “encourage the
ward to participate in decisions” and “consider the expressed desires and personal values of the ward.”
C.R.S. 15-14-314(1).
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required informed consent, the case manager should assess whether the materials
already on file are sufficient, and if not, should work to complete them.

The Department is not currently altering existing procedures relating to review by
Human Rights Committees (HRCs), except to state that wherever notice has historically
been required, such notice is now only a prelude to seeking informed consent. In such
cases, keep both the notice and the informed consent on file.

In addition, CCBs and Program Approved Service Agencies (PASAs) should note that
some rights modifications may never have been formally addressed through the rights
suspension/restrictive procedure process, as that process only applies to certain rights
and certain reasons for modifying those rights. Be sure to consider modifications that
have historically been handled informally.

The Department is working with CDPHE to ensure that enforcement of the guidance
above is as smooth and rational as possible, particularly in light of the different
practices that CCBs and PASAs have been following to date. Departure from current
rules or past guidance in order to follow the guidance in this FAQ will not be the basis
of a citation/deficient practice. (Departure for other reasons may still be a deficiency.)

Single Entry Points (SEPs) and county case workers involved in the CHRP program may
not be fully informed at present of the rights modifications affecting their clients, as
these modifications have often been handled by the provider and/or on an informal
basis. Begin by identifying such modifications. It may be helpful to leverage the
regular conversations already scheduled (or required to be held) with your clients and
their providers. The case manager/case worker should then work with the provider(s)
and individual to obtain informed consent and any other federally required
documentation not already on file.

The Department is working on modifications to the Benefits Utilization System (BUS) to
create a dedicated space for details relating to person-centered planning and rights
modifications. Until these system changes are in place, case managers at CCBs and
SEPs should use the Log Notes field to record the required information. CHRP case
workers using the Trails system should use a comparable field. Be sure to share copies
of the relevant notes with any providers implementing a rights modification.

All providers should identify the rights suspensions, restrictive procedures, and other
informal rights modifications that they currently use with their Medicaid clients. Be
prepared to work with your clients and their case managers to ensure that the
appropriate consents and other supporting materials are developed.

The deadline of May 31, 2018 to compile the necessary documentation (case

management agencies) or eliminate the rights modification (providers) is intended to
ensure that all settings can demonstrate their full compliance with the Settings Final
Rule by early fall 2018, so that the Department can identify noncompliant settings in
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later 2018, help individuals at those settings transition to other settings or funding
sources during 2019, and demonstrate statewide compliance by March 2020.

32.What if the individual refuses to grant consent, or withdraws consent, to a
modification that the provider believes is necessary?

The provider should first reconsider whether the modification is truly necessary in light
of the person-centered philosophy that drives the Settings Final Rule. A life of dignity
and choice generally involves taking risks and even making bad decisions; in other
words, there is a dignity of risk. Hence, the provider should support the individual in
working toward minimizing or eliminating any rights modifications, including by helping
the individual learn self-monitoring, decisionmaking, and boundary-setting, and by
reinforcing positive decisions and behaviors.

If the provider feels that it cannot safely serve the individual without a modification, it
should work with the individual and their case manager (or CHRP case worker) to follow
the process described in Item #29, including getting informed consent.

If the requisite consent is not provided or is withdrawn, then the provider may decide to
no longer offer services and give notice to the individual, with time allowed for the
person to find a new provider.

Should the individual withdraw previously granted consent, the provider can no longer
take actions that were legal only because of that consent, but it can take actions that
are legally justified on other grounds. For example, suppose someone without a
guardian consents to the use of certain restraints that help calm them down when they
become agitated. The person later becomes agitated and insists that they do not want
a restraint. In this case, while the provider no longer has consent to use a restraint, it
may be able to take actions justified as self-defense or defense of others (if warranted).

33.Can staff make suggestions for the individual’'s benefit, such as encouraging them to
participate in community activities and to follow their doctor’s orders, and
discouraging them from eating unhealthy food, drinking alcohol, or smoking?

Yes, staff are free to make occasional suggestions to individuals and to seek to redirect
potentially harmful behavior. However, doing so repeatedly (badgering), after being
asked not to, and/or or with the threat of undesirable consequences should the advice
be rejected amounts to restricting the individual’s rights and choices, and will be
deemed a rights modification.

Policies, procedures, practices, and house rules

34.Can house rules comply with both the Settings Final Rule and CDPHE requlations?

Yes. CDPHE regulations require ALRs to have house rules regarding various subjects,
such as cooking and visitors. These regulations do not require house rules to restrict
rights under the federal settings rule. For example, a house rule regarding visitors
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could provide that visiting hours are open around the clock, except where modified in a
resident’s person-centered plan.

Some ACF-ALRs have inquired about the validity of particular house rules, such as:

e Rules prohibiting smoking inside and allowing smoking only in designated
outdoor areas. The Department does not object to such rules, given that they
prohibit conduct that is potentially harmful to individuals other than the smoker
and that they have no material impact on the rights protected by the Settings
Final Rule, so long as people are allowed to smoke in a designated outdoor area.

e Rules prohibiting residents from bringing sex workers home for the purpose of
engaging in sex for pay. The Department does not object to such rules, even
though they limit residents’ ability to have visitors, given that they prohibit
conduct that is illegal for everyone under Colorado law.*°

The Department and CDPHE are coordinating to ensure that ACFs that implement
individualized, consented-to rights modifications under the Settings Final Rule are not
cited by CDPHE for violating rights broadly protected by CDPHE’s ALR regulations.

35. What changes to provider policies, procedures, and practices are often necessary?

In the course of reviewing hundreds of providers’ materials, CODPHE has identified the
following recurring concerns:

e A handout is needed for individuals regarding their rights. This handout must be
written in person-centered, plain language and in a language that the individual
understands. If necessary, the handout should include pictures.

e Dispute resolution and grievance/complaint procedures must be written in plain
language for the individual (in a language they understand and with pictures if
necessary) and provide outside agency contact information, including phone
numbers, for assistance. Providers must allow grievances/complaints to be
submitted anonymously and at any time (there can be no deadline).

e Medication administration and money management policies/procedures must
acknowledge that the individual may be able to do these activities independently.
When they are not able to, there must be an assessment of the individual’s skills,
and the person-centered plan must identify (@) what individualized assistance the
agency or other person will provide and (b) any training for the individual to
become more independent, based on the outcome of the assessment.

e House rules, leases/residential agreements, and rights handouts sometimes
inappropriately limit rights through

40 See C.R.S. 18-7-201.
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o broad-based requirements that everyone waive certain rights (e.g.,
nobody has bedroom locks; nobody may eat other than during designated
meal times; nobody may have visitors or phone calls after 9 p.m.; nobody
may have alcohol on premises; everybody is subject to a curfew or
mandatory “on premises” or “in bedroom” hours);

o the use of improper qualifiers (e.g., visitors are allowed during
“reasonable” hours or only “with prior approval”); and

o the use of arbitrary cutoffs to the exercise of rights (e.g., if an individual
spills food or drink outside the kitchen even once, they can only have
water outside the kitchen going forward; use of the house phone is limited
to five minutes at a time, no more than five times a day; visitors may not
spend the night and may not stay more than two hours).

These restrictions must be removed, as they limit rights on a non-individualized,
subjective, or otherwise inappropriate basis. If rights modifications are
warranted, the process in Item #29 above should be followed.

e Policies and procedures must address individual access to keys; require staff to
knock and obtain permission before entering bathrooms and bedrooms/units;
identify staff who have keys; and allow staff to enter bathrooms/bedrooms/units
only under limited circumstances agreed upon with the individual. If rights
modifications are warranted, the process in Item #29 should be followed.

e Policies and procedures must acknowledge that the individual (or their guardian
or other legally authorized representative) makes decisions regarding services
and settings, with support from their chosen team. The individual will be
provided information about the available options, then decide accordingly.
Decisions are not made by the provider(s), case manager, or team.

CDPHE will help providers spot additional issues when it conducts its desk reviews of
Provider Transition Plans and supporting documents.
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