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This Bill is About Consumers

This bill is to protect consumers. It does not address the overall cost of care in the health
insurance market, which is a much more complex issue and currently being addressed in
other legislation.

The bill is not about the games insurance companies and pharmaceutical companies play
with rebates and incentives, it is about Utahns getting their medications.

This bill will more closely align state law with federal policy (see 1557 changes) by banning
gioschrimination amongst people that are disabled. Enforcement will go into effect January 1,

This bill deals with the out of pocket maximum (currently $9,200 for self-only and $18,400
per family) for the consumer, NOT the entirety of the cost of their medications.



What This Bill Does

* Ensures that funds paid on a consumer’s behalf for medical
expenses, are credited toward their cost-sharing in a non-
discriminatory way.

* Ensures access to life-saving medications and services for those
among us with health struggles. Consumers must still work
through step therapy, prior authorizations and medical necessity.
It does not subvert their physician’s ability to direct care or the
Insurance company’s ability to manage risk.



Stated Cost of this Bill as Supplied by The Insurance Lobbyist:

PEHP: $3,500,000 increase per year.

Membersin 2022: 159,165

Average premium per member per year: $4,848

Total premium: $771,631,920

Stated increase in premium caused by this bill: 00.45%

Small Employer Pool: $11,000,000

Average premium per member per year: $4,848

Total premium: $2,376,402,336

Stated increase in premium caused by this bill: 00.46%

Individual Pool: $5,600,000

Average premium per member per year: $4,848

Total premium: $1,347,525,840

Stated increase in premium caused by this bill: 00.42%

Conclusion: Large increases or pool spirals are not being caused by copay accumulators.

https://insurance.utah.gov/wp-content/uploads/2023HealthMarketReport.pdf



What will it do to premiums?

Average Premium Change (%)
in States With and Without Copay Accumulator
Adjustment Bans
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Legislative History
2010 - The Affordable Care Act (ACA ) was signed into law.

2014 - Major provisions of the ACA go into effect including no pre-existing conditions,
limitations on cost-sharing and essential health benefit coverage.

April 25, 2019 — The Notice of Benefit and Payment Parameters (NBPP) for 2020 was issued first
allowing, “to the extent permitted by state law”, carriers to create and implement co-pay
accumulator and maximizer programs, but only if a generic was available. However, due to
stakeholder confusion, on August 26, 2019 enforcement of the policy was deferred.

May 7, 2020 - The Notice of Benefit and Payment Parameters (NBPP) for 2021 was issued with a
final rule allowing, again according to applicable state law, plans to implement accumulator
and maximizer plans regardless of availability of generics. It does specify that it can not be
discriminatory.

2022 - Patient groups filed a lawsuit against HHS claiming the 2021 rule was illegal and asking
to have it struck down.



Legislative History (cont.)

September 29, 2023 - The District Court ruled in favor of the patient groups and found that the law was
arbitrary and capricious. The court agreed that the rule conflicted with the ACA’s definition of “cost-sharing”.

November 27, 2023 - HHS filed a motion for clarification.
December 22, 2023 — Motion to clarify was granted explaining that the 2020 final rule had been reinstated.
January 16, 2024 - HHS withdrew their appeal.

July 5, 2024 - Section 1557 of the ACA was updated to include enforcement for discrimination regarding cost-
sharing and benefit design beginning January 1, 2025. “For example, a Medicare Advantage plan that
iImposes additional cost-sharing for health services related to a particular disease but not for other
diseases would be investigated as potentially discriminatory under the 2020 Rule and under this final rule
as of its general 60-day effective date.”

October 2, 2024 - The NBPP 2026 was released with a note that they intend to issue a future notice of
proposed rulemaking addressing this issue.

https://www.federalregister.gov/documents/2024/05/06/2024-08711/nondiscrimination-in-health-programs-and-activities
https://www.federalregister.gov/documents/2024/10/10/2024-23103/patient-protection-and-affordable-care-act-hhs-notice-of-benefit-and-payment-parameters-for-2026-and



https://www.federalregister.gov/documents/2024/05/06/2024-08711/nondiscrimination-in-health-programs-and-activities

Why it’s potentially discriminatory:

My child has autism. If | apply for a United Health Care Children’s Foundation Grant,
it will pay up to $10,000 toward our ABA therapy, which will completely cover her
out of pocket maximum for the year. The insurance company will apply it, no
questions asked.

My friend’s child has Cystic Fibrosis. If she applies for assistance to pay for the
medications for her child and receives approval, that amount of up to $20,000 WILL
NOT cover her out of out pocket maximum, causing the family to pay an additional
$9,200 more in cost-sharing.

By subjectively applying outside assistance, the insurance carriers are using benefit

design and cost-sharing to discriminate against people with disabilities like Cystic
Fibrosis.



* Plan deductible: 54,600
*  Annual out-of-pocket maximum: 58,550

Scenario 1: Plan Without a Copay Accumulator Program
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Assumes law impacted premiums the year after it was passed. Key: Blue cells = States with copay accumulator adjustment bans passed between 2019 and 2022; Orange font = Year law impacted premiums

Marketplace Average Benchmark Premiums by State Copay Assistance
Accumulator Bans in Place by 2023
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Utah Health Insurance Market Regulation

Government sponsored plans Employer Sponsored Self- Commercial Health Insurance
- Medicare Funded Plans Plans
- Medicaid - Commercial Insurers - Group
- CHIP - PEHP* - Individual

- FEHBP

- Other Self-Funded Plans

Regulatory Systems:

Federally Regulated Federally Requlated Federally and State Regulated
— Centers for Medicare and — ERISA statute through the — HHS, DOL, Treasury Department
Medicaid Services (CMS) Department of Labor (DOL), CMS, - Utah Insurance Department

and Internal Revenue Service (IRS)
Medicaid/CHIP programs state *With the exception of PEHPF, Subject to federal and state laws

operated within federal guidelines = Employer Sponsored Self-Funded
Plans are generally exempt from
state laws

https://le.utah.gov/interim/2024/pdf/00003308.pdf



Health Insurance Market Report — Estimate
of Utah Health Insurance Coverage for 2022

Population Percent of

Coverage Type Estimate Population
Government Sponsored Plans 938,497 27.8%
Medicare 439,708 13.0%
Medicaid 492,316 14.6%
Children's Health Insurance Program (CHIP) 5,473 0.2%
Employer Sponsored Self-Funded Plans 1,401,166 41.4%
Plans Administered by Commercial Insurers 808,540 23.9%
Public Employee Heaith Program (PEHP) 159,165 4.7%
Federal Employee Health Benefit Plan (FEHBP) 119,553 3.5%
Other Known Self-Funded Plans 61915 1.8%
Other Self-Funded Plans (Estimated) 251,993 7.5%
Commercial Health Insurance Plans 768,137 22.7%
Group 490,182 14 5%
Individual 277,955 8.2%
Uninsured Estimate 273,000 8.1%
Total 3,380,800 100.0%

Source: 2023 Health Insurance Market Report. Utah Insurance Department

https://le.utah.gov/interim/2024/pdf/00003308.pdf

Self-Funded
(PEHP)
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Utah Insurance Market Effect

PEHP, Regence, the University of Utah, Aetna, and Cigna implemented quickly.

Select Health elected to NOT implement which meant Select Health was the
carrier of last resort and thus received the majority of the risk. However, this was
not sustainable and in 2024 they also implemented a Co-Pay accumulator
leaving consumers with no alternative except the newest carrier to town,
Imperial, who will not remain solvent if they take all of this risk.

The risk needs to be spread evenly. This policy has allowed smaller carriers and
self funded plans to risk shift, creating an unstable market and high increases in
small employer and individual plans at Select Health who has over 66.84% of
the market as reported by the DOI in 2022.

https://insurance.utah.gov/wp-content/uploads/2023HealthMarketReport.pdf



Per the PEHP report at the interim committee meeting on September 18, 2024 - Copay accumulator
implementation does not appear to have caused a large savings in prescription costs, and so it stands to reason
it would also not cause a large increase in cost to remove it. This is largely due to the fact that it is about the out of
pocket $9,200 and not the full cost of the medication. But it does create a massive legal risk.

Outpatient is Outpacing PEHP

Year Incurred Year Incurred Year Incurred Year Incurred

https://le.utah.gov/interim/2024/pdf/00003339.pdf



Potential Legal Risks of Allowing this Continue:

Lawsuits beginning January 1, 2025
Individual and class actions regarding potential and actual discrimination.

In §92.207(b)(1), OCR specified that covered entities are prohibited from denying,
cancelling, limiting, or refusing to issue or renew health insurance coverage or
other health-related coverage, or denying or limiting coverage of a claim, or
imposing additional cost sharing or other [imitations or restrictions on
coverage, on the basis of race, color, national origin, sex, age, or disability.

https://www.federalregister.gov/d/2024-08711/p-1113



Credentials — Rebecca Yates

Licensed Broker since 2004

Serving on the agent/broker advisory committee for Healthcare.gov since 2017

Served as expert panelist for multiple broker events with CMS’ CCIIO

Serving on advisory agent councils for multiple carriers (SelectHealth, Regence, etc)

Utah legislative representative for Health Agents for America

Member of the Utah Rare Disease Advisory Council (RDAC)

Contracted broker partner with Utah Department of Health for the AIDS Drug Assistance Programs (ADAP)

Bachelor of Arts in International Business from Westminster University



Summary:

If someone pays a medical bill on your behalf, it should count
toward your medical out of pocket expenses. No matter what the
diagnosis code is. Your diagnosis itself should be irrelevant
regarding these practices. Allowing carriers to continue this
discriminatory practice opens the State to lawsuits and other state
and federal consequences. Thisis the right fiscal, legal and moral
decision. Thank you.
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