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AMENDMENTSTO THE INSURANCE LAW
2001 GENERAL SESSION
STATE OF UTAH

Sponsor: John E. Swallow

This act modifies provisions of the I nsurance Code by recodifying the Utah Life and
Disability I nsurance Guar anty Association Act. The act amends the pur pose and cover age
of the act and makes technical changes. The act clarifiesthe rules of construction. The act
modifies definitions. The act addr esses member ship in the association and the board of
directors of the association. The act modifies the power s and duties of the association. The
act addr esses assessments made on member insurers. The act addr esses the plan of
oper ation of the association. The act modifies the power s and duties of the commissioner.
The act addresses prevention of insolvencies. The act modifies miscellaneous provisions.
The act modifies the requirementsfor examinations, annual reports, and summary
documents. The act addresses advertisements. The act addr esses prospective application.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:
31A-28-102, as last amended by Chapter 316, Laws of Utah 1994
31A-28-103, as last amended by Chapter 316, Laws of Utah 1994
31A-28-104, as repealed and reenacted by Chapter 211, Laws of Utah 1991
31A-28-105, as last amended by Chapter 9, Laws of Utah 1996, Second Special Session
31A-28-106, as repealed and reenacted by Chapter 211, Laws of Utah 1991
31A-28-107, as last amended by Chapter 10, Laws of Utah 1997
31A-28-108, as last amended by Chapter 344, Laws of Utah 1995
31A-28-109, as repealed and reenacted by Chapter 211, Laws of Utah 1991
31A-28-110, as repealed and reenacted by Chapter 211, Laws of Utah 1991
31A-28-111, as repealed and reenacted by Chapter 211, Laws of Utah 1991
31A-28-112, as enacted by Chapter 211, Laws of Utah 1991
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31A-28-113, as repealed and reenacted by Chapter 211, Laws of Utah 1991

31A-28-114, as last amended by Chapters 20 and 344, Laws of Utah 1995

31A-28-115, as repealed and reenacted by Chapter 211, Laws of Utah 1991

31A-28-117, as repealed and reenacted by Chapter 211, Laws of Utah 1991

31A-28-119, as repealed and reenacted by Chapter 211, Laws of Utah 1991
ENACTS.

31A-28-120, Utah Code Annotated 1953
Be it enacted by the Legidature of the state of Utah:

Section 1. Section 31A-28-102 is amended to read:

31A-28-102. Purpose.

(1) The purpose of this part isto protect, subject to certain limitations, the persons
specified in Subsection 31A-28-103(1) against failure in the performance of contractual
obligations, under [the] alife and disability insurance [petictes-and] policy or annuity [eentracts]
contract specified in Subsection 31A-28-103(2), because of the impairment or insolvency of the
member insurer that issued the [petietes] policy or [eontraets| contract.

(2) To provide the protection described in Subsection (1)[5]:

(a) the Utah Life and Disahility Insurance Guaranty Association, which currently exists,
is continued [tr-erder] to pay benefits and to continue coverages as limited [+A] by this part[;]; and

(b) members of the association are subject to assessment to provide funds to carry out the
purpose of this part.

Section 2. Section 31A-28-103 is amended to read:

31A-28-103. Coverage and limitations.

(1) (& Thispart provides coverage for the policies and contracts specified in Subsection
(2) to [persons] a person who [ar€] is:

[(a)] (i) [bereficieries-assign
3)tby;] abeneficiary, assignee, or payee of a person covered by Subsection (1)(a)(ii) regardless
of where [theyresde] that person resides, except for a nonresident certificate [hoetders] holder
under a group [peticies] policy or [eertraets] contract; or

[by—ewners] (i) an owner of or acertificate [hotders] holder under [saekpetictes] a policy
or [eenrtracts-orrthecaseof] contract, other than an unallocated annuity [eentracts] contract or
structured settlement annuity, [
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owner or certificate holder is:

[(H—residents] (A) aresdent of Utah; or

[€i)] (B) not [residlents] aresident of Utah, but only [under-thefetowing-conditions] if:
[A)] (1) the [tasdrerswhieh] insurer that issued the [petietes] policy or [eontractsare]

contract isdomiciled in this state;

yh] the [states] state
in which the [personstesde:] person resides has an association similar to the association created
by this part; and

(111) the person is not eligible for coverage by an association in any other state because the

insurer was not licensed in the state at the time specified in the state's guaranty association's law.

(b) For an unallocated annuity contract specified in Subsection (2):

(i) _Subsections (1)(a)(i) and (ii) do not apply; and

(ii) except as provided in Subsections (1)(d) and (1)(e), this part shall provide coverage for

the unallocated annuity contract specified in Subsection (2) to a person who is:

(A) the owner of the unallocated annuity contract if the contract isissued to or in

connection with a specific benefit plan whose plan sponsor has its principal place of businessin
this state; and
(B) an owner of an unallocated annuity contract issued to or in connection with a

government lottery if the owner is a resident.

(c) For a structured settlement annuity specified in Subsection (2):

(i) _Subsections (1)(a)(i) and (ii) do not apply; and

(ii) except as provided in Subsections (1)(d) and (1)(e), this part shall provide coverage for

the structured settlement annuity specified in Subsection (2) to a person who is a payee under a

structured settlement annuity, or beneficiary of a payee if the payee is deceased, if the payee:

(A) isaresident, regardless of where the contract owner resides; or

(B) isnot aresident, but only if the contract owner of the structured settlement annuity is

aresdent, or the contract owner of the structured settlement annuity is not aresident, but:

(1) theinsurer that issued the structured settlement annuity is domiciled in this state;
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(11) the state in which the contract owner resides has an association similar to the

association created by this part; and

(111) the payee, beneficiary, or the contract owner is not eligible for coverage by the

association of the state in which the payee or contract owner resides.

(d) This part may not provide coverage for the policies and contracts specified in
Subsection (2) to:
(i) aperson who is a payee or beneficiary of a contract owner resident of this state, if the

payee or beneficiary is afforded any coverage by the association of another state; or

(ii) aperson covered under Subsection (1)(b), if any coverage is provided to the person by

the association of another state.

(e) (i) This part provides coverage for a policy or contract specified in Subsection (2) to

aperson who is aresident of this state and, in specia circumstances, to a nonresident.

(i) To avoid duplicate coverage, if a person who would otherwise receive coverage under

this part is provided coverage under the laws of any other state, the person may not be provided

coverage under this part.

(iii) 1n determining the application of this Subsection (1)(e) in Situations where a person

could be covered by the association of more than one state, whether as an owner, payee,

beneficiary, or assignee, this part shall be construed in conjunction with other state laws to result

in coverage by only one association.
(2) () (i) Except as[otherwise] limited by this part, this part provides coverage to the
persons specified in Subsection (1) for:

(A) adirect, nongroup life, disability, or annuity [and] policy or contract;

(B) asupplemental [poticiesor-eontractsfor-eertificates| contract to a policy or contract
described in Subsection (2)(a)(i)(A);

(C) acertificate under adirect group [petieies-and-contracts;] policy or contract; and [for]

(D) an unallocated annuity [eentracts| contract issued by a member [tAsarers] insurer.
[Anntity-eontracts]

(if) For purposes of Subsection (2)(a)(i), an annuity contract and [eerxttfteates| a certificate
under a group annuity [eentractsinetade] contract includes.

(A) aguaranteed investment [eentracts;] contract;

(B) adeposit administration [eentracts;] contract;
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(C) anundlocated funding [agreements;] agreement;
(D) astructured settlement [agreementstottery-contracts;] annuity:;

(E) an annuity issued to or in connection with a government lottery; and [ary]
(F)_an immediate or deferred annuity [eontracts] contract.
(b) Thispart does not provide coverage for:

(i) [any] aportion of a policy or contract:

(A) not guaranteed by the insurer[]; or

(B) under which therisk is borne by the policy or contract [hetder] owner;

(i) [any] apolicy or contract of reinsurance, unless.

(A) an assumption [eertifieateshavebeen| certificate isissued;

(B) the assumption certificate required by Subsection (2)(b)(ii)(A) is in effect pursuant to

the reinsurance policy or contract; and

(C) the reinsurance contract is approved by the appropriate requlatory authorities; or

(iii) [any] aportion of a policy or contract to the extent that the rate of interest on which
it is based[:] or the interest rate, crediting rate, or similar factor determined by use of an index or

other external reference stated in the policy or contract employed in calculating returns or changes

in value, if the interest rate, crediting rate, or similar factor:

(A) isnot excluded from coverage by Subsection (2)(b)(xii); and

(B) averaged over the period of four years prior to the date on which the association
becomes obligated with respect to the policy or contract, exceeds arate of interest determined by
subtracting two percentage points from Moody's Corporate Bond Yield Average averaged:

(1) for that same four-year period; or

(11) for the corresponding lesser period if the policy or contract was issued less than four
years before the association became obligated; [and]
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(iv) [any] aportion of a policy or contract issued to a plan or program of an employer,

association, or [sitar-entity] other person to provide life, disability, or annuity benefits to its
employees [6f], members, or others, to the extent that the plan or program is self-funded or

uninsured, including benefits payable by an employer, association, or [simtarentity] other person
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under:

(A) amultiple employer welfare arrangement as defined in [Section-514-of-the Emptoyee
5 neorme-Seetrity-Act-of- 1974-as-amended] 29 U.S.C. Sec. 1144;
(B) aminimum premium group insurance plan;

(C) astop-loss group insurance plan; or
(D) an administrative services only contract;
(v) [any] aportion of apolicy or contract to the extent that it provides [eividendsor

(A) adividend;

(B) an experience rating credit;

(C) voting rights; or

(D) payment of afee or allowance to any person, including the policy or contract owner,

in connection with the service to or administration of the policy or contract;

(vi) [any] apolicy or contract issued in this state by a member insurer at a time when:

(A) it wasnot licensed; or

(B) did not have a certificate of authority to issue the policy or contract in this state;

(vi) [any] an unallocated annuity contract issued to [an-emptoeyee] or in connection with
a benefit plan protected under the federal Pension Benefit Guaranty Corporation, regardless of

whether the federa Pension Benefit Guaranty Corporation has vet become liable to make any

payment with respect to the benefit plan; [and]

(viii) [any] aportion of [any] an unallocated annuity contract [whieh] that is not issued to
or in connection with;

(A) aspecific [employee;] benefit plan of:

() employees;

(11) a union[;]; or

(111) an association of natural persons [berefit-ptan]; or

(B) agovernment lottery[:];

(ix) aportion of a policy or contract to the extent that the assessment required by Section

31A-28-109 that applies to the policy or contract is preempted by federal or state law;
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(X) an obligation that does not arise under the express written terms of the policy or

contract issued by an insurer to the contract owner or policy owner, including:
(A) aclaim based on marketing materials;
(B) aclaim based on documents that are issued by the insurer without meeting applicable

policy form filing or approval requirements;

(C) amisrepresentation regarding a policy benefit;

(D) an extra-contractual claim;

(E) aclaim for pendlties; or

(F) aclaim for consequential or incidental damages;

(xi) acontract that establishes the member insurer's obligations to provide a book value

accounting guaranty for defined contribution benefit plan participants by reference to a portfolio
of assetsthat is owned by a person that is:

(A) (1) the benefit plan; or

(11) the benefit plan's trustee; and

(B) not an affiliate of the member insurer; and

(xii) aportion of apolicy or contract to the extent it provides for interest or other changes

in value:
(A) to be determined by the use of an index or other external reference stated in the policy

or contract; and
(B) (1) that have not been credited to the policy or contract; or
(11) _asto which the policy or contract owner's rights are subject to forfeiture as of the date

the member insurer becomes an impaired or insolvent insurer under this part.

[te—Fhe] (3) Subject to Subsection (4), the benefits for which the association may become
liable [shaltrrne-event] may not exceed the lesser of:

[€] (&) the contractual obligations for which the insurer is liable or would have been liable
if it were not an impaired or insolvent insurer; [of]

[€iHA)] (b) with respect to [any] one life, regardiess of the number of policies or

contracts:
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(i) for alife insurance policy:

(A) if theinsured died before the coverage date, $500,000 of the death benefit;

(B) if the insurer received a valid request for cash surrender before the coverage date but
has not paid the cash surrender value before the coverage date, $200,000 of cash surrender
benefits; or

(C) if neither Subsection (3)(b)(i)(A) nor (B) apply, the covered portion of each benefit
provided under the policy;

(ii) for an annuity contract, the covered portion of each benefit provided under the contract;

(iii) for adisahility policy:
(A) classified as basic hospital and medical or major medical, $500,000; or
(B) not classified as basic hospital and medical or major medical, the covered portion of

each benefit provided under the policy;

[(B}] (c) [withrespeettoeach| for an individual, or a beneficiary of that individual if the
individual is deceased, participating in a governmental retirement plan established under Section
[463(k)] 401, 403(b), or 457 [ef-the], Internal Revenue Code, covered by an unallocated annuity
contract [erthe-beneficiariesof-each-such-individual-if-deeeased)], in the aggregate[-$166,000]
$200,000 in present value of annuity benefits, including:

(i) net cash surrender; and

(i) net cash withdrawal values; or

(d) for apayee of a structured settlement annuity or a beneficiary of the payee if the payee
is deceased, the limits set forth in Subsection (3)(b).

(a) an aggregate of $500,000 in benefits for any one life under:
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245 (i) Subsection (3)(b)(i)(A);

246 (i) Subsection (3)(b)(i)(B);

247 (iii) Subsection (3)(b)(ii); or

248 (iv) Subsection (3)(b)(iii);

249 (b) $5,000,000 in benefits for one owner of multiple nongroup policies of life insurance:
250 (i) whether the policy owner is an individual, firm, corporation, or other person;

251 (i) whether the persons insured are officers, managers, employees, or other persons; and
252 (iii) regardless of the number of policies and contracts held by the owner; and

253 (c) $5,000,000 in benefits, regardless of the number of contracts held by the contract owner
254 or plan sponsor, for:

255 (i) one contract owner provided coverage under Subsection (1)(b)(ii)(B); or

256 (i) one plan sponsor whose plans own, directly or in trust, one or more unalocated annuity
257  contracts not included in Subsection (3)(b)(ii).

258 (5) (@) Notwithstanding Subsection (4)(c) and except as provided in Subsection (5)(b), the
259  association shall provide coverage if one or more unallocated annuity contracts are:

260 (i) covered contracts under this part;

261 (i) owned by atrust or other entity for the benefit of two or more plan sponsors; and

262 (iii) the largest interest in the trust or entity owning the contract or contractsis held by a
263  plan sponsor whose principal place of businessisin the state.

264 (b) Notwithstanding Subsection (5)(@) the association may not be obligated to cover more
265  than $5,000,000 in benefits with respect to al unallocated contracts described in Subsection (5)(a).
266 (6) (&) Thelimitations set forth in Subsections (3) and (4) are limitations on the benefits
267  for which the association is obligated before taking into account:

268 (i) the association's subrogation and assignment rights; or

269 (ii) the extent to which those benefits could be provided out of the assets of the impaired
270  orinsolvent insurer attributable to covered policies.

271 (b) The costs of the association's obligations under this part may be met by the use of

272  assets

273 (i) attributable to covered policies; or

274 (i) reimbursed to the association pursuant to the association's subrogation and assignment
275  rights.
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(c) On and after the date on which the association becomes obligated for any covered

policy, the association may not be obligated to provide benefits to the extent that the benefits are

based on an interest rate, crediting rate, or similar factor determined by use of an index or other

external reference stated in the policy or contract employed in calculating returns or changes in

value if the interest rate, crediting rate, or similar factor exceeds the rate of interest determined by

subtracting three percentage points from Moody's Corporate Bond Yield Average as most recently

available on each date on which interest is credited or attributed to the covered policy.

(d) In performing its obligations to provide coverage under Section 31A-28-108, the

association may not be reguired to guarantee, assume, reinsure, perform, or cause to be guaranteed,

assumed, reinsured, or performed a contractual obligation of the insolvent or impaired insurer

under a covered policy or contract that does not materially affect the economic values or economic

benefits of the covered policy or contract.
Section 3. Section 31A-28-104 is amended to read:
31A-28-104. Construction.
This part shall be [tiberaty] construed to effect the purposes under Section 31A-28-102
: . . . tor-of-thispart].
Section 4. Section 31A-28-105 is amended to read:
31A-28-105. Definitions.

Asused in this [ehapter] part:

[t2)] (1) "Association" means the Utah Life and Disability Insurance Guaranty Association
continued under Section 31A-28-106.

(2) (a) "Authorized assessment™ or "authorized," when used in the context of assessments,

means that the board of directors passed a resolution whereby an assessment will be called

immediately or in the future from member insurers for an amount set forth in the resolution.

(b) An assessment is authorized when the resolution is passed.

(3) "Benefit plan” means a specific benefit plan of:

() employees:;

(b) aunion; or

() an association of natural persons.

(4) (a) "Called assessment” or "called," when used in the context of assessments, means

-10-
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that the association issued a notice to member insurers requiring that an authorized assessment be

paid within the time frame set forth in the notice.

(b) All or part of an authorized assessment becomes a called assessment when notice is

mailed by the association to member insurers.
[€3)] (5) "Contractual obligation" means an obligation under any [ebltgatiortneer] of the
following for which coverage is provided under Section 31A-28-103:

(@) apolicy or contract[;of];

(b) acertificate under agroup policy or contract[]; or

(c) aportion of [the] apolicy or contract [fer-which-coveragetsprovided-tnderSection
31A-28-163).

(6) "Coverage date" means the date on which the association becomes responsible for the

obligations of a member insurer.

[(4)] (7) "Covered policy" means any of the following for which coverage is provided in
Section 31A-28-103:

(b) aportion of apolicy or contract.

(8) (@) "Covered portion" means:

(i) for any covered policy that has a cash surrender value, a fraction obtained by dividing:

(A) the lesser of:
(1) $200,000; or
(11) the cash surrender value of the policy; by

(B) the cash surrender value of the policy; and

(ii) for any covered policy that does not have a cash surrender value, a fraction obtained
by dividing:

(A) thelesser of:

(1) $200,000; or

(1) the policy's minimum statutory reserve; by

(B) the policy's minimum statutory reserve.

(b) The cash surrender value and the minimum statutory reserve are determined as of the

coverage date in accordance with the exclusions in Subsection 31A-28-103(2)(b)(iii).

(9) "Extra-contractual claim" includes a claim relating to:

-11-
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(a) bad faith in the payment of aclaim:;

(b) punitive or exemplary damages; or

(c) attorneys fees and costs.

[€5)] (10) "Impaired insurer”" means a member insurer that is not an insolvent insurer and:

() isconsidered by the commissioner to be hazardous pursuant to thistitle; or

(b) is placed under an order of rehabilitation or conservation by a court of competent
jurisdiction.

[€6)] (11) "Insolvent insurer" means a member insurer [whieh] that is placed under an
order of liquidation by a court of competent jurisdiction with a finding of insolvency.

[(A] (12) (@) "Member insurer" means a person that:

(i) isaninsurer [teensed-orhotding]; and

(i) holds a certificate of authority to transact in this state any kind of insurance for which
coverage is provided under [Sections] Section 31A-28-103 [ant-31A-28-202]. [Fheterm)

(b) "Member insurer” includes an insurer whose license or certificate of authority in this
state may have been:

(1) suspended[;].

(ii) revoked[;]:

(iii) not renewed([;]; or

(iv) voluntarily withdrawn.

[tb}] () "Member insurer" does not include:

[()—atimitec-health-ptan:]

[€i)] () ahealth maintenance organization,

[€Ht)] (i) afraternal benefit society;

[€tw)] (iii) amandatory state pooling plan;

[€w}] (iv) amutual assessment company or [any-entity] other person that operates on an

assessment basis, [of]

(v) an insurance exchange; or

(vi) [any] an entity sSimilar to [any-of the-abeve] an entity described in Subsections
(12)(c)(i) through (v).

[€8)] (13) "Moody's Corporate Bond Yield Average" means the Monthly Average
Corporates as published by Moody's [Havestment] |nvestors Service, Inc., or any successor

-12-
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[thereto] to Moody's Investors Service, Inc.
(14) (a) "Owner" of apolicy or contract, "policy owner," or "contract owner" means the

person who:
(i) isidentified as the legal owner under the terms of the policy or contract; or

(ii) is otherwise vested with legal title to the policy or contract through a valid assignment:

(A) completed in accordance with the terms of the policy or contract; and

(B) properly recorded as the owner on the books of the insurer.

(b) "Owner," "policy owner," or "contract owner" does not include a person with only a

beneficial interest in a policy or contract.
[€9)] (15) "Person' means any:
(@) individual[;]:
(b) corporation(;]:
(c) limited liability company:;
(d) partnership[;];
(e) association[5];

(f) _governmental body or entity; or

(g) voluntary organization.
(16) "Plan sponsor" means:

(a) the employer, in the case of a benefit plan established or maintained by a single

employer;
(b) the employee organization, in the case of a benefit plan established or maintained by

an employee organization; or

(c) the association, committee, joint board of trustees, or other similar group of

representatives of the parties who establish or maintain a benefit plan, in the case of a benefit plan
established or maintained by:

(i) two or more employers; or

(i) jointly by:

(A) one or more employers; and

(B) one or more employee organizations.

[€16)] (17) (8) "Premiums’ means [ametits| an amount or consideration received [Hr-any
calendar-year] on covered policies or contracts, less.

-13-
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(i) returned:

(A) premiums[;];

(B) considerationd];]; and

(C) deposits [returned]; and

(i) dividends and experience credits [er-the-amotiits].

(b) () "Premiums" does not include [ary-ametfits] an amount or consideration received
for [anypetictesoreontractsorfor|:

(A) apolicy or contract for which coverage is not provided under Subsection
31A-28-103(2); or

(B) the [perttons] portion of [any] [petictesor-eontracts| apolicy or contract for which

coverage is not provided under Subsection 31A-28-103(2)[-exeept-that-assessabtepremitims].
(i) Notwithstanding Subsection (17)(b)(i), an assessable premium may not be reduced on

account of;
(A) Subsection 31A-28-103(2)(b)(iii) relating to interest limitations; and
(B) Subsection 31A-28-103[(2){€}](3) relating to limitations [withrespectto-any] for:
(1) oneindividuall;];
(11) any one participant[;]; and

(111) any one contract [hetder] owner.

(c) "Premiums' may not include any premiums in excess of $5,000,000:

(i) onany unallocated annuity contract not issued under a governmental retirement plan
established under Section [463(k)] 401, 403(b), or 457 [efthe], Internal Revenue Code[-]; or

(i) for multiple nongroup policies of life insurance owned by one owner:

(A) whether the policy owner is an individual, firm, corporation, or other person;

(B) whether the persons insured are officers, managers, employees, or other persons; and

(C) regardless of the number of policies or contracts held by the owner.

(18) (a) Except as provided in Subsection (18)(b), "principal place of business' of a plan

Sponsor or a person other than a natural person means the single state:

() in which the natural persons who establish policy for the direction, control, and

coordination of the operations of the entity as awhole primarily exercise the function; and

(ii) determined by the association in its reasonable judgment by considering the following

factors:
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(A) the state in which the primary executive and administrative headquarters of the entity
are located;

(B) the state in which the principal office of the chief executive officer of the entity is
located;

(C) the state in which the board of directors, or similar governing person or persons, of the

entity conducts the majority of its meetings;

(D) the state in which the executive or management committee of the board of directors,

or similar governing person, of the entity conducts the majority of its meetings;

(E) the state from which the management of the overall operations of the entity is directed:;

and
(F) _in the case of a benefit plan sponsored by affiliated companies comprising a

consolidated corporation, the state in which the holding company or controlling affiliate has its

principal place of business as determined using the factors described in Subsections (18)(a)(ii)(A)

through (E).
(b) Notwithstanding Subsection (18)(a), in the case of a plan sponsor, if more than 50%

of the participants in the benefit plan are employed in a single state, the state where more than 50%

of the participants are employed is considered to be the principal place of business of the plan

§ponsor.
(c) (i) The principa place of business of a plan sponsor of a benefit plan described in

Subsection (3) is considered to be the principal place of business of the association, committee,

joint board of trustees, or other similar group of representatives of the parties who establish or

maintain the benefit plan.

(ii) If for a benefit plan described in Subsection (3) there is not a specific or clear

designation of a principal place of business under Subsection (18)(c)(i), the principal place of

business is considered to be the principal place of business of the employer or employee

organization that has the largest investment in the benefit plan.

(19) "Receivership court" means the court in the insolvent or impaired insurer's state

having jurisdiction over the conservation, rehabilitation, or liguidation of the insurer.

[(11)] (20) (a) "Resident” means [any] a person:
(i) to whom a contractual obligation is owed; and

(i) who residesin this state [at-the-time] on the earlier of the date a member insurer is
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[eletermined-tobe] an:
(A) impaired insurer; or

(B) insolvent insurer [

(b) A person may be aresident of only one state, which in the case of a person other than
anatural person shall be [the-statetrrwhieh] its principal place of business [tstoeated)].
(c) A citizen of the United States that is either a resident of aforeign country or aresident

of United States possession, territory, or protectorate that does not have an association similar to

the association created by this part, is considered a resident of the state of domicile of the insurer

that issued the policy or contract.
(21) "State" means.
(a) adate;
(b) the District of Columbia;
(c) Puerto Rico; and

(d) aUnited States possession, territory, or protectorate.

(22) "Structured settlement annuity" means an annuity purchased to fund periodic

payments for a plaintiff or other claimant in payment for personal injury suffered by the plaintiff

or other claimant.

[(12)] (23) "Supplemental contract” means [any] awritten agreement entered into for the
distribution of [peticy-or-eontract] proceeds under a policy or contract for:

(a) life;

(b) disahility; or

(c) annuity.

[€13}] (24) "Unallocated annuity contract” means [afy] an annuity contract or group

annuity certificate [whteh] that is not issued to and owned by an individual, except to the extent
of any annuity benefits guaranteed to an individual by an insurer under [sdeh] the contract or
certificate.

Section 5. Section 31A-28-106 is amended to read:

31A-28-106. Continuation of the association -- Association duties -- Allocation of
assessments.

(1) (& Thereis continued under this [ehapter] part the nonprofit legal entity known asthe
Utah Life and Disability Insurance Guaranty Association created under former provisions of this
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title.

(b) All member insurers shall be and remain members of the association as a condition of
their authority to transact [business| insurance in this state.

(©) The association shall:

(i) performits functions under the plan of operation established and approved under
Section 31A-28-110; and [shaHt]

(ii) exerciseits powersthrough aboard of directors established under [theprovisonsof]
Section 31A-28-107. | ministrati ment Lhe]

(d) The association shall [mairtair-two-aceoudnts| allocate assessments among the
following classes or subclasses:

[€a)] (i) thelife insurance and annuity [aeeeunt] class, which includes the following
[sbaceotnts] subclasses:

[€5] (A) the life insurance [Aeeott] subclass,

[€i)] (B) the annuity [Aceotnt] subclass:

(1) which includes annuity contracts owned by a governmental retirement plan, or its
trustee, established under Section 401, 403(b), or 457, Internal Revenue Code; and

(1) otherwise excludes unallocated annuities; and

[€it)] (C) the unallocated annuity [aeeetrt] subclass, which [inetuees] excludes contracts
[ezatified] owned by a governmental retirement benefit plan, or its trustee, established under
Sections [461k)] 401, 403(b), or 457 [ef-the], Internal Revenue Code; and

[(By] (ii) the disability insurance [aceount] class.

(2) (@) The association shall:

(i) come under the immediate supervision of the commissioner; and [shaH]

(ii) be subject to the applicable provisions of the insurance laws of this state.

(b) Meetings or records of the association may be opened to the public upon majority vote
of the board of directors of the association.

Section 6. Section 31A-28-107 is amended to read:

31A-28-107. Board of directors.

(1) (@ Theboard of directors of the association shall consist of at least five but not more
than nine member insurers serving terms [ef-four-years-each| as established in the plan of

operation.

=17 -
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(b) () The members of the board of directors shall be selected by member insurers, subject
to the approval of the commissioner.
(i) When a vacancy occurs in the membership of the board of directors for any reason,

[the] areplacement [shalt] may be elected for the unexpired term by a majority vote of the
remaining board members, subject to the approval of the commissioner.

(c) Inapproving selections or in appointing members to the board of directors, the
commissioner shall consider, among other things, whether all member insurers are fairly

represented.

(d) Notwithstanding [thet+egtirermentsof] Subsection (1)(a), the commissioner shall, at
the time of election or reelection, adjust the length of terms to ensure that the terms of board
members are staggered so that approximately half of the board of directorsis selected [every-two
years| during any two-year period.

assetsof-the-assoctatton] A member of the board of directors may be reimbursed from the assets
of the association for expenses incurred by the member as a member of the board of directors.

(b) Except as provided in Subsection (2)(a), a member of the board of directors may not

be compensated by the association for the member's services.

Section 7. Section 31A-28-108 is amended to read:

31A-28-108. Powers and duties of the association.

(1) (@ If amember insurer isan impaired [demmestic] insurer, [the-assoctationits
thiserettorand] subject to any conditions imposed by the association that do not impair the

contractual obligations of the impaired insurer [thet-are-approved-bythe-commissoner-an

association may elect to provide the protections provided by this part to the policyholders of the

impaired insurer.

(b) If the association makes the election described in Subsection (1)(a), the association

may proceed under one or more of the options described in Subsection (3).
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[€3)] (2) If amember insurer is an insolvent insurer, the association [ttstiscretton] shall
[etther:] provide the protections provided by this part to the policyholders of the insolvent insurer

by electing in its discretion to proceed under one or more of the options in Subsection (3).

(3) With respect to the covered portions of covered policies of an impaired or insolvent

insurer, the association may:

(@ (i) (A) guaranty, assume, or reinsure, or cause to be guaranteed, assumed, or reinsured,
the policies or contracts of the [isotvent] insurer; or

[{i}] (B) assure payment of the contractual obligations of the insolvent insurer; and

[€Ht)] (i) provide such monies, pledges, guarantees, or other means as are reasonably

necessary to discharge such duties; or

(b) provide benefits and coverages in accordance with Subsection (4).

(4) (a) In accordance with Subsection (3)(b), the association may:

(i) assure payment of benefits for premiums identical to the premiums and benefits, except
for terms of conversion and renewability, that would have been payable under the policies or
contracts of the [tasetvent] insurer, for claims incurred:

[€H] (A) with respect to group policies]5]:

(1) not later than the earlier of the next renewal date under the policies or contracts or 45
dayd[;btt] after the coverage date; and

(1) inno event lessthan 30 dayq[;] after the coverage date [errwhichthe-assoetation

gatecw espectto pottetes]; or
[€i)] (B) with respect to [indhvidtal] nongroup policie[;] or contracts:
(1) not later than the earlier of the next renewal date, if any, under the policies or contracts
or one year[;but] from the coverage date; and
(1) inno event less than 30 dayg[;] from the coverage date [or-whitch-the-assoetatton

cies];
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[tby] (i) make diligent effortsto provide 30 days notice of [the] any termination of the
benefits provided to:
(A) al known insureds[;] or annuitants for nongroup policies and contracts; or

(B) group [petieyhetderswithrespeet-to] policy owners for group policies and contracts;

and
[€e)] (iii) with respect to nongroup life and disability insurance policies and annuities,
make available substitute coverage on an individual basis, in accordance with [the-provisonsof]

Subsection (4)[{d] (b), to each known insured, annuitant, or owner [trder-antheivicuat-poetiey;]

and to each individual formerly insured or formerly an annuitant under a group policy who is not

eligible for replacement group coverage on an individual basis in accordance with Subsection

(4)(b), if the insured or annuitant had a right under law or the terminated policy or annuity contract

to:

(A) convert coverage to individual coverage; or [to]

(B) continue an individua policy in force until a specified age or for a specified time
during which the insurer had:

(1) no right unilaterally to make changes in any provision of the policy; or [had]

(11) aright only to make changes in premium by class.

[€eh] (b) (i) Inproviding the substitute coverage required under Subsection (4)[€€)] (a)(iii),
the association may offer [either] to:

(A) reissuethe terminated coverage; or [to]

(B) issue an dternative policy.

(i) [Alternate] An aternative or reissued [petietes] policy under Subsection (4)(b)(i):

(A) shall be offered without requiring evidence of insurability[;]; and [shalt]

(B) may not provide for any waiting period or exclusion that would not have applied under

the terminated policy.

(iii) The association may reinsure any alternative or reissued policy.

[€e)] (c) (i) [Alternativepotieies] An alternative policy adopted by the association shall be
subject to the approval of the commissioner.

(i) The association may adopt aternative policies of various types for future issuance
without regard to any particular impairment or insolvency.

Gy : feied
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(iii) An dternative policy:

(A) shall contain at least the minimum statutory provisions required in this state; and

(B) provide benefits that are not unreasonable in relation to the premium charged.

(iv) The association shall set the premium for an alternative policy in accordance with [ts]
atable of [adopted)] rates that the association adopts. The premium shall reflect:

(A) the amount of insurance to be provided; and

(B) the age and class of risk of each insured.

(v) For an dternative [petietes] policy issued [totasureds] under an individual [petictes]
policy of the impaired or insolvent insurer[5]:

(A) age shall be determined in accordance with the original policy provisions, and

(B) classof risk shal be the class of risk under the original policy.

(vi) For an alternative [petietes] policy issued to individuals insured under a group
policy[;]:

(A) age and class of risk shal be determined by the association in accordance with the
alternative policy provisions and risk classification standards approved by the commissioner|-
Hewever;]; and

(B) the premium may not reflect any changes in the health of the insured after the original
policy was last underwritten.

[€H)] (vii) Any dternative policy issued by the association shall provide coverage of atype
similar to that of the policy issued by the impaired or insolvent insurer, as determined by the
association.

[€5] (d) If the association elects to reissue terminated coverage at a premium rate different
from that charged under the terminated policy, the premium shall be set by the association in
accordance with the amount of insurance provided and the age and class of risk, subject to the
approval of the commissioner or by a court of competent jurisdiction.

[€e9] (e) The association's obligations with respect to coverage under any policy of the
impaired or insolvent insurer or under any reissued or alternative policy shall cease on the date the
coverage or policy is replaced by another similar policy by:

(i) the policyholder[;]:

(ii) theinsured[;]; or

(iii) the association.
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[€Ry] () () With respect to [etaims] aclaim unpaid as of the coverage date [eftrsotveney]
and [etaims] aclaim incurred during the period defined in Subsection (4)(a)(i), a provider of health

care services, by accepting a payment from the association upon a claim of the provider against

an insured whose health care insurer is an insolvent member insurer, agrees to forgive the insured
of 20% of the debt which otherwise would be paid by the insurer had it not been insolvent, subject
to a maximum of [$4;660] $8,000 being required to be forgiven by any one provider asto each
claimant.

(i) The obligations of a solvent [tasdrers] insurer to pay al or part of the covered claim
are not diminished by the forgiveness provided for in this section.

(5) When proceeding under Subsection [(Z}ta)tit)-or] (3)(b) with respect to any policy or
contract carrying guaranteed minimum interest rates, the association shall assure the payment or
crediting of arate of interest consistent with Subsection 31A-28-103(2)(b)(iii).

(6) Nonpayment of premiums within 31 days after the date required under the terms of any
guaranteed, assumed, alternative, or reissued policy or contract or substitute coverage shall
terminate the association's obligations under the policy or coverage under this [ehapter] part with
respect to the policy or coverage, except with respect to any claimsincurred or any net cash
surrender value [whieh] that may be due in accordance with [theprovisionsof] this [ehapter] part.

(7) (a) Premiums due [for-coverage-afterentry-of-an-orderof fiauidationof-an] after the
coverage date with respect to the covered portion of a policy or contract of an impaired or
insolvent insurer shall belong to and be payable at the direction of the association[;-aneH-the].

(b) The association [shaltbe] is liable to the policy or contract owners for unearned
premiums due to policy or contract owners [ef theinsurerafter-the-entry-of the-order] arising after

the coverage date with respect to the covered portion of the policy or contract.

(8) The protection provided by this [ehapter] part does not apply if any guaranty protection
is provided to residents of this state by laws of the domiciliary state or jurisdiction of the impaired
or insolvent insurer other than this state.

(9) Incarrying out its duties under [thtssabsectiorn-and] Subsections [(2)] (1) and [€3)] (2),
and subject to approval by [the] a court in this state, the association may:

(@) impose permanent policy or contract liens in connection with [ary] a guarantee,
assumption, or reinsurance agreement, if the association finds that:

(i) the amounts [whiteh] that can be assessed under this [ehapter] part are less than the
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amounts needed to assure full and prompt performance of the association's duties under this
[ehapter;] part; or [that]

(ii) the economic or financial conditions as they affect member insurers are sufficiently
adverse to render the imposition of the permanent policy or contract liensto be in the public
interest;

(b) impose temporary moratoriums or liens on payments of cash values and policy loans,
or any other right to withdraw funds held in conjunction with policies or contracts, in addition to
any contractual provisions for deferral of cash or policy loan valug-]; and

(c) if the receivership court imposes a temporary moratorium or moratorium charge on

payment of cash values or policy loans, or on any other right to withdraw funds held in conjunction

with policies or contracts, out of the assets of the impaired or insolvent insurer, defer the payment

of cash values, policy loans, or other rights by the association for the period of the moratorium or

moratorium charge imposed by the receivership court, except for claims covered by the association

to be paid in accordance with a hardship procedure:
(i) established by the liquidator or rehabilitator; and
(ii) approved by the receivership court.

(10) (a) A deposit in this state held pursuant to law or required by the commissioner for

the benefit of creditors, including policy owners, that is not turned over to the domiciliary

liguidator upon the entry of afinal order of liguidation or order approving a rehabilitation plan of
an insurer domiciled in this state or in areciprocal state, defined in Subsection 31A-27-102(1)(p),
shall be promptly paid to the association.

(b) Any amount paid under Subsection (10)(a) to the association less the amount retained
by the association shall be treated as a distribution of estate assets pursuant to Subsection
31A-27-337(2).

[€26}] (11) If the association failsto act within a reasonable period of time as provided in

[Subseettons {2 {ayi);,(3);ane4)] this section, the commissioner shall have the powers and
duties of the association under this [ehapter] part with respect to an impaired or insolvent

[thsurers] insurer.

[(11)] (12) The association may render assistance and advice to the commissioner, upon
[hts] the commissioner's request, concerning:

(a) rehahilitation[;];
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(b) payment of claimg[;];
(c) continuance of coverage(;]; or

(d) the performance of other contractual obligations of any impaired or insolvent insurer.

[(12)] (13) (&) The association has standing to appear or intervene before [ary] a court or
agency in this state with jurisdiction over:

(i) animpaired or insolvent insurer concerning which the association is or may become
obligated under this [ehapter] part; or

(i) any person or property against which the association may have rights through
subrogation or otherwise. [Standlifg)

(b) The standing referred to in Subsection (13)(a) extendsto al matters germane to the

powers and duties of the association, including:

(i) proposals for reinsuring, modifying, or guaranteeing the policies or contracts of the
impaired or insolvent insurer; and

(ii) the determination of the policies or contracts and contractual obligations.

(c) The association [alse] has the right to appear or intervene before a court in another state
with jurisdiction over;

(i) animpaired or insolvent insurer for which the association is or may become obligated;

or [withitrisdiet i ]
(i) any person or property against [whem] which the association may have rights through

subrogation of the insurer's policyholders.
[€13)] (14) (a) Any person receiving benefits under this [ehapter] part shall be considered
to have assigned the rights under, and any causes of action against any person for losses arising

under, resulting from, or otherwise relating to the covered policy or contract to the association to
the extent of the benefits recelved because of this [ehapter] part, whether the benefits are payments
of, or on account off5]:

(i) contractual obligationg[;];

(i) continuation of coveragel;]; or

(iii) provision of substitute or alternative coverages. [Fhe]
(b) As acondition precedent to the receipt of any right or benefits conferred by this part

upon that person, the association may require an assignment to it of [these] the rights and causes

of action described in Subsection (14)(a) by any:
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(i) payeef;];

(ii) policy or contract owner[;];
(iii) beneficiary[;]:

(iv) insured[;]; or

[tb)] () The subrogation rights obtained by the association under this [sabsectiornbecotme
thirerelass-etaims tnder-Seetton-31A-27-335] Subsection (14) shall have the same priority against
the assets of the impaired or insolvent insurer as that possessed by the person entitled to receive
benefits under this part.

[€e)] (d) Inaddition to Subsections [{13}] (14)(a) [aneHb}] through (c), the association has
al common law rights of subrogation and any other equitable or legal remedy [whieh] that would

have been available to the impaired or insolvent insurer or [hetder] owner, beneficiary, or payee

of apolicy or contract with respect to the policy or contract, including in the case of a structured

settlement annuity any rights of the owner, beneficiary, or payee of the annuity to the extent of

benefits received pursuant to this part against a person originally or by succession responsble for

the losses arising from the personal injury relating to the annuity or payment of the annuity.

(e) If aprovision of this Subsection (14) isinvalid or ineffective with respect to any person

or claim for any reason, the amount payable by the association with respect to the related covered

obligations shall be reduced by the amount realized by any other person with respect to the person

or claim that is attributable to the policies, or portion of the policies, covered by the association.

(f) _If the association has provided benefits with respect to a covered policy and a person

recovers amounts as to which the association has rights as described in this Subsection (14), the

person shall pay to the association the portion of the recovery attributable to the covered policies.
[€4)] (15) (a) [Fhe] In addition to the rights and powers elsewhere in this part, the
association may:

[€a)] (i) enter into contracts [whieh] that are necessary or proper to carry out the provisions
and purposes of this [ehapter] part;

[fb)] (i) sueor be sued, including taking any legal actions necessary or proper to:

(A) recover any unpaid assessments under Section 31A-28-109; and [t6]

(B) settle claims or potential claims against [it] the association;
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803

804

805

806 [€eh] (iv) employ or retain the persons necessary or the appropriate staff membersto:

807 (A) handle the financial transactions of the association[;]; and [te]

808 (B) perform other functions as become necessary or proper under this [ehapter] part;

809 [te)] (v) take necessary or appropriate legal action to avoid or recover payment of improper
810 claims;

811 [€F] (vi) exercise, for the purposes of this [ehapter] part and to the extent approved by the

812 commissioner, the powers of a domestic life or health insurer, but in no case may the association
813  issueinsurance policies or annuity contracts other than those issued to perform its obligation under

814 this[ehapter] part; [of]
815 (vii) reguest information from a person seeking coverage from the association to aid the

816 association in determining the association's obligations under this part with respect to the person;

817 (viii) take other necessary or appropriate action to discharge the association's duties and

818 obligations under this part or to exercise the association's powers under this part; and

819 [fe] (ix) act asaspecia deputy liquidator if appointed by the commissioner.

820 (b) Any note or other evidence of indebtedness of the association under Subsection

821  (15)(a)(iii) that is not in default:

822 (i) isalega investment for a domestic insurer; and

823 (if) may be carried as admitted assets.

824 (c) A person seeking coverage from the association shall promptly comply with a request

825 for information by the association under Subsection (15)(a)(vii).

826 [€15)] (16) The association may join an organization of one or more other state

827  associations of similar purposes to further the purposes and administer the powers and duties of
828  theassociation.

829 (17) (a) Except as provided in Subsection (17)(b), at any time within one year after the
830 coverage date, the association may elect to succeed to the rights and obligations of the member
831 insurer that:

832 (i) accrue on or after the coverage date; and

833 (ii) relate to covered policies under any one or more indemnity reinsurance agreements
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entered into by the member insurer as a ceding insurer and selected by the association.

(b) Notwithstanding Subsection (17)(a), the association may not exercise an election with

respect to areinsurance agreement if the receiver, rehabilitator, or liquidator of the member insurer

has previously and expresdy disaffirmed the reinsurance agreement.
(c) The election described in Subsection (17)(a) shall be effected by a notice to:
(i) (A) thereceiver;
(B) rehabilitator; or
(C) liquidator; and
(ii) the affected reinsurers.

(d) If the association makes an election under Subsection (17)(a), the association shall

comply with Subsections (17)(d)(i) through (vi) with respect to the agreements selected by the

association:
(i) For contracts covered, in whole or in part, by the association, the association shall be

responsible for:

(A) _dl unpaid premiums due under the agreements for periods both before and after the

coverage date; and

(B) the performance of all other obligations to be performed after the coverage date.

(i) The association may charge contracts covered in part by the association the costs for

reinsurance in excess of the obligations of the association, through reasonable allocation methods.

(iii) The association is entitled to any amounts payable by the reinsurer under the

agreements with respect to losses or events that:

(A) occur in periods after the coverage date; and

(B) relate to contracts covered by the association, in whole or in part.

(iv) On receipt of any amounts under Subsection (17)(d)(iii), the association shall pay to

the beneficiary under the policy or contract on account of which the amounts were paid an amount

equal to the excess of the amount received by the association over the benefits paid or payable by

the association on account of the policy or contract.

(v) (A) Within 30 days following the association's election, the association and each

indemnity reinsurer shall calculate the net balance due to or from the association under each

reinsurance agreement as of the date of the association's election, giving full credit to al items paid

by either the member insurer, or its receiver, rehabilitator, or liquidator, or the indemnity reinsurer
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during the period between the coverage date and the date of the association's €ection.

(B) Either the association or indemnity reinsurer shall pay the net balance due the other
within five days of the completion of the calculation under Subsection (17)(d)(v)(A).
(C)_If thereceiver, rehabilitator, or liguidator has received any amounts due the association

pursuant to Subsection (17)(d)(iii), the receiver, rehabilitator, or liquidator shall remit the same to

the association as promptly as practicable.

(vi) If the association, within 60 days of the election, pays the premiums due for periods

both before and after the coverage date that relate to contracts covered by the association, in whole

or in part, the reinsurer may not:

(A) terminate the reinsurance agreements, to the extent the agreements relate to contracts

covered by the association, in whole or in part; and

(B) set off any unpaid premium due for periods prior to the coverage date against amounts

due the association.

(e) Aninsurer other than the association shall succeed to the rights and obligations of the

association under Subsections (17)(a) through (d) effective as of the date agreed upon by the

association and the other insurer and regardless of whether the association has made the election
referred to in Subsections (17)(a) through (d) provided that:
(i) the association transfers its obligations to the other insurer;

(ii) the association and the other insurer agree to the transfer;

(iii) the indemnity reinsurance agreements automatically terminate for new reinsurance

unless the indemnity reinsurer and the other insurer agree to the contrary;

(iv) the obligations described in Subsection (17)(c)(iv) may not apply on and after the date

the indemnity reinsurance agreement is transferred to the third party insurer; and

(v) this Subsection (17)(e) may not apply if the association has previoudy expressy

determined in writing that the association will not exercise the election referred to in Subsections
(17)(a) through (d).
(f) (i) This Subsection (17) supersedes the provisions of any law of this state or of any

affected reinsurance agreement that provides for or requires any payment of reinsurance proceeds

on account of losses or events that occur in periods after the coverage date, to the receiver,

liquidator, or rehabhilitator of an insolvent member insurer.

(i) The receiver, rehabilitator, or liquidator shall remain entitled to any amounts payable
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by the reinsurer under the reinsurance agreement with respect to losses or events that occur in

periods prior to the coverage date, subject to applicable setoff provisions.

(0) Except as otherwise expressy provided in Subsections (17)(a) through (f), this
Subsection (17) does not:
(i) alter or modify the terms and conditions of the indemnity reinsurance agreements of

the insolvent member insurer;

(ii) abrogate or limit any rights of any reinsurer to claim that it is entitled to rescind a

relnsurance agreement; or

(iii) give a policy owner or beneficiary an independent cause of action against an indemnity

reinsurer that is not otherwise set forth in the indemnity reinsurance agreement.

(18) The board of directors of the association shall have discretion and may exercise

reasonable business judgment to determine the means by which the association is to provide the

benefits of this part in an economical and efficient manner.

(19) If the association has arranged or offered to provide the benefits of this part to a

covered person under a plan or arrangement that fulfills the association's obligations under this

part, the person is not entitled to benefits from the association in addition to or other than those

provided under the plan or arrangement.

(20) () Venuein asuit against the association arising under this part shall be in Salt Lake

County.
(b) The association may not be required to give an appeal bond in an appeal that relates

to a cause of action arising under this part.
Section 8. Section 31A-28-109 is amended to read:
31A-28-109. Assessments.
(1) (& For the purpose of providing the funds necessary to carry out the powers and duties

of the association, the board of directors shall assess the member insurers, separately for each
[aceotnt] class or subclass, at the time and for the amounts that the board of directors finds
necessary. [Assessmentsare]

(b) Member liability for an assessment is established as of the coverage date.

(c) Subject to Subsection (1)(d), a called assessment:

(i) isdue not less than 30 days after prior written notice to the member [ifsdrers—Ctass
sents—tescribedH-Subsector bY;] Insurer; and
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927 (i) shall accrue interest at 10% per annum on and after the due date.

928 (d) Notwithstanding Subsection (1)(c), the association may:

929 (i) assess the association's members as of the coverage date; and

930 (ii) defer the collection of the assessment described in Subsection (1)(d)(ii).

931 (e) An assessment:

932 (i) hasthe force and effect of a judgment lien against the member insurer; and

933 (if) may not be extinguished until paid.

934 (2) [Fhereare] Thetwo classes of assessment[:] are described in Subsections (2)(a) and
935 (2)(b).

936 (@) A Class A [assessments| assessment shall be [magde] authorized and called for the

937  purpose of meeting administrative and legal costs and other expenses [and-examinations-conducted
938 underthe-adthority-of- Subsection3tA-28-112(5)]. A Class A [assessments| assessment may be
939 [mede] authorized and called whether or not related to a particular impaired or insolvent insurer.
940 (b) A Class B [assessments] assessment shall be [mrage] authorized and called to the extent
941  necessary to carry out the powers and duties of the association under Section 31A-28-108 with

942  regard to animpaired or an insolvent insurer.

943 (3) () (i) The amount of [anry] a Class A assessment:

944 (A) shall be determined by the board of directors; and

945 (B) may be [made] authorized and called on a pro rata or non-pro rata bass.

946 (i) If the Class A assessment is pro rata, the board of directors may credit the assessment

947  against future Class B assessments. [A]
948 (iii) The tota of al non-pro rata [assessment] assessments may not exceed [$150] $300
949  per member insurer in any one calendar year.

950 (b) The amount of [any] a Class B assessment shall be alocated for assessment purposes
951 among [the-aceotts] subclasses pursuant to an allocation formula [whieh] that may be based on:
952 (i) the premiums or reserves of the impaired or insolvent insurer; or [based-on]

953 (ii) any other standard determined by the board of directorsin [ts] the board of directors
954  solediscretion [tobe] as being fair and reasonable under the circumstances.

955 (c) (i) A Class B [assessments| assessment against a member [asarers| insurer for [eaeh

956 -aceotntand-subaceodnt] the life insurance subclass, the annuity subclass, and the unallocated
957  annuity subclass shall be in the proportion that the premiums received on business in this state by
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958 [eachassessed] the member insurer on policies or contracts included in the subclass for the three
959 modt recent calendar years for which information is available preceding the year which includes

960 the coverage date bears to the premiums received on business in this state for the same [eatenear

961  years] period by all assessed member insurers.
962 (i) [“Premitumstecetvedtsbased] A Class B assessment against a member insurer for
963 adisahility insurance subclass shall be in the proportion that the premiums received on business

964 inthis state by each assessed member insurer on policies or contracts included in the subclass for

965 the most recent calendar vear for which information is available preceding the year in which the

966  assessment is made bears to the premiums received on business in this state on policies or

967  contracts [eoveredby-each-aceount] included in the subclass for [thethreetnostrecent-catendar
968 e . : : : :

969 impatred-orinsotvent] that calendar year by all assessed member insurers.

970 (d) Assessments for funds to meet the requirements of the association with respect to an

2 artbireb1nfis = avaHable—vwhielh-pbree a-thao aq Ay a gl Al ha 1oy ar-bonarma

971 impaired or insolvent insurer may not be [maee] authorized or called until necessary to implement

972  the purposes of this [ehapter] part.
973 (e) Classification of assessments and premiums under Subsection (3)(b) and computation

974  of assessments under this Subsection (3) shall be made with a reasonable degree of accuracy,

975  recognizing that exact determinations may not always be possible.

976 (4) (&8 The association may abate or defer, in whole or in part, the assessment of a member
977 insurer if, in the opinion of the board of directors, payment of the assessment would endanger the
978  ahility of the member insurer to fulfill its contractual obligations. [+a-the-event]

979 (b) If an assessment against a member insurer is abated or deferred in whole or in part

980 under Subsection (4)(a), the amount by which the assessment is abated or deferred may be assessed
981 against the other member insurersin a manner consistent with the basis for assessments set forth

982 inthis section.
983 (c) Once acondition that caused a deferral is removed or rectified, the member insurer

984  shall pay all assessments that were deferred pursuant to a repayment plan approved by the

985  association.
986
987
988
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] of that member's
total average annual assessable premium in that subclass as defined in Subsection (3).

(ii) If two or more assessments are authorized in one calendar year with respect to one or

more insurers that become impaired or insolvent in different calendar years, the average annua

premiums for purposes of the aggregate assessment percentage limitation in Subsection (5)(a)(i)
shall be equal and limited to the highest of the total average annual assessable premiums of the
different calendar year periods involved in the assessment or assessments.

(iii) 1If the maximum assessment together with the other assets of the association do not

provide in one year an amount sufficient to carry out the responsibilities of the association, the
necessary additional funds shall be assessed as soon after as permitted by this part.
(b) The board of directors may provide in the plan of operation a method of allocating

funds among claims, whether relating to one or more impaired or insolvent insurers, when the
maximum assessment will be insufficient to cover anticipated claims.

(c) If [&1%] the maximum assessment for [any-subaceotnt-of] the life insurance [and] or
annuity [aeeetnt] subclass in any one year does not provide an amount sufficient to carry out the
responsihbilities of the association, the board of directors shall assess [al-subaceotnts] the other
of the subclasses of the life insurance and annuity [aeeett]| class for the necessary additional

amount;

() pursuant to Subsection (3)(b)[;];.and

(ii) subject to the maximum stated in Subsection (5)(a).

(6) (&) The board of directors may, by an equitable method established in the plan of
operation, refund to member insurersin proportion to the contribution of each insurer to that
[aceotnt] subclass the amount by which the assets of the [aeeeunt] subclass exceed the amount the
board of directors finds is necessary to carry out [etring-the-coming-year] the obligations of the
association with regard to that [aeeeunt] subclass, including assets accruing from:

(i) assignment[;];
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(i) subrogation[5];

(iii) net realized gaing;]; and

(iv) income from investments. [A]

(b) Notwithstanding Subsection (6)(a), a reasonable amount may be retained [ta-any

aceotit] to provide funds for the continuing expenses of the association and for future losses.

(7) [Hshaltbeproperforany] A member insurer, in determining its premium rates and
policyowner dividends as to any kind of insurance within the scope of this [ehapter] part, [t6] may
consider the amount reasonably necessary to meet its assessment obligations under this [ehapter]
part.

(8) (&) The association shall issue to each insurer paying an assessment under this [ehapter]
part, other than a Class A assessment, a certificate of contribution, in aform approved by the
commissioner, for the amount of the assessment [so] paid.

(b) All outstanding certificates described in Subsection (8)(a) shall be of equal dignity and
priority without reference to amounts or dates of issue.

(c) (i) A certificate of contribution described in Subsection (8)(a) may be shown by the
insurer inits financial statement as an asset [+
of-time-asthe-commissionermay-approve] in the amount of the certificate of contribution less the
amount by which the insurer's premium taxes have already been reduced with respect to the
certificate.

(ii) For good cause shown, the commissioner may order the insurer to show a different

amount in its financial statement than the amount under Subsection (8)(c)(i).
Section 9. Section 31A-28-110 is amended to read:
31A-28-110. Plan of operation.
(1) (8 The association shall submit to the commissioner a plan of operation and any

amendments to the plan necessary or suitable to assure the fair, reasonable, and equitable
administration of the association.

(b) The plan of operation and any amendments become effective.

(i) upon the commissioner's written approval; or

(i) after 30 days from the date the plan of operation or amendment is submitted to the

commissioner if [ke] the commissioner has not disapproved [i] the plan or amendment.
[tb}] (c) (i) If the association fails to submit a suitable amendment to the plan [ef-eperatton




1051
1052
1053
1054
1055
1056
1057
1058
1059
1060
1061
1062
1063
1064
1065
1066
1067
1068
1069
1070
1071
1072
1073
1074
1075
1076
1077
1078
1079
1080
1081

01-19-01 7:09 AM H.B. 109

L CUlyY |

|, the commissioner, after notice and hearing, shall adopt
reasonable rules [whieh] that are necessary or advisable to effectuate the provisions of this part.
[Fhese]

(ii) The rules described in Subsection (1)(c)(i) shall continue in force until:

(A) modified by the commissioner; or

(B) superseded by [a] an amendment to the plan:

(1) submitted by the association; and

(11) approved by the commissioner.

(2) All member insurers shall comply with the plan of operation.

(3) The plan of operation shall, in addition to [reetdtrements-endmeratec-elsewhere] any
other requirement in this part:

() establish procedures for handling the assets of the association;

(b) establish the amount and method of reimbursing members of the board of directors
under Section 31A-28-107;

(c) establish regular places and times for meetings of the board of directors, including

telephone conference calls,

(d) establish procedures for records to be kept of all financial transactions of:

(i) the association[;ts];

(i) the association's agentd[;]: and

(iii) the board of directors;

(e) subject to Section 31A-28-107, establish the procedures [whereby-setections] to be
followed for [the]:

(i) selecting members to the board of directors [witt-be-made]; and [sabmmitted]

(i) submitting the selected members to the commissioner for approval;

(f) establish any additional procedures for assessments under Section 31A-28-109; and

(g) contain additional provisions necessary or proper for the execution of the powers and

duties of the association.

(4) (@) The plan of operation may provide that any or all powers and duties of the
association, except those under Subsection 31A-28-108[{13){€}] (14)(d) and Section 31A-28-109,
are delegated to a corporation, association, or other organization [whieh] that will perform
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functions similar to those of the association, or its equivaent, in two or more states. [Sueh-4]
(b) A corporation, association, or organization described in Subsection (4)(a) shall be:
(i) reimbursed for any payments made on behalf of the association; and [shat-be]
(i) paid for its performance of any function of the association.
() A delegation under this Subsection (4):
(i) snall take effect only with the approval of [beth]:
(A) theboard of directors; and
(B) the commissioner[;]; and

(i) may be made only to a corporation, association, or organization [whteh] that extends
protection not substantially less favorable and effective than that provided by this [ehapter] part.

Section 10. Section 31A-28-111 is amended to read:

31A-28-111. Duties and powersunder this part.

In addition to the duties and powers enumerated elsewhere in this [ehapter:] part, the
persons listed in this section have the duties and powers described in Subsections (1) through (6).

(1) The commissioner shall:

(@) upon request of the board of directors, provide the association with a statement of the
premiums [t-thisstate] for each member insurer [dport+eguest-of-the-board-of-directors;].

(i) in this state; and

(i) any other appropriate state;

(b) if animpairment is declared and the amount of the impairment is determined, serve a

demand upon the impaired insurer to make good the impairment within a reasonable time [after

(c) inaliquidation or rehahilitation proceeding involving a domestic insurer, be appointed
asthe liquidator or rehabilitator [tr-any-teidatio i HAeH i
tomestic-thsdrer].

(2) Notice to the impaired insurer under Subsection (1)(b) shall constitute notice to the

shareholders of the impaired insurer if the impaired insurer has shareholders.

(3) Thefailure of the insurer to promptly comply with the commissioner's demand under
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Subsection (1)(b) does not excuse the association from the performance of its powers and duties

under this part.
[3)] (4) (a) After notice and hearing, the commissioner may suspend or revoke the

certificate of authority to transact insurance in this state of any member insurer [which] that fails
to:

() pay an assessment when due; or [whichfaisto]

(ii) comply with the plan of operation.

(b) () Asandternative to suspending or revoking a certificate of authority under

Subsection (4)(a), the commissioner may levy a forfeiture on any member insurer [whieh] that fails

to pay an assessment when due.

(ii) A forfeiture described in Subsection (4)(b)(i):

(A) may not exceed 5% of the unpaid assessment per month[—However,ho-forfeiture
shaft]; and

(B) may not be less than $100 per month.

[€3)] (5) (&) [Ary] A final action of the board of directors or the association may be
appealed to the commissioner by any member insurer if appeal is taken within 60 days of the date

the member insurer received notice of the final action being appealed.

(b) If amember [eompany] insurer is appealing an assessment, the amount assessed shall
be:

(i) paid to the association; and [shaltbe]

(i) made available to meet association obligations during the pendency of an appedl.

(c) If the appeal on the assessment described in Subsection (5)(b) is upheld, the amount

paid in error or excess shall be returned to the member [eompany] insurer.
(d) Any final action or order of the commissioner shall be subject to judicial review ina
court of competent jurisdiction in accordance with the laws of this state that apply to the actions

or orders of the commissioner.

[4)] (6) Theliquidator, rehabilitator, or conservator of any impaired insurer shall notify
all interested persons of the effect of this [ehapter] part.

Section 11. Section 31A-28-112 is amended to read:

31A-28-112. Prevention of insolvencies.

[Fo] (1) The purpose of this section isto aid in the detection and prevention of insurer
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insolvencies or impairments[:].

[(H] (2) [Histheduty-ofthe] The commissioner shall:

(@) [te] notify the [eommissorers] commissioner of every state];-theterritoriesof-the
Yntted-Statesand-the Bistriet-of-Cotumbia] within 30 days following the action taken or the date

the action occurs, when [ke] the commissioner takes [either-of] the following actions against a

member insurer:
(i) revokesitslicense; [of]
(i) suspendsitslicense]-]; or

[ PN I PP S | I AP

(iii) makes aformal order that the member insurer:

(A) restrict its premium writing;

(B) obtain additional contributions to surplus;
(C) withdraw from the state;
(D) reinsure al or any part of its business; or

(E) increase capital, surplus, or any other account for the security of policy owners or

creditors.

[te—Fo] (b) report to the board of directors when [ke] the commissioner has.

(i) taken any of the actions set forth in Subsection (2)(a); or [has]

(ii) received areport from any other commissioner indicating that [ary-sdeh] an action
described in Subsection (2)(a) has been taken in another state]—Fhe] ;

() include in the report to the board of directors [shat-econtai] required by Subsection

(2)(b):
(i) al significant details of the action taken; or
(ii) the report received from another commissioner[-];
(d) [Foe] promptly report to the board of directors when [ke] the commissioner has

reasonable cause to believe from [ary] an examination of any member [eempany] insurer, whether

completed or in process, that the [eompany] insurer may be an impaired or insolvent insurer[]; and

(e) [Fo] furnish to the board of directors the National Association of Insurance
Commissioners [{NAHE)] Insurance Regulatory Information System [(HRHS)] ratios and listings of
companies not included in the ratios developed by [NAHE] the National Association of Insurance
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Commissioners.
(3) (&) Theboard of directors may use the information contained [theret] in the ratios and
listings described in Subsection (2)(e) in carrying out [tts] the board of directors duties and

responsibilities under this section. [Steh]

(b) The report and the information contained in the ratios and listings shall be kept
confidential by the board of directors until the commissioner or other lawful authority publishes
the information.

[€3)] (4) The commissioner may seek the advice and recommendations of the board of
directors concerning any matter affecting [kis] the commissioner's duties and responsibilities

regarding the financia condition of member insurers and companies seeking admission to transact
insurance business in this state.

[€3)] (5) (&) The board of directors may[;tportrgerity-vote;] make reports and
recommendations to the commissioner upon any matter germane to:

(i) the solvency, liquidation, rehabilitation, or conservation of any member insurer; or
[germaneto]

(ii) the solvency of any company seeking to do an insurance business in this state.

(b) The reports and recommendations of the board of directors described in Subsection

(5)(a) may not be considered public documents.

[(4)tttstheduty-of-the|

(6) The board of directors may, upon majority vote, [t6] notify the commissioner of any
information indicating [any] a member insurer may be an impaired or insolvent insurer.

make recommendations to the commissioner for the detection and prevention of insurer

insolvencies.
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[€A] (8) (&) At the conclusion of any insurer insolvency in which the association was

obligated to pay covered claims, the board of directors shall prepare areport to the commissioner
containing the information the board of directors has in its possession bearing on the history and
causes of the insolvency. [Fheboart-shalt-cooperate-with-the-boards-of directorsof guaranty
torsin ot ]
(b) In preparing areport on the history and causes of insolvency of a particular insurer,
[and] the board of directors may cooperate with:

(i) the board of directors of a guaranty association in another state; or
(ii) an organization described in Subsection 31A-28-108(16).
(c) The board of directors may adopt by reference any report prepared by [ether]:

(i) aquaranty association in another state [assoetattons:]; or

(i) an organization described in Subsection 31A-28-108(16).

Section 12. Section 31A-28-113 is amended to read:

31A-28-113. Credit for assessments paid.

(1) (& A member insurer may offset against its premium tax liability to this state an
assessment described in Subsection 31A-28-109(2)(b) to the extent of 20% of the amount of the
assessment for each of the five calendar years following the year in which the assessment was paid.

(b) To the extent [these] that the offsets described in Subsection (1)(a) exceed premium
tax liability, [they] the offsets may be carried forward and used to offset premium tax liability in
future years. [Hrthe-event]

(c) If amember insurer ceases doing business, al uncredited assessments may be credited

against its premium tax liability for the year it ceases doing business.
(2) (@ [Any-sdmswhieR] Monies shall be paid by the insurers to the state in a manner
required by the State Tax Commission if the monies:

(i) are acquired by refund [
with Subsection 31A-28-109(6)[;] from the association by member insurers; and [whieh]
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(ii) have been offset against premium taxes as provided in Subsection (1)[;-shat-be-paid

o A tha cbatain o o o oy e b bl Qb T o ArarRiea ]

(b) The association shall notify the commissioner that the refunds described in Subsection
(2)(a) have been made.

Section 13. Section 31A-28-114 is amended to read:

31A-28-114. Miscellaneous provisions.

(1) Nothing in this[ehapter] part shall be construed to reduce the liability for unpaid
assessments of the insureds of an impaired or insolvent insurer operating under a plan with

assessment liahility.
(2) (&) Records shall be kept of all [regetiations-and] meetings [irwhichthe-assoctation
ot-itsrepresentativesarethivotved] of the board of directorsto discuss the activities of the

association in carrying out it powers and duties under Section 31A-28-108.

thsolventiasdrertpon-the termination-of| the association with respect to an impaired or insolvent

insurer may not be disclosed before the earlier of:

(i) the termination of aliguidation, rehabilitation, or conservation proceeding involving

the impaired or insolvent insurer;

(i) the termination of the impairment or insolvency of the insurer[;]; or

(iii) upon the order of a court of competent jurisdiction.

(¢) Nothing in this Subsection (2) shal limit the duty of the association to render areport
of its activities under Section 31A-28-115.

(3) (@) For the purpose of carrying out its obligations under this [ehapter] part, the
association shall be considered to be a creditor of [the] an impaired or insolvent insurer to the
extent of assets attributable to covered policies reduced by any amounts to which the association
is entitled as subrogee pursuant to Subsection 31A-28-108[{13}](14).

(b) Assets of the impaired or insolvent insurer attributable to covered policies shall be used
to continue all covered policies and pay all contractual obligations of the impaired or insolvent
insurer as required by this [ehapter] part.

[tB}] () Asused in this Subsection (3), assets attributable to covered policies are that
proportion of the assets which the reserves that should have been established for covered policies
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bear to the reserves that should have been established for all policies of insurance written by the
impaired or insolvent insurer.

(4) (a) Asacreditor of the impaired or insolvent insurer under Subsection (3) and

consistent with Section 31A-27-335, the association and any other similar association are entitled

to receive a disbursement of assets out of the marshaled assets, from time to time as the assets

become available to reimburse the association and any other similar association.

(b) If, within 120 days of afinal determination of insolvency of an insurer by the

receivership court, the liquidator has not made an application to the court for the approval of a

proposal to disburse assets out of marshaled assets to all quaranty associations having obligations

because of the insolvency, the association is entitled to make application to the receivership court

for approval of the association's proposal for disbursement of these assets.
[t4)] (5) (8 Prior to the termination of any liquidation, rehabilitation, or conservation
proceeding, the court may take into consideration the contributions of the respective parties,

including:

(i) the association[;];

(ii) the shareholderd;];

(iii) policyowners of the insolvent insurer[;]; and

(iv) any other party with a bona fide interest in making an equitable distribution of the
ownership rights of the insolvent insurer.

(b) In making [sdeh] a determination[;-censideration-shalt-begiverto] under Subsection

(5)(a), the court shall consider the welfare of the policyholders of the continuing or successor

insurer.

[tb)] (c) A distribution to any stockholder of an impaired or insolvent insurer may not be
made until and unless the total amount of valid claims of the association with interest has been
fully recovered by the association for funds expended in carrying out its powers and duties under
Section 31A-28-108 with respect to the insurer.

(6) (a) If an order for liquidation or rehabilitation of an insurer domiciled in this state has

been entered, the receiver appointed under the order shall have aright to recover on behalf of the

insurer, from any affiliate that controlled the insurer, the amount of distributions, other than stock
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1299 dividends paid by the insurer on its capital stock, made at any time during the five years preceding
1300 the petition for liguidation or rehabilitation subject to the limitations of Subsections (6)(b) through

1301 (d).

1302 (b) A distribution described in Subsection (6)(a) may not be recovered if the insurer shows
1303  that:

1304 (i) when paid the distribution was lawful and reasonable; and

1305 (ii) theinsurer did not know and could not reasonably have known that the distribution
1306  might adversely affect the ability of the insurer to fulfill its contractual obligations.

1307 (c) (i) A person that was an affiliate that controlled the insurer at the time the distributions
1308  were paid shall be liable up to the amount of distributions received.

1309 (i) A person that was an affiliate that controlled the insurer at the time the distributions

1310 weredeclared shal beliable up to the amount of distributions that would have been received if
1311 they had been paid immediately.
1312 (iii) 1If two or more persons are liable with respect to the same distributions, they shall be

1313 jointly and severdly liable.

1314 (d) The maximum amount recoverable under this Subsection (6) shall be the amount

1315 needed in excess of all other available assets of the insolvent insurer to pay the contractual

1316  obligations of the insolvent insurer.

1317 (e) If any person liable under Subsection (6)(c) is insolvent, all of its affiliates that
1318 controlled it at the time the distribution was paid shall be jointly and severally liable for any
1319 resulting deficiency in the amount recovered from the insolvent affiliate.

1320 Section 14. Section 31A-28-115 is amended to read:

1321 31A-28-115. Examination of the association -- Annual report.

1322 (1) The association shal be subject to examination and regulation by the commissioner.
1323 (2) The board of directors shall submit to the commissioner each year, not later than 120
1324  days after the association's fiscal year[]:

1325 (@) afinancia report in a form approved by the commissioner; and

1326 (b) areport of its activities during the preceding fiscal year.

1327 (3) At the request of a member insurer, the association shall provide the member insurer

1328  with a copy of areport submitted under Subsection (2).
1329 Section 15. Section 31A-28-117 is amended to read:
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31A-28-117. Immunity.
(1) [Fhereshaltbe] For any action or omission committed in the performance of their

powers and duties under this part, there is no liability on the part of, and no cause of action of any

nature shall arise against[]:
(@) any member insurer [ofits);
(b) amember insurer's agents or employeeq;];
(c) the association [otts];
(d) the association's.
(i) agents or employeeq;]; or
(i) members of the board of directors [er-theit];
(e) representativeg[;-or] of persons described in Subsections (1)(a) through (€);

(f) the commissioner; or [hts]

(2) The immunity described in Subsection (1) extends to:

(a) the participation in any organization of one or more other state associations of similar
purposes; and [te-any-sdeh]

(b) an organization described in Subsection (2)(a); and [tts]

(c) the agents or employees of an organization described in Subsection (2)(a).

Section 16. Section 31A-28-119 is amended to read:

31A-28-119. Prohibited advertisement of the association -- Notice to policyholders.

(1) (@ [A] Except as provided in Subsection (1)(b), a person, including an insurer, agent,

or affiliate of an insurer may not make, publish, disseminate, circulate, or place before the public,
or cause directly or indirectly to be made, published, disseminated, circulated, or placed before the
public, in any newspaper, magazine, or other publication, or in the form of a notice, circular,
pamphlet, letter, or poster, or over any radio station or television station, or in any other way, any
advertisement, announcement, or statement written or oral, which uses the existence of the
association for the purpose of sales, solicitation, or inducement to purchase any form of insurance
- : er].
(b) Notwithstanding Subsection (1)(a), this section does not apply to:

[eoveredby as

(i) the association; or
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(i) any other entity [whieh] that does not sell or solicit insurance.
(2) (@) Prior to January 1, [1992] 2002, the association shall;
(i) prepare asummary document describing the general purposes and current limitations

of this [ehapter] part that complies with Subsection (3)[—Fhe-stmmary-shalt-be-sabmitted] . and

(i) submit the summary document described in Subsection (2)(a)(i) to the commissioner

for approval.

(b) Sixty days after [reeeiving] the [eommissioner's-approval] day on which the
commissioner approves the summary document described in Subsection (2)(a), [f6] an insurer may
not deliver a policy or contract [describecH-Subsection-31A-28-163+(2){a)] to apolicy or contract
[hetder] owner unless the summary document is also delivered to the policy or contract [heteer]
owner prior to, or at the time of, delivery of the policy or contract[;except-asprovidecHn
Subsection(4)].

(©) The summary document shall [atso] be available upon request by a [peticyhotder]
policy owner.

[€e)] (d) Thedistribution, delivery, or contents or interpretation of the summary [mmay+rot
state] document does not guarantee that:

(i) the policy or the contract is covered in the event of the impairment or insolvency of a

member insurer; or
(ii) the [hetder] owner of the policy or contract [wotte-be] is covered in the event of the
impairment or insolvency of a member insurer.

[€eh] (e) The summary document shall be revised by the association as amendmentsto this
part may require.

[te)] (f) Failureto receive the summary document as required in Subsection (2)(b) does
not give the policyholder, contract holder, certificate holder, or insured any greater rights than
those stated in this part.

(3) (@ The summary document prepared under Subsection (2) shall contain a clear and
conspicuous disclaimer on its face.

(b) The commissioner shall, by rule, establish the form and content of the disclaimer|[—
Fhe] described in Subsection (3)(a), except that the disclaimer shall:

[(a)] (i) statethe name and address of:

(A) theassociation; and
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(B) the insurance department;

[tby] (ii) prominently warn the policy or contract [heteer] owner that:

(A) the association may not cover the policy; or[;]

(B) if coverageisavailable, [that] it [may-be] is.

(1) subject to substantial limitations [ef] and exclusions; and

(11) conditioned on continued residence in the state;

(iii) state the types of policies for which the association will provide coverage;

[fe)] (iv) statethat the insurer and its agents are prohibited by law from using the existence
of the association for the purpose of sales, solicitation, or inducement to purchase any form of
insurance;

[teh—emphasize] (v) state that the policy or contract [heteer] owner should not rely on
coverage under the association when selecting an insurer; [and]

(vi) explain the rights available and procedures for filing a complaint to allege a violation

of this part; and

[€e)] (vii) provide other information as directed by the commissioner including sources for

information about the financial condition of insurers provided that the information:

(A) isnot proprietary; and

(B) issubject to disclosure under public records laws.

(4) [Ne] Aninsurer or agent may not deliver a policy or contract described in Subsection
31A-28-103(2)(a) and excluded under Subsection 31A-28-103(2)(b)(i) from coverage under this
[ehapter] part unlessthe insurer or agent, prior to or at the time of delivery, gives the policy or
contract holder a separate written notice [whieh] that clearly and conspicuously discloses that the
policy or contract is not covered by the association.

(b) The commissioner shall by rule specify the form and content of the notice required by
Subsection (4)(a).

(5) A member insurer shall retain evidence of compliance with Subsection (2) for aslong

as the policy or contract for which the notice is given remains in effect.
Section 17. Section 31A-28-120 is enacted to read:
31A-28-120. Prospective application.

Notwithstanding any prior or subsequent law, the provisions of this part that are in effect

on the date on which the association first becomes obligated for the policies or contracts of an
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1423 insolvent or impaired member shall govern the association's rights and obligations to the
1424  policyholders of the insolvent or impaired member.

L egislative Review Note
asof 1-17-01 4:55 PM

A limited legal review of this legisation raises no obvious constitutional or statutory concerns.

Office of L egislative Resear ch and General Counsel
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