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TAKING MINOR INTO PROTECTIVE

CUSTODY WITHOUT WARRANT
2002 GENERAL SESSION
STATE OF UTAH
Sponsor: ThomasV. Hatch

This act amends the Human Services Code and the Judicial Code. The act providesthat a
state officer, peace officer, or child welfare worker may not remove a minor from the minor's
home or school or take the minor into protective custody without a warrant or court order
unlessa parent or guardian consents, or thereis probable cause to believe that any one or
mor e of enumerated circumstances exist h [ane-th

to authorize a child protective servicesworker to executeawarrant. The act amendsand

clarifiesthegroundsfor acourt ordering that a minor beremoved from the minor's home
or otherwisetaken into protective custody, after thefiling of a petition alleging abuse,
neglect, or dependency. The act makestechnical changes. The act provides an effective date.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

62A-4a-202.1, as last amended by Chapter 167, Laws of Utah 2001

62A-4a-202.3, as last amended by Chapters 208 and 250, Laws of Utah 2001

62A-4a-209, as enacted by Chapter 250, Laws of Utah 2001

62A-4a-409, as last amended by Chapter 208, Laws of Utah 2001

78-3a-106, as last amended by Chapter 153, Laws of Utah 2001

78-3a-301 [{Subsectton{I){m)Repeated-870162)], as |last anended by Chapters 153
and 250, Laws of Utah 2001

78-3a-306, as last amended by Chapter 250, Laws of Utah 2001
Be it enacted by the Legidlature of the state of Utah:

Section 1. Section 62A-4a-202.1 is amended to read:

-1- House Floor Amendments 3-1-2002 khpwh
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62A-4a-202.1. Taking a minor into protective custody without warrant -- Peace
officer -- Division of Child and Family Services caseworker -- Immediatethreat -- Shelter
careor emergency kinship.

(1) A state officer, peace officer, or child welfare worker may not, without a warrant or
court order issued under Section 78-3a-106, remove a [ehitd] minor from the [ehitel's] minor's
home or school, or take [a€httd] aminor into protective custody [withedt-awarrant-or-eotrt-order

at]

(b) $ THE OFFICER OR WORKER HAS, AT THE TIME, PROBABLE CAUSE TO BELIEVE THAT s
ONE OR MORE OF THE FOLLOWING CIRCUMSTANCES EXIST:

(i) THERE IS IMMINENT DANGER TO THE PHYSICAL HEALTH OR SAFETY OF THE MINOR,
AND THE MINOR'S PHYSICAL HEALTH OR SAFETY MAY NOT BE PROTECTED WITHOUT REMOVING
S [HIMFROMHHSPARENTSEUSTOBY] THE MINOR FROM THE CUSTODY OF THE MINOR'S PARENT
OR GUARDIAN s ;

(i) THERE IS A SUBSTANTIAL RISK TO THE MINOR OF BEING PHYSICALLY OR SEXUALLY
ABUSED BY A PARENT $ OR GUARDIAN s , AMEMBER OF THE PARENT'S $ OR GUARDIAN'S s

HOUSEHOLD, OR § [OFHER] ANOTHER § PERSON KNOWN
TO THE PARENT $ OR GUARDIAN s ;

(iii) THE PARENT S OR GUARDIAN s IS UNWILLING TO HAVE PHYSICAL CUSTODY OF THE S
[EHHED] MINOR § ;

(iv) THE MINOR HAS BEEN $ [LEFF] ABANDONED §$ WITHOUT ANY PROVISION FOR THE
MINOR'S SUPPORT;

(v) A PARENT WHO HAS BEEN INCARCERATED OR INSTITUTIONALIZED HAS NOT $ ARRANGED s OR
CANNOT ARRANGE FOR
SAFE AND APPROPRIATE CARE FOR THE MINOR;

(vi) A RELATIVE OR OTHER ADULT CUSTODIAN WITH WHOM THE PARENT $ OR GUARDIAN s
HASLEFT THE
MINOR ISUNWILLING ORUNABLE TO PROVIDE CARE OR SUPPORT FOR THE MINOR, THE
WHEREABOUTSOF THE PARENT $ OR GUARDIAN s ARE UNKNOWN, AND REASONABLE EFFORTS
TOLOCATE THE
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PARENT S OR GUARDIAN s HAVE BEEN UNSUCCESSFUL ; OR
(vii) AN INFANT HAS BEEN ABANDONED, ASDEFINED IN SECTION 78-3a-313.5. h

[(B)] (2) [thetemoval-of-thechitd-orpracementof-thechitd] A state officer, peace officer,

or child welfare worker may not remove a minor from the minor's home or school or take a minor
into protective custody [tshet] under Subsection (1) if motivated [prety] solely by an intent to
seize or obtain evidence unrelated to the potential abuse or neglect allegation.
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( 3) In the absence of circumstances that demonstrate a substantial, immediate threat to the

health or safety of a minor, a state officer, peace officer, or child welfare worker may not remove
aminor from the minor's home or school or take a minor into protective custody under Subsection

(1) on the basis of::
(a)_mental illness or poverty of the parent or guardian; or

(b) educational § [hORMEBICAL]] s neglect.
[] (4) [t8)] A child welfare worker within the division [ef-Chite-ane-Farmity-Serviees]

vV

UU AV

regutrements-of-this-sectror-and-Secttor—+8-3a-301-when] action under Subsection (1)

accompanied by a peace officer, or without a peace officer[;] when a peace officer is not
reasonably available.

-2a-  Senate 2™ Reading Amendments 3-6-2002 swpwh
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[tb}] (5) If possible, consistent with the [ehite's] minor's safety and welfare, before taking
a[ehHd] minor into protective custody, the worker shall also determine whether there are services

reasonably available to the worker which, if provided to the minor's parent or to the minor, would
eliminate the need to remove the minor from the custody of [kts] the minor's parent [-+-accordance
with-the-provistons-aneHimitationsof-Seetron78-3a-301] or quardian. If those services are
reasonably available, they shall be utilized. In determining whether services are reasonably
available, and in making reasonabl e efforts to provide those services, the [ehttets] minor's health,

safety, and welfare shall be the worker's paramount concern.

(6) (&) A minor removed or taken into custody under this section may not be placed or kept

in asecure detention facility pending court proceedings unless the minor is detainable based on

quidelines promul gated by the Division of Y outh Corrections.

(b) A minor removed from the custody of the minor's parent or guardian but who does not

require physical restriction shall be given temporary carein:
(i) ashelter facility; or
(ii) an emergency kinship placement in accordance with Section 62A-4a-209.
Section 2. Section 62A-4a-202.3 is amended to read:
62A-4a-202.3. Investigation -- Substantiation of reports-- Child in protective
custody.
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(1) When achild istaken into protective custody in accordance with [Seettons] Section

62A-4a-202.1 [and], 78-3a-106, or 78-3a-301, or when the division takes any other action which

would require a shelter hearing under Subsection 78-3a-306(1), the [ Btvisten-of-Chttd-ancHamtty
Serviees| division shall immediately initiate an investigation of the circumstances of the minor and

the facts surrounding [his] the minor's being taken into protective custody.

(2) Thedivision'sinvestigation shall include, among other actions necessary to meet
reasonabl e professional standards:

(@) asearchfor and review of any records of past reports of abuse or neglect involving the
same child, any sibling or other child residing in that household, and the alleged perpetrator;

(b) with regard to achild who isfive years of age or older, a personal interview with the
child outside of the presence of the alleged perpetrator, conducted in accordance with the
requirements of Subsection (7);

(c) aninterview with the child's natural parents or other guardian, unless their whereabouts
are unknown;

(d) aninterview with the person who reported the abuse, unless anonymous;

(e) where possible and appropriate, interviews with other third parties who have had direct
contact with the child, including school personnel and the child's health care provider;

(f) an unscheduled visit to the child's home, unless the division has reasonable cause to
believe that the reported abuse was committed by a person who does not:

(i) liveinthe child's home; or

(if) have accessto the child; and

(g) if appropriate and indicated in any case alleging physical injury, sexual abuse, or failure
to meet the child's medical needs, a medical examination. That examination shall be obtained no
later than 24 hours after the child was placed in protective custody.

(3) Thedivision may rely on awritten report of a prior interview rather than conducting
an additional interview, if:

(&) law enforcement has previously conducted a timely and thorough investigation
regarding the alleged abuse or neglect and has produced a written report;

(b) that investigation included one or more of the interviews required by Subsection (2);
and

(c) thedivision findsthat an additional interview is not in the best interest of the child.
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(4) ()The division's determination of whether areport is substantiated or unsubstantiated
may be based on the child's statements alone.

(b) Inability to identify or locate the perpetrator may not be used by the division as a basis
for determining that areport is unsubstantiated, or for closing the case.

(c) Thedivision may not determine a case to be unsubstantiated or identify a case as
unsubstantiated solely because the perpetrator was an out-of-home perpetrator.

(d) Decisionsregarding whether areport is substantiated, unsubstantiated, or without merit
shall be based on the facts of the case at the time the report was made.

(5) Thedivision should maintain protective custody of the child if it finds that one or more
of the following conditions exist:

(&) the minor has no natural parent, guardian, or responsible relative who is able and
willing to provide safe and appropriate care for the minor;

(b) shelter of the minor is a matter of necessity for the protection of the minor and there
are no reasonable means by which the minor can be protected in [hts] the minor's home or the
home of aresponsible relative;

(c) thereissubstantial evidence that the parent or guardian islikely to flee the jurisdiction
of the court; or

(d) the minor has left a previoudly court ordered placement.

(6) (&) Within 24 hours after receipt of a child into protective custody, excluding weekends
and holidays, the [Bivister-ef-Chitd-anaHamity-Services] division shall convene a child protection
team to review the circumstances regarding removal of the child from [his] the child's home or
school, and prepare the testimony and evidence that will be required of the division at the shelter
hearing, in accordance with Section 78-3a-306.

(b) Members of that team shall include:

(i) the caseworker assigned to the case and the caseworker who made the decision to
remove the child;

(ii) arepresentative of the school or school district in which the child attends school;

(iii) the peace officer who removed the child from the home;

(iv) arepresentative of the appropriate Children's Justice Center, if oneis established
within the county where the child resides;

(v) if appropriate, and known to the division, atherapist or counselor who isfamiliar with
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the child's circumstances; and

(vi) any other individuals as determined to be appropriate and necessary by the team
coordinator and chair.

(c) At that 24-hour meeting, the division shall have available for review and consideration,
the compl ete child protective services and foster care history of the child and the child's parents
and siblings.

(7) After receipt of achild into protective custody and prior to the adjudication hearing,
al investigative interviews with the child that are initiated by the division shall be audio or video
taped, and the child shall be alowed to have a support person of the child's choice present. That
support person may not be an aleged perpetrator.

(8 Thedivision shall cooperate with law enforcement investigations regarding the alleged
perpetrator.

(9) Thedivision may not close an investigation solely on the grounds that the division
investigator is unable to locate the child, until all reasonable efforts have been made to locate the
child and family members. Those effortsinclude:

(a) visiting the home at times other than normal work hours;

(b) contacting local schooals;

(c) contacting local, county, and state law enforcement agencies; and

(d) checking public assistance records.

Section 3. Section 62A-4a-209 is amended to read:

62A-4a-209. Emergency kinship placement.

(1) Thedivision may use an emergency kinship placement under Subsection
[78-3a-361(4)] 62A-4a-202.1(6) when:

(@) the case worker has made the determination that:

(i) thechild's homeisunsafe;

(if) removal is necessary under the provisions of Section [78-3a-361] 62A-4a-202.1; and

(iii) thechild's custodial parent or guardian will agree to not remove the child from the
relative's home who serves as the kinship placement and not have any contact with the child until
after the shelter hearing required by Section 78-3a-306;

(b) arelative, with preference being given to a noncustodial parent in accordance with
Section 78-3a-307, can be identified who has the ability and iswilling to provide care for the child
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who would otherwise be placed in shelter care, including:

(i) taking the child to medical, mental health, dental, and educationa appointments at the
request of the division; and

(i1) therelative has the ability to make the child available to division services and the
guardian ad litem; and

(c) therelative agreesto care for the child on an emergency basis under the following
conditions:

(i) therelative meetsthe criteriafor an emergency kinship placement under Subsection (2);

(ii) therelative agreesto not allow the custodial parent or guardian to have any contact
with the child until after the shelter hearing unless authorized by the division in writing;

(iii) therelative agreesto contact law enforcement and the division if the custodial parent
or guardian attempts to make unauthorized contact with the child;

(iv) therelative agreesto allow the division and the child's guardian ad litem to have
access to the child;

(v) therelative has been informed and understands that the division may continue to search
for other possible kinship placements for long-term care, if needed;

(vi) therelativeis willing to assist the custodial parent or guardian in reunification efforts
at the request of the division, and to follow all court orders; and

(vii) thechild is comfortable with the relative.

(2) Beforethedivision places achild in an emergency kinship placement, the division
must:

() request the name of areference and when possible, contact the reference and determine
the answer to the following questions:

(i) would the person identified as a reference place a child in the home of the emergency
kinship placement; and

(ii) arethere any other relativesto consider as a possible emergency or long-term
placement for the child;

(b) havethe custodial parent or guardian sign an emergency kinship placement agreement
form during the investigation;

(c) complete acriminal background check described in Sections 62A-4a-202.4 and
78-3a-307.1 on all personsliving in the relative's household;
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(d) complete a home inspection of the relative's home; and

(e) have the emergency kinship placement approved by afamily service specialist.

(3) Assoon as possible after the emergency placement and prior to the shelter hearing
required by Section 78-3a-306, the division shall convene afamily unity meeting.

(4) After an emergency kinship placement, the division caseworker must:

() respond to the emergency kinship placement's calls within one hour if the custodial
parents or guardians attempt to make unauthorized contact with the child or attempt to remove the
child;

(b) complete al removal paperwork, including the notice provided to the custodial parents
and guardians under Section 78-3a-306;

(c) contact the attorney genera to schedule a shelter hearing;

(d) complete the kinship procedures required in Section 78-3a-307, including, within five
days after placement, the criminal history record check described in Subsection (5); and

(e) continue to search for other relatives as a possible long-term placement, if needed.

(5) (@) In order to determine the suitability of the kinship placement and to conduct a
background screening and investigation of individuals living in the household in which achild is
placed, each individual living in the household in which the child is placed shall be fingerprinted.
If no disqualifying record isidentified at the state level, the fingerprints shall be forwarded by the
division to the Federal Bureau of Investigation for a national criminal history record check.

(b) The cost of those investigations shall be borne by whomever received placement of
the child, except that the division may pay all or part of the cost of those investigationsiif the
person with whom the child is placed is unable to pay.

Section 4. Section 62A-4a-409 is amended to read:

62A-4a-409. |nvestigation by division -- Temporary protective custody -- Preremoval
interviews of children.

(1) Thedivision shall make a thorough pre-removal investigation upon receiving either
an oral or written report of alleged abuse, neglect, fetal alcohol syndrome, or fetal drug
dependency, when there is reasonabl e cause to suspect a situation of abuse, neglect, fetal alcohol
syndrome, or fetal drug dependency. The primary purpose of that investigation shall be protection
of the child.

(2) The preremoval investigation shall include the same investigative requirements
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described in Section 62A-4a-202.3.

(3) Thedivision shall make awritten report of itsinvestigation. The written report shall
include a determination regarding whether the alleged abuse or neglect was substantiated,
unsubstantiated, or without merit.

(4) (&) Thedivision shall use an interdisciplinary approach whenever possible in dealing
with reports made under this part.

(b) For this purpose, the division shall convene appropriate interdisciplinary "child
protection teams' to assist it in its protective, diagnostic, assessment, treatment, and coordination
Sservices.

(c) A representative of the division shall serve as the team's coordinator and chair.
Members of the team shall serve at the coordinator's invitation, and whenever possible, the team
shall include representatives of health, mental health, education, law enforcement agencies, and
other appropriate agencies or individuals.

(5) In any case where the division supervises, governs, or directs the affairs of any
individual, institution, or facility that has been alleged to be involved in acts or omissions of child
abuse or neglect, the investigation of the reported child abuse or neglect shall be conducted by an
agency other than the division.

(6) If areport of neglect is based upon or includes an allegation of educational neglect the
division shall immediately consult with school authorities to verify the child's status in accordance
with Sections 53A-11-101 through 53A-11-103.

(7) When the division has completed itsinitial investigation under this part, it shall give
notice of that completion to the person who made the initial report.

(8) Division workersor other child protection team members have authority to enter upon
public or private premises, using appropriate legal processes, to investigate reports of alleged child
abuse or neglect.

(9) With regard to any interview of achild prior to removal of that child from [hts] the
child's home:

() except as provided in Subsection (9)(b) or (c), the division shall notify a parent of the
child prior to the interview;

(b) if achild's parent or stepparent, or a parent's paramour has been identified as the
alleged perpetrator, the division need not notify a parent of the child prior to aninitial interview
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with the child;

(c) if the perpetrator is unknown, or if the perpetrator's relationship to the child's family
is unknown, the division may conduct a minimal interview, not to exceed 15 minutes, with the
child prior to notification of the child's parent;

(d) in all cases described in Subsection (9)(b) or (c), a parent of the child shall be notified
as soon as practicable after the child has been interviewed, but in no case later than 24 hours after
the interview has taken place;

(e) achild's parents shall be notified of the time and place of all subsequent interviews
with the child; and

(f) the child shall be allowed to have a support person of the child's choice present. That
support person:

(i) may include, but isnot limited to, a school teacher or administrator, guidance
counselor, or child care provider; and

(if) may not be a person who is alleged to be, or potentially may be, the perpetrator.

(20) In accordance with the procedures and requirements of Sections 62A-4a-202.1
through 62A-4a-202.3 [and-78-3a-361], a division worker or child protection team member may
take a child into protective custody[;] and deliver the child to alaw enforcement officer, or place
the child in an emergency shelter facility approved by the juvenile court, at the earliest opportunity
subsequent to the child's removal from [tts] the child's original environment. Control and
jurisdiction over the child is determined by the provisions of Title 78, Chapter 3a, Juvenile Court
Act of 1996, and as otherwise provided by law.

(11) With regard to cases in which law enforcement has or is conducting an investigation
of alleged abuse or neglect of achild:

() thedivision shall coordinate with law enforcement to ensure that there is an adequate
safety plan to protect the child from further abuse or neglect; and

(b) thedivision isnot required to duplicate an aspect of the investigation that, in the
division's determination, has been satisfactorily completed by law enforcement.

Section 5. Section 78-3a-106 is amended to read:

78-3a-106. Search warrantsand subpoenas-- Authority to issue.

(1) The court has authority to issue search warrants, subpoenas, or investigative subpoenas
in criminal cases, delinquency, and abuse, neglect, and dependency proceedings for the same

-10-
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purposes, in the same manner and pursuant to the same procedures set forth in the code of criminal
procedure for the issuance of search warrants, subpoenas, or investigative subpoenas in other trial
courtsin the state.

(2) (a) If it appears to the court upon an affidavit sworn to by a peace officer or any other
person, and upon the examination of other witnesses, if required by the judge, that there is probable
cause to believe that a child is being ill-treated by [his] the child's parent, guardian, or custodian,
or is being detained, ill-treated, or harbored against the desires of [his] the child's parent, guardian,
or custodian, in any place within the jurisdiction of the court, the court may issue a warrant
authorizing a child protective services worker or peace officer to search for the child and take the

child into protective custody.

(b) Pursuant to Section 77-23-210, [the] a peace officer making the search may enter a
house or premises by force, if necessary, in order to remove the child.

(c) The [effieer] person executing the warrant shall then take the child to the place of
shelter designated by the court.

Section 6. Section 78-3a-301 [{Subsection{L)y{m)Repeated-074061062)] is amended to

read:
78-3a-301 [{Subsection{h{m)tsrepeated0761/62)]. Court-ordered removal of a

minor from the child's home or school following petition filing -- Grounds for removal.

(1) [Thebivisionef-Chitd-anc-Hamity-Servicestnay-notremoveachite-rom

tntesstheretssubstantial-catseto-betteve] After a petition has been filed under Subsection

78-3a-305(1), if the minor who is the subject of the petition is not in the protective custody of the

division, a court may order that the minor be removed from the minor's home or otherwise taken

into protective custody if the court finds, by a preponderance of the evidence, that any one or more

of the following circumstances exist:
(@) thereisa § [substanttat] IMMINENT s danger to the physical health or safety of the minor
and the minor's
physical health or safety may not be protected without removing [him] the minor from [hts
parent's| the custody of the minor's parent or guardian. If aminor has previously been adjudicated

as abused, neglected, or dependent, and a subsequent incident of abuse, neglect, or dependency has
occurred involving the same alleged abuser or under similar circumstance as the previous abuse,

-11-  Senate 2™ Reading Amendments 3-6-2002 swpwh
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that fact constitutes prima facie evidence that the [ehttd] minor cannot safely remain in the custody
of [hts] the minor's parent;

(b) aparent or guardian engages in or threatens the [ehitd] minor with unreasonable
conduct that causes the minor to suffer emotional damage and there are no reasonable means
available by which the minor's emotional health may be protected without removing the minor
from the custody of [hts] the minor's parent or guardian;

(c) (i) the minor or another minor residing in the same household has been physically or
sexually abused, or is deemed to be at substantial risk of being physically or sexually abused, by
aparent or guardian, a member of the parent's or guardian's household, or other person known to
the parent or guardian.

(it) For purposes of this Subsection (1)(c), another minor residing in the same household
may not be removed from the home unless that minor is [eleemed] considered to be at substantial
risk of being physically or sexually abused as described in Subsection (1)(c)(i) or (iii).

(i) If aparent or guardian has received actual notice that physical or sexual abuse by a
person known to the parent has occurred, and there is evidence that the parent or guardian failed
to protect the [ehHtd] minor by alowing the [ekHd] minor to be in the physical presence of the
alleged abuser, that fact constitutes prima facie evidence that the [ehitd] minor is at substantial risk
of being physically or sexually abused;

(d) the parent or guardian is unwilling to have physical custody of the [ehttd] minor;

(e) the minor has been abandoned or left without any provision for [kts] the minor's
support;

(f) aparent or guardian who has been incarcerated or institutionalized has not arranged or
cannot arrange for safe and appropriate care for the minor;

(g) arelative or other adult custodian with whom the minor has been left by the parent or
guardian is unwilling or unable to provide care or support for the minor, the whereabouts of the
parent or guardian are unknown, and reasonabl e efforts to locate [ktm] the parent or guardian have

been unsuccessful;

(h) the minor isinimmediate need of [trgent] medical care;

(i) (i) aparent'sor guardian's actions, omissions, or habitual action create an environment
that poses athreat to the [ehite!s] minor's health or safety; or

(if) aparent's or guardian's action in leaving a[ehitd] minor unattended would reasonably

-12 -
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pose athreat to the [ehitets] minor's health or safety;

() (i) the minor or another minor residing in the same household has been neglected; and

(i) for purposes of Subsection (j)(i), another minor residing in the same household may
not be removed unless that minor is deemed to be at substantial risk of being neglected;

(K) aninfant has been abandoned, as defined in Section 78-3a-313.5;

() the parent or guardian, or an adult residing in the same household as the parent or
guardian, has been charged or arrested pursuant to Title 58, Chapter 37d, Clandestine Drug Lab
Act, and any clandestine laboratory operation, as defined in Section 58-37d-3, was located in the
residence or on the property where the [ehttd] minor resided; or

tegistatare].
(2) [Fhebtvistonof-Chitd-antHamtty-Serviees| A court may not remove a minor from
the parent's or quardian's custody [ef-Hisparent-setely] on the basis of educationa § [FORMEBDIEA] §

neglect, in the

absence of one of the factors described in Subsection (1).

(3) [Fhebivistonof-Chitd-antHamtty-Serviees| A court may not remove aminor from
the parent's or guardian's custody [ef-htsparent-sotely] on the basis of mental illness or poverty of

the parent or guardian, in the absence of one of the factors described in Subsection (1).

Vi ha D Q- il Al o A O rrac-chag anrae N+l
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[5-a)] (4) A minor removed from the custody of [htshattrat] the minor's parent or
guardian under this section may not be placed or kept in a secure detention facility pending further
court proceedings unless the minor is detainable based on guidelines promulgated by the Division
of Y outh Corrections.

(5) This section does not preclude remova of a minor from the minor's home without a

warrant or court order under Section 62A-4a-202.1.
Section 7. Section 78-3a-306 is amended to read:
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400 78-3a-306. Shelter hearing.

401 (1) A shelter hearing shall be held within 72 hours excluding weekends and holidays after
402  any oneor al of the following occur:

403 (@) removal of the child from his home by the Division of Child and Family Services;
404 (b) placement of the child in the protective custody of the Division of Child and Family
405  Services;

406 (c) emergency kinship placement under Subsection [78-3a-30(4}(b)(t}] 62A-4a-202.1(6);
407 or

408 (d) asan aternative to removal of the child, a parent has entered a domestic violence

409  shelter at the request of the Division of Child and Family Services.

410 (2) Upon the occurrence of any of the circumstances described in Subsections (1)(a)

411  through (1)(d), the division shall issue a notice that contains all of the following:

412 (a) the name and address of the person to whom the notice is directed;

413 (b) the date, time, and place of the shelter hearing;

414 (c) the name of the minor on whose behalf a petition is being brought;

415 (d) aconcise statement regarding:

416 (i) thereasonsfor removal or other action of the division under Subsection (1); and
417 (i) the alegations and code sections under which the proceeding has been instituted,;
418 (e) astatement that the parent or guardian to whom notice is given, and the minor, are

419 entitled to have an attorney present at the shelter hearing, and that if the parent or guardian is
420 indigent and cannot afford an attorney, and desires to be represented by an attorney, one will be
421  provided; and

422 (f) astatement that the parent or guardian is liable for the cost of support of the minor in
423  the protective custody, temporary custody, and custody of the division, and the cost for legal
424 counsel appointed for the parent or guardian under Subsection (2)(e), according to his financial
425  ability.

426 (3) That notice shall be personally served as soon as possible, but no later than one

427  business day after removal of achild from his home, on:

428 (a) the appropriate guardian ad litem; and
429 (b) both parents and any guardian of the minor, unless they cannot be located.
430 (4) Thefollowing persons shall be present at the shelter hearing:
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(a) thechild, unlessit would be detrimental for the child;

(b) the child's parents or guardian, unless they cannot be located, or fail to appear in
response to the notice;

(c) counsel for the parents, if one has been requested,

(d) thechild'sguardian ad litem;

(e) the caseworker from the Division of Child and Family Services who has been assigned
to the case; and

(f) the attorney from the attorney general's office who is representing the division.

(5) (@) At the shelter hearing, the court shall provide an opportunity for the minor's parent
or guardian, if present, and any other person having relevant knowledge, to provide relevant
testimony. The court may also provide an opportunity for the minor to testify.

(b) The court may consider all relevant evidence, in accordance with the Utah Rules of
Juvenile Procedure. The court shall hear relevant evidence presented by the minor, his parent or
guardian, the requesting party, or their counsel, but may in its discretion limit testimony and
evidence to only that which goes to the issues of removal and the child's need for continued
protection.

(6) If the child isin the protective custody of the division, the division shall report to the
court:

(a) thereasons why the minor was removed from the parent's or guardian's custody;

(b) any services provided to the child and his family in an effort to prevent removal;

(c) the need, if any, for continued shelter;

(d) the available servicesthat could facilitate the return of the minor to the custody of his
parent or guardian; and

(e) whether the child has any relatives who may be able and willing to take temporary
custody.

(7) The court shall consider all relevant evidence provided by persons or entities
authorized to present relevant evidence pursuant to this section.

(8) If necessary to protect the child, preserve the rights of a party, or for other good cause
shown, the court may grant no more than one time-limited continuance, not to exceed five judicial
days.

(9) If the child isin the protective custody of the division, the court shall order that the
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462  minor be released from the protective custody of the division unlessit finds, by a preponderance
463  of the evidence, that any one of the following exist:

464 (a) thereisasubstantial danger to the physical health or safety of the minor and the minor's
465 physical heath or safety may not be protected without removing him from his parent's custody.
466 If aminor has previously been adjudicated as abused, neglected, or dependent and a subsequent
467 incident of abuse, neglect, or dependency occurs, that fact constitutes prima facie evidence that the
468  child cannot safely remain in the custody of his parent;

469 (b) the minor is suffering emotional damage, as may be indicated by, but is not limited to,
470  extreme anxiety, depression, withdrawal, or negative aggressive behavior toward self or others,
471  and there are no reasonable means available by which the minor's emotional health may be

472 protected without removing the minor from the custody of his parent;

473 (c) the minor or another minor residing in the same household has been physically or

474  sexually abused, or is[deemed] considered to be at substantial risk of being physically or sexually
475  abused, by a parent, a member of the parent's household, or other person known to the parent. If
476  aparent hasreceived actual notice that physical or sexual abuse by a person known to the parent
477  hasoccurred, and there is evidence that the parent has allowed the child to be in the physical

478  presence of the aleged abuser, that fact constitutes prima facie evidence that the child is at

479  substantial risk of being physicaly or sexually abused,;

480 (d) the parent is unwilling to have physical custody of the child;
481 (e) the minor has been left without any provision for his support;
482 (f) aparent who has been incarcerated or institutionalized has not or cannot arrange for

483 safe and appropriate care for the minor;

484 (g) arelative or other adult custodian with whom the minor has been left by the parent is
485 unwilling or unable to provide care or support for the minor, the whereabouts of the parent are
486  unknown, and reasonable efforts to locate him have been unsuccessful;

487 (h) the minor isin immediate need of medical care;

488 (i) the physical environment or the fact that the child is |eft unattended poses a threat to
489  thechild's hedth or safety;

490 (1) the minor or another minor residing in the same household has been neglected;

491 (K) the parent, or an adult residing in the same household as the parent, has been charged

492  or arrested pursuant to Title 58, Chapter 37d, Clandestine Drug Lab Act, and any clandestine
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laboratory operation, as defined in Section 58-37d-3, was located in the residence or on the
property where the child resided; or

() the child'swelfareis otherwise endangered.

(10) (@) The court shall also make a determination on the record as to whether reasonable
efforts were made to prevent or eliminate the need for removal of the minor from his home and
whether there are available services that would prevent the need for continued removal. If the
court finds that the minor can be safely returned to the custody of his parent or guardian through
the provision of those services, it shall place the minor with his parent or guardian and order that
those services be provided by the division.

(b) In making that determination, and in ordering and providing services, the child's health,
safety, and welfare shall be the paramount concern, in accordance with federal law.

(11) Wherethe division'sfirst contact with the family occurred during an emergency
situation in which the child could not safely remain at home, the court shall make afinding that
any lack of preplacement preventive efforts was appropriate.

(12) In cases where actual sexual abuse or abandonment, or serious physical abuse or
neglect are involved, neither the division nor the court has any duty to make "reasonabl e efforts’
or to, in any other way, attempt to maintain a child in his home, return a child to his home, provide
reunification services, or attempt to rehabilitate the offending parent or parents.

(13) The court may not order continued removal of a minor solely on the basis of
educational neglect as described in Subsection 78-3a-103(2)(r)(ii).

(14) (8 Whenever acourt orders continued removal of aminor under this section, it shall
state the facts on which that decision is based.

(b) If no continued removal is ordered and the minor is returned home, the court shall state
the facts on which that decision is based.

(15) If the court finds that continued removal and temporary custody are necessary for the
protection of a child because harm may result to the child if he were returned home, it shall order
continued removal regardless of any error in theinitial removal of the child, or the failure of a
party to comply with notice provisions, or any other procedural requirement of this chapter or Title
62A, Chapter 4a, Child and Family Services.

Section 8. Effective date.

This act takes effect on July 1, 2002.
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L egislative Review Note
asof 1-31-02 1:47 PM

A limited legal review of thislegidlation raises no obvious constitutional or statutory concerns.

Office of L egidative Research and General Counsel
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