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BLOOD AND BREATH ALCOHOL TESTING

2002 GENERAL SESSION
STATE OF UTAH
Sponsor: Paul Ray
Thisact modifies provisions of the Motor Vehicle Code and the Criminal Coderelating to
testing of blood or breath alcohol levelsin driving under the influence cases, automabile
homicide cases, flying under the influence case, and boating under the influence cases.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

41-6-44, aslast amended by Chapters 64, 289, 309 and 355, Laws of Utah 2001

41-6-44.5, as last amended by Chapter 161, Laws of Utah 1993

41-6-44.12, as enacted by Chapter 157, Laws of Utah 1999

53-3-418, as last amended by Chapter 85, Laws of Utah 2001

72-10-501, as renumbered and amended by Chapter 270, Laws of Utah 1998

72-10-504, as renumbered and amended by Chapter 270, Laws of Utah 1998

73-18-12.2, aslast amended by Chapter 94, Laws of Utah 1998

73-18-12.4, as enacted by Chapter 118, Laws of Utah 1987

76-5-207, aslast amended by Chapter 161, Laws of Utah 1993
Be it enacted by the Legislature of the state of Utah:

Section 1. Section 41-6-44 is amended to read:

41-6-44. Driving under theinfluence of alcohol, drugs, or with specified or unsafe
blood alcohol concentration -- M easurement of blood or breath alcohol -- Criminal
punishment -- Arrest without warrant -- Penalties -- Suspension or revocation of license.

(1) Asusedinthis section:

(@) "educational series’ means an educational series obtained at a substance abuse program
that is approved by the Board of Substance Abuse in accordance with Section 62A-8-107;

(b) "prior conviction" means any conviction for aviolation of:
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(i) thissection;

(ii) acohol-related reckless driving under Subsections (9) and (10);

(iii) local ordinances similar to this section or acohol-related reckless driving adopted in
compliance with Section 41-6-43;

(iv) automobile homicide under Section 76-5-207; or

(v) statutes or ordinancesin effect in any other state, the United States, or any district,
possession, or territory of the United States which would constitute a violation of this section or
alcohol-related reckless driving if committed in this state, including punishments administered
under 10 U.S.C. Sec. 815;

(c) "screening and assessment” means a substance abuse addiction and dependency
screening and assessment obtained at a substance abuse program that is approved by the Board of
Substance Abuse in accordance with Section 62A-8-107;

(d) "serious bodily injury" means bodily injury that creates or causes serious permanent
disfigurement, protracted loss or impairment of the function of any bodily member or organ, or
creates a substantial risk of death;

(e) "substance abuse treatment” means treatment obtained at a substance abuse program
that is approved by the Board of Substance Abuse in accordance with Section 62A-8-107;

(f) "substance abuse treatment program™ means a state licensed substance abuse program;

(g) aviolation of this section includes a violation under alocal ordinance similar to this
section adopted in compliance with Section 41-6-43; and

(h) the standard of negligence isthat of simple negligence, the failure to exercise that
degree of care that an ordinarily reasonable and prudent person exercises under like or similar
circumstances.

(2) (&) A person may not operate or be in actual physical control of avehicle within this
state if the person:

(i) hassufficient alcohol in his body at the time of operation or actual physical control that
a subsequent chemical test [ tth ' i

shows that the person has a blood or breath alcohol concentration of .08 grams or greater[+of] at
the time of the test;
(if) isunder the influence of alcohol, any drug, or the combined influence of acohol and

any drug to a degree that renders the person incapable of safely operating a vehiclel-]; or
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(iii) has ablood or breath alcohol concentration of .08 grams or greater at the time of

operation or actual physical contral.
(b) Thefact that a person charged with violating this section is or has been legally entitled
to use acohol or adrug is not a defense against any charge of violating this section.

(c) Alcohol concentration in the blood shall be based upon grams of alcohol per 100
milliliters of blood, and alcohol concentration in the breath shall be based upon grams of alcohol
per 210 liters of breath.

(3) (&) A person convicted thefirst or second time of aviolation of Subsection (2) is guilty
of a

(i) class B misdemeanor; or

(i1) class A misdemeanor if the person:

(A) hasaso inflicted bodily injury upon another as a proximate result of having operated
the vehicle in anegligent manner;

(B) had a passenger under 16 years of age in the vehicle at the time of the offense; or

(C) was 21 years of age or older and had a passenger under 18 years of age in the vehicle
at the time of the offense.

(b) A person convicted of aviolation of Subsection (2) is guilty of athird degree felony
if the person has also inflicted serious bodily injury upon another as a proximate result of having
operated the vehicle in a negligent manner.

(4) (&) Aspart of any sentence imposed the court shall, upon afirst conviction, impose a
mandatory jail sentence of not less than 48 consecutive hours.

(b) The court may, as an alternative to al or part of ajail sentence, require the person to:

(i) work in acompensatory-service work program for not less than 24 hours; or

(ii) participate in home confinement through the use of electronic monitoring in
accordance with Subsection (13).

(c) Inaddition to thejail sentence, compensatory-service work program, or home
confinement, the court shall:

(i) order the person to participate in a screening and assessment;

(if) order the person to participate in an educational seriesif the court does not order
substance abuse treatment as described under Subsection (4)(d); and

(iii) impose afine of not less than $700.
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(d) The court may order the person to obtain substance abuse treatment if the substance
abuse treatment program determines that substance abuse treatment is appropriate.

(e)(i) Except as provided in Subsection (4)(e)(ii), the court may order probation for the
person in accordance with Subsection (14).

(i) If thereisadmissible evidence that the person had a blood alcohol level of .16 or
higher, the court shall order probation for the person in accordance with Subsection (14).

(5) (a) If aperson isconvicted under Subsection (2) within ten years of a prior conviction
under this section, the court shall as part of any sentence impose a mandatory jail sentence of not
less than 240 consecutive hours.

(b) The court may, as an alternative to all or part of ajail sentence, require the person to:

(i) work in acompensatory-service work program for not less than 240 hours; or

(ii) participate in home confinement through the use of electronic monitoring in
accordance with Subsection (13).

(c) Inaddition to thejail sentence, compensatory-service work program, or home
confinement, the court shall:

(i) order the person to participate in a screening and assessment;

(if) order the person to participate in an educational seriesif the court does not order
substance abuse treatment as described under Subsection (5)(d); and

(iii) impose afine of not less than $800.

(d) The court may order the person to obtain substance abuse treatment if the substance
abuse treatment program determines that substance abuse treatment is appropriate.

(e) The court shall order probation for the person in accordance with Subsection (14).

(6) (&) A conviction for aviolation of Subsection (2) isathird degreefelony if itis
committed:

(i) within ten years of two or more prior convictions under this section; or

(ii) at any time after a conviction of:

(A) automobile homicide under Section 76-5-207 that is committed after July 1, 2001; or

(B) afelony violation under this section that is committed after July 1, 2001.

(b) Under Subsection (3)(b) or (6)(a), if the court suspends the execution of a prison
sentence and places the defendant on probation the court shall impose:

(i) afineof not lessthan $1,500; and
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(i) amandatory jail sentence of not less than 1,500 hours.

(c) For Subsection (6)(a) or (b), the court shall impose an order requiring the person to
obtain a screening and assessment and substance abuse treatment at a substance abuse treatment
program providing intensive care or inpatient treatment and long-term closely supervised
follow-through after treatment for not less than 240 hours.

(d) In addition to the penalties required under Subsection (6)(b), the court may require the
person to participate in home confinement through the use of electronic monitoring in accordance
with Subsection (13).

(7) The mandatory portion of any sentence required under this section may not be
suspended and the convicted person is not eligible for parole or probation until any sentence
imposed under this section has been served. Probation or parole resulting from a conviction for
aviolation under this section may not be terminated.

(8) (a) (i) The provisionsin Subsections (4), (5), and (6) that require a sentencing court to
order a convicted person to: participate in a screening and assessment; and an educational series;
obtain, in the discretion of the court, substance abuse treatment; obtain, mandatorily, substance
abuse treatment; or do a combination of those things, apply to a conviction for aviolation of
Section 41-6-44.6 or 41-6-45 under Subsection (9).

(ii) The court shall render the same order regarding screening and assessment, an
educational series, or substance abuse treatment in connection with afirst, second, or subsequent
conviction under Section 41-6-44.6 or 41-6-45 under Subsection (9), as the court would render in
connection with applying respectively, the first, second, or subsequent conviction requirements of
Subsections (4), (5), and (6).

(b) If aperson failsto complete all court ordered screening and assessment, educational
series, and substance abuse treatment, or fails to pay all fines and fees, including fees for restitution
and treatment costs, the court shall notify the Driver License Division of afailure to comply. Upon
receiving the notification, the division shall suspend the person's driving privilege in accordance
with Subsections 53-3-221(2) and (3).

(9) () (i) When the prosecution agrees to aplea of guilty or no contest to acharge of a
violation of Section 41-6-45, of an ordinance enacted under Section 41-6-43, or of Section
41-6-44.6 in satisfaction of, or as a substitute for, an original charge of aviolation of this section,
the prosecution shall state for the record a factual basis for the plea, including whether or not there
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had been consumption of alcohol, drugs, or acombination of both, by the defendant in connection
with the violation.

(if) The statement is an offer of proof of the facts that shows whether there was
consumption of alcohol, drugs, or a combination of both, by the defendant, in connection with the
violation.

(b) The court shall advise the defendant before accepting the plea offered under this
Subsection (9)(b) of the consequences of a violation of Section 41-6-44.6 or of Section 41-6-45.

(c) The court shall notify the Driver License Division of each conviction of Section
41-6-44.6 or 41-6-45 entered under this Subsection (9).

(10) A peace officer may, without awarrant, arrest a person for aviolation of this section
when the officer has probable cause to believe the violation has occurred, although not in his
presence, and if the officer has probable cause to believe that the violation was committed by the
person.

(11) (&8 The Driver License Division shall:

(i) suspend for 90 days the operator's license of a person convicted for the first time under
Subsection (2);

(if) revoke for one year the license of a person convicted of any subsequent offense under
Subsection (2) if the violation is committed within a period of ten years from the date of the prior
violation; and

(iii) suspend or revoke the license of a person as ordered by the court under Subsection
(12).

(b) The Driver License Division shall subtract from any suspension or revocation period
the number of days for which alicense was previously suspended under Section 53-3-223 or
53-3-231, if the previous suspension was based on the same occurrence upon which the record of
conviction is based.

(12) (&) Inaddition to any other penalties provided in this section, a court may order the
operator’s license of a person who is convicted of aviolation of Subsection (2) to be suspended
or revoked for an additional period of 90 days, 180 days, one year, or two years to remove from
the highways those persons who have shown they are safety hazards.

(b) If the court suspends or revokes the person’s license under this Subsection (12)(b), the
court shall prepare and send to the Driver License Division an order to suspend or revoke that
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person's driving privileges for a specified period of time.

(13) (@) If the court orders a person to participate in home confinement through the use of
electronic monitoring, the electronic monitoring shall aert the appropriate corrections, probation
monitoring agency, law enforcement units, or contract provider of the defendant's whereabouts.

(b) The electronic monitoring device shall be used under conditions which require:

(i) the person to wear an electronic monitoring device at all times,

(i) that adevice be placed in the home or other specified location of the person, so that
the person’'s compliance with the court's order may be monitored; and

(iii) the person to pay the costs of the electronic monitoring.

(c) The court shall order the appropriate entity described in Subsection (13)(e) to place an
electronic monitoring device on the person and install electronic monitoring equipment in the
residence of the person or other specified location.

(d) The court may:

(i) require the person's electronic home monitoring device to include a substance abuse
testing instrument;

(i) restrict the amount of alcohol the person may consume during the time the person is
subject to home confinement;

(iii) set specific time and location conditions that alow the person to attend school
educational classes, or employment and to travel directly between those activities and the person’s
home; and

(iv) waiveall or part of the costs associated with home confinement if the personis
determined to be indigent by the court.

(e) The electronic monitoring described in this section may either be administered directly
by the appropriate corrections agency, probation monitoring agency, or by contract with a private
provider.

(f) The electronic monitoring provider shall cover the costs of waivers by the court under
Subsection (13)(c)(iv).

(14) (@) If supervised probation is ordered under Section 41-6-44.6 or Subsection (4)(e)
or (5)(e):

(i) the court shall specify the period of the probation;

(ii) the person shall pay all of the costs of the probation; and
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(iii) the court may order any other conditions of the probation.

(b) The court shall provide the probation described in this section by contract with a
probation monitoring agency or a private probation provider.

(c) The probation provider described in Subsection (14)(b) shall monitor the person's
compliance with all conditions of the person's sentence, conditions of probation, and court orders
received under this article and shall notify the court of any failure to comply with or complete that
sentence or those conditions or orders.

(d) (i) The court may waive all or part of the costs associated with probation if the person
is determined to be indigent by the court.

(if) The probation provider described in Subsection (14)(b) shall cover the costs of waivers
by the court under Subsection (14)(d)(i).

(15) If apersonisconvicted of aviolation of Subsection (2) and there is admissible
evidence that the person had a blood alcohol level of .16 or higher, then if the court does not order:

(a) treatment as described under Subsection (4)(d), (5)(d), or (6)(b)(iii), then the court shall
enter the reasons on the record; and

(b) thefollowing penalties, the court shall enter the reasons on the record:

(i) theinstallation of anignition interlock system as a condition of probation for the person
in accordance with Section 41-6-44.7; or

(i1) theimposition of home confinement through the use of electronic monitoring in
accordance with Subsection (13).

Section 2. Section 41-6-44.5 is amended to read:

41-6-44.5. Admissibility of chemical test resultsin actionsfor driving under the
influence -- Weight of evidence.

(2) (@ Inany civil or criminal action or proceeding in which it is material to prove that a
person was operating or in actual physical control of avehicle while under the influence of acohol
or drugs or with ablood or breath alcohol content statutorily prohibited, the results of a chemical
test or tests as authorized in Section 41-6-44.10 are admissible as evidence.

(b) Inacriminal proceeding, noncompliance with Section 41-6-44.10 does not render the
results of a chemical test inadmissible. Evidence of a defendant’s blood or breath alcohol content
or drug content is admissible except when prohibited by Rules of Evidence or the constitution.

[
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[€3}] (2) This section does not prevent a court from receiving otherwise admissible
evidence as to adefendant's blood or breath alcohol level or drug level at the time [ef-the-aHeged

operatthg-or-actua-physieat-controt] relevant to the alleged offense.

Section 3. Section 41-6-44.12 is amended to read:

41-6-44.12. Reporting test results-- Immunity from liability.

(1) Asusedinthissection, "health care provider" means a person licensed under Title 58,
Chapter 31b, Nurse Practice Act, Title 58, Chapter 67, Utah Medical Practice Act, or Title 58,
Chapter 68, Utah Osteopathic Medical Practice Act.

(2) A health care provider who is providing medical care to any person involved in a motor
vehicle crash may notify, as soon as reasonably possible, the nearest peace officer or law
enforcement agency if the health care provider has reason to believe, as aresult of any test
performed in the course of medical treatment, that the:

(@) person’s blood alcohol concentration meets or exceeds the limit under Subsection
41-6-44(2)(a)(i) or (iii);

(b) person isyounger than 21 years of age and has any measurable blood, breath, or urine
alcohol concentration in the person’s body; or

(c) person has any measurable controlled substance or metabolite of a controlled substance
in the person's body which could be aviolation of Subsection 41-6-44(2)(a)(ii) or Section
41-6-44.6.

(3) Thereport under Subsection (2) shall consist of the:

(@) name of the person being treated;

(b) date and time of the administration of the test; and

(c) resultsdisclosed by the test.

(4) A health care provider participating in good faith in making areport or assisting an
investigator from alaw enforcement agency pursuant to this section isimmune from any liability,
civil or criminal, that otherwise might result by reason of those actions.

(5) A report under Subsection (2) may not be used to support a finding of probable cause
that a person who is not adriver of a vehicle has committed an offense.
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Section 4. Section 53-3-418 is amended to read:

53-3-418. Prohibited alcohol level for drivers-- Procedures, including hearing.

(1) A personwho holds or isrequired to hold a CDL may not drive a commercial motor
vehiclein this state if the person:

by-achemtea-testgivenwithirrtwo-hottrs| sufficient alcohol in his body at the time of operation
or actual physical control that a subsequent chemical test shows that the person has a blood or

breath alcohol concentration of .04 grams or greater at the time of the test after the alleged driving

of the commercial motor vehicle; or

(b) isunder the influence of alcohal, any drug, or the combined influence of alcohol and
any drug to [any] degree that renders the person incapable of safely driving acommercial motor
vehicle[:]; or

(c) hasablood or breath alcohol concentration of .04 grams or greater at the time of

driving the commercial motor vehicle.

(2) A person who holds or isrequired to hold a CDL and who drives a commercia motor
vehiclein this state is considered to have given his consent to atest or tests of hisblood, breath,
or urine to determine the concentration of alcohol or the presence of other drugsin his physical
system.

(3) If apeace officer or port-of-entry agent has reasonable cause to believe that a person
may be violating this section, the peace officer or port-of-entry agent may request the person to
submit to a chemical test to be administered in compliance with Section 41-6-44.3.

(4) When a peace officer or port-of-entry agent requests a person to submit to a test under
this section, he shall advise the person that test results indicating .04 grams or greater alcohol
concentration or refusal to submit to any test requested will result in the person's disqualification
under Section 53-3-414 from driving a commercia motor vehicle.

(5) If test results under this section indicate .04 grams or greater of alcohol concentration
or the person refuses to submit to any test requested under this section, the peace officer or
port-of-entry agent shall on behalf of the division serve the person with immediate notice of the
division'sintention to disqualify the person's privilege to drive acommercia motor vehicle.

(6) When the peace officer or port-of-entry agent serves notice under Subsection (5) he
shall:

-10-
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(a) take any Utah license certificate or permit held by the driver;

(b) issueto the driver atemporary license certificate effective for 29 days,

(c) provide the driver, in amanner specified by the division, basic information regarding
how to obtain a prompt hearing before the division; and

(d) issue a 24-hour out-of-service order.

(7) A notice of disqualification issued under Subsection (6) may serve aso asthe
temporary license certificate under that subsection, if the form is approved by the division.

(8) Asamatter of procedure, the peace officer or port-of-entry agent serving the notice of
disgualification shall, within ten calendar days after the date of service, send to the division the
person's license certificate, a copy of the served notice, and areport signed by the peace officer or
port-of-entry agent that indicates the results of any chemical test administered or that the person
refused atest.

(9) (&) The person has the right to a hearing regarding the disqualification.

(b) Therequest for the hearing shall be submitted to the division in a manner specified by
the division and shall be made within ten calendar days of the date the notice was issued. If
requested, the hearing shall be conducted within 29 days after the notice was issued.

(20) (& A hearing held under this section shall be held before the division and in the
county where the notice was issued, unless the division agrees to hold the hearing in another
county.

(b) The hearing shall be documented and shall determine:

(i) whether the peace officer or port-of-entry agent had reasonable grounds to believe the
person had been driving amotor vehicle in violation of this section;

(if) whether the person refused to submit to any requested test; and

(iii) any test results obtained.

(c) Inconnection with ahearing the division or its authorized agent may administer oaths
and may issue subpoenas for the attendance of witnesses and the production of relevant books and
documents.

(d) One or more members of the division may conduct the hearing.

(e) A decision made after a hearing before any number of members of the division isas
valid asif the hearing were held before the full membership of the division.

(f) After ahearing under this section the division shall indicate by order if the person's

-11-
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CDL isdisquaified.

(g) If the person for whom the hearing is held fails to appear before the division as required
in the notice, the division shall indicate by order if the person's CDL is disqualified.

(11) If thedivision disqualifies a person under this section, the person may petition for a
hearing under Section 53-3-224. The petition shall be filed within 30 days after the division issues
the disqualification.

(12) (&) A person who violates this section shall be punished in accordance with Section
53-3-414.

(b) In accordance with Section 53-3-414, the first disqualification under this section shall
be for one year, and a second disqualification shall be for life.

(13) (a) In addition to the feesimposed under Section 53-3-205 for reinstatement of a
CDL, afee under Section 53-3-105 to cover administrative costs shall be paid before the driving
privilege is reinstated.

(b) The feesunder Sections 53-3-105 and 53-3-205 shall be canceled if an unappeal ed
hearing at the division or court level determines the disqualification was not proper.

Section 5. Section 72-10-501 is amended to read:

72-10-501. Flying under theinfluence of alcohol, drugs, or with specified or unsafe
blood alcohol concentration -- Calculations of blood or breath alcohol -- Criminal
punishment -- Arrest without warrant.

(1) (&) A person may not operate or be in actual physical control of an aircraft within this

state if the person:

sufficient alcohal in his body at the time of operation or actual physical control that a subsequent

chemical test shows that the person has a blood or breath alcohol concentration of .04 grams or
greater at the time of the test;
(if) isunder the influence of alcohol, any drug, or the combined influence of acohol and

any drug to a degree that renders the person incapabl e of safely operating an aircraft[-];_or
(iii) hasablood or breath alcohol concentration of .04 grams or greater at the time of

operation or actual physical control.
(b) Thefact that a person charged with violating this section is or has been legally entitled

-12 -
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369 touseacohol or adrug isnot adefense against any charge of violating this section.
370 torH
371
372  per21otitersof-breath:] Calculations of blood or breath alcohol concentration under this section
373  shal be made in accordance with Subsection 41-6-44(2).

374 (3) (&) A person convicted of aviolation of Subsection (1) isguilty of a
375 (i) classB misdemeanor; or
376 (ii) class A misdemeanor if the person has also inflicted bodily injury upon another as a

377  proximate result of having operated the aircraft in a negligent manner.

378 (b) Inthissection, the standard of negligenceisthat of simple negligence, the failure to
379 exercisethat degree of care that an ordinarily reasonable and prudent person exercises under like
380 or similar circumstances.

381 (4) A peace officer may, without awarrant, arrest a person for aviolation of this section
382  when the officer has probable cause to believe:

383 () theviolation has occurred, although not in the officer's presence; and

384 (b) theviolation was committed by that person.

385 Section 6. Section 72-10-504 is amended to read:

386 72-10-504. Admissibility of chemical test resultsin actionsfor flying under the

387 influence-- Weight of evidence.

388 (D) (& Inany civil or criminal action or proceeding in which it is material to provethat a
389  person was operating or in actual physical control of an aircraft while under the influence of

390 acohal, drugs, or with ablood or breath acohol content statutorily prohibited, the results of a
391 chemical test or tests as authorized in Section 72-10-502 are admissible as evidence.

392 (b) (i) Inacrimina proceeding, noncompliance with Section 72-10-502 does not render
393 theresults of the chemical test inadmissible.
394 (if) Evidence of a defendant's blood or breath alcohol content or drug content is admissible

395  except when prohibited by Rules of Evidence or the constitution.
396 '
397
398
399

-13-
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[€3}] (2) This section does not prevent a court from receiving otherwise admissible
evidence as to a defendant's blood or breath alcohol level or drug level at the time [of-the-aHeged
operatgor-actua-physieal-controt] relevant to the alleged offense.

Section 7. Section 73-18-12.2 is amended to read:

73-18-12.2. Boating under theinfluence of alcohol or drugsor with high blood or

breath alcohol content -- Criminal punishment -- Arrest without a warrant.

D@
not operate avessel on the waters of this state if the person:

] has sufficient
alcohol in his body at the time of operation that a subsequent chemical test shows that the person

has ablood or breath alcohol concentration of .08 grams or greater at the time of the test;

(ii) [theperson] isunder the influence of alcohol or any drug or the combined influence
of alcohol and any drug to a degree which renders the person incapable of safely operating a
vessel[:]; or

(iii) hasablood or breath alcohol concentration of .08 grams or greater at the time of

operation or actual physical control.

(b) Thefact that a person charged with violating this section is or has been legally entitled
to use acohol or adrug is not a defense against any charge of violating this section.

per216itersof breath:] Calculations of blood or breath alcohol concentration under this section
shall be made in accordance with Subsection 41-6-44(2).
(3) For the purposes of this section, the standard of negligence is that of simple negligence,

the failure to exercise that degree of care which an ordinarily reasonable and prudent person
exercises under like or similar circumstances.

(4) (a) Every person who is convicted of aviolation of Subsection (1) is guilty of aclass
B misdemeanor, however, if the person hasinflicted a bodily injury upon another as a proximate
result of having operated the vessel in a negligent manner, he is guilty of aclass A misdemeanor.

(b) No portion of any sentence imposed under Subsection (4)(a) may be suspended.

(5) Inaddition to the penalties provided for in Subsection (4), the court shall, upon afirst
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conviction of aviolation of this section:

() impose amandatory jail sentence of not less than 48 consecutive hours nor more than
240 hours, with emphasis on serving in the drunk tank of the jail, or require the person to work in
a compensatory-service work program for not less than 24 nor more than 50 hours; and

(b) order the person to participate in an assessment and educational series at alicensed
alcohol rehabilitation facility.

(6) Upon asecond conviction within five years after afirst conviction under this section
or under alocal ordinance similar to this section adopted in compliance with Section 73-18-12.1,
the court shall, in addition to the penalties provided for in Subsection (4):

() impose amandatory jail sentence of not less than 240 consecutive hours nor more than
720 hours, with emphasis on serving in the drunk tank of the jail, or require the person to work in
a compensatory-service work program for not less than 80 nor more than 240 hours; and

(b) order the person to participate in an assessment and educational series at alicensed
alcohol rehabilitation facility. The court may, in its discretion, order the person to obtain treatment
at an acohol rehabilitation facility.

(7) Upon a subsequent conviction within five years after a second conviction under this
section or under alocal ordinance similar to this section adopted in compliance with Section
73-18-12.1, the court shall, in addition to the penalties provided for in Subsection (4):

(@) impose amandatory jail sentence of not less than 720 consecutive hours nor more than
2,160 hours with emphasis on serving in the drunk tank of thejail, or require the person to work
in a compensatory-service work program for not less than 240 nor more than 720 hours; and

(b) order the person to obtain treatment at an alcohol rehabilitation facility.

(8) A person convicted of aviolation of this section is not eligible for parole or probation
until any sentence imposed under this section has been served. Probation or parole resulting from
aconviction for aviolation of this section or alocal ordinance similar to this section adopted in
compliance with Section 73-18-12.1 may not be terminated until all fines and fees, including fees
for restitution and rehabilitation costs, assessed against the convicted person, have been paid.

(9) (&) The provisionsin Subsections (5), (6), and (7) requiring a sentencing court to order
aconvicted person to participate in an assessment and educational series at alicensed alcohol
rehabilitation facility or to obtain treatment at an alcohol rehabilitation facility apply to a
conviction for aviolation of Section 73-18-12 that qualifies as a prior offense under Subsection
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(20). A court shall render the same order regarding education or treatment at an alcohol
rehabilitation facility for afirst, second, or subsequent conviction under Section 73-18-12 that
qualifies as a prior offense under Subsection (10), as the court would render for afirst, second, or
subsequent conviction of aviolation of Subsection (1).

(b) For purposes of determining whether a conviction under Section 73-18-12 which
qualified as a prior conviction under Subsection (10) is afirst, second, or subsequent conviction
under this Subsection (9), a previous conviction under either Section 73-18-12 or 73-18-12.2 is
considered a prior conviction. Any acohol rehabilitation program and any community-based or
other education program provided for in this section shall be approved by the Department of
Human Services.

(10) (8 When the prosecution agreesto a plea of guilty or no contest to a charge of a
violation of Section 73-18-12 or of alocal ordinance similar to that section adopted in compliance
with Section 73-18-12.1, the prosecution shall state for the record a factual basis for the plea,
including whether there had been consumption of alcohol or drugs by the defendant in connection
with the offense. The statement shall be an offer of proof of the facts which shows whether there
was consumption of alcohol or drugs in connection with the offense.

(b) The court shall advise the defendant before accepting the plea offered under this
subsection of the consequences of aviolation of Section 73-18-12 asfollows. If the court accepts
the defendant's plea of guilty or no contest to a charge of violating Section 73-18-12, and the
prosecutor states for the record that there was consumption of alcohol or drugs by the defendant
in connection with the offense, the resulting conviction is a prior offense for the purposes of
Subsection (9).

(11) A peace officer may, without awarrant, arrest a person for aviolation of this section
when the peace officer has probable cause to believe the violation has occurred, although not in
his presence, and if the peace officer has probable cause to believe that the violation was
committed by the person.

Section 8. Section 73-18-12.4 is amended to read:

73-18-12.4. Operating under the influence -- Admissibility of chemical test -- Other
evidence.

(1) Inany action or proceeding in which it is material to prove that a person was operating
avessel while under the influence of alcohol or with a blood or breath alcohol content statutorily
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prohibited, the results of any chemical test as authorized in Section 73-18-12.6 are admissible as
evidence.

resdtts:

[€3}] (2) The provisions of this section do not prevent a court from receiving any other
admissible evidence as to a defendant’s blood or breath alcohol level at the time [ef-the-aHeged
operatton] relevant to the alleged offense.

Section 9. Section 76-5-207 is amended to read:
76-5-207. Automobile homicide.
(1) (& Criminal homicide is automobile homicide, athird degree felony, if the [actor]

person operates a motor vehicle [

the-teath-of-another by-operatifigthe-vehtele] in a negligent manner[:] causing the death of another

(i) has sufficient alcohol in his body at the time of operation that a subsequent chemical

test shows that the person has a blood or breath alcohol concentration of .08 grams or greater at
the time of the test;
(ii) _isunder the influence of acohol, any drug, or the combined influence of alcohol and

any drug to adegree that renders the person incapable of safely operating avehicle: or

(iii) has ablood or breath alcohol concentration of .08 grams or greater at the time of

operation.
(b) For the purpose of this subsection, "negligent” means simple negligence, the failure

to exercise that degree of care that reasonable and prudent persons exercise under like or similar
circumstances.
(2) (a) Criminal homicide is automobile homicide, a second degree felony, if the [actor]

person operates a motor vehicle [
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524 htete] in acriminally negligent manner[] causing
525 thedeath of another and:
526 (i) _has sufficient alcohol in his body at the time of operation that a subsequent chemical

527  test shows that the person has a blood or breath alcohol concentration of .08 grams or greater at
528 thetime of the test;
529 (ii) _isunder the influence of alcohol, any drug, or the combined influence of alcohol and

530 any drugto adegree that renders the person incapable of safely operating avehicle; or

531 (iii) has ablood or breath alcohol concentration of .08 grams or greater at the time of
532  operation.

533 (b) For the purpose of this [subseetion] section, "criminally negligent” means criminal
534  negligence as defined by Subsection 76-2-103(4).

535 (3) The standards for chemical breath analysis as provided by Section 41-6-44.3 and the

536 provisionsfor the admissibility of chemical test results as provided by Section 41-6-44.5 apply to
537  determination and proof of blood alcohol content under this section.

538 (4) [Percentby-wet '

539 hundredeubie-centtmetersof-btoed:] Calculations of blood or breath alcohol concentration under
540  this section shall be made in accordance with Subsection 41-6-44(2).

541 (5) Thefact that a person charged with violating this section is [eA] or has been legally

542  entitled to use acohol or adrug is not a defense to any charge of violating this section.

543 (6) Evidence of adefendant’s blood or breath alcohol content or drug content is admissible
544  except when prohibited by Rules of Evidence or the constitution.

545 (7) For purposes of this section, "motor vehicle" means any self-propelled vehicle and

546 includes any automobile, truck, van, motorcycle, train, engine, watercraft, or aircraft.

L egislative Review Note
asof 10-25-01 11:43 AM

A limited legal review of thislegidation raises no obvious constitutional or statutory concerns.

Office of L egidative Research and General Counsel
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Committee Note

The Transportation Interim Committee recommended this bill.
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