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House of Representatives State of Utah

318 STATE CAPITOL e SALT LAKE CITY, UTAH 84114 @ (801) 538-1029 ® FAX: (801) 538-1908

March 6, 2002 (11:32pm)

Mr. President:

The House passed S.B. 171, UNIFORM ARBITRATION ACT, by Senator L. Hillyard,
with the following amendments:

1 Page 1, Line 15: At the end of theline, insert "This act is effective May 15,
2003."
2. Page 20, Line 588: After line 588, insert:

"Section 34. Effective Date.
This act takes effect May 15, 2003."

and returns it to the Senate for further consideration.

Respectfully,

bt Gtz

Carole E. Peterson
Chief Clerk

17 sbO17l.amd.wpd 11:32 pm ECM/kjudd
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LEGISLATIVE GENERAL COUNSEL SB. 171
€, Approved for Filing: E. Chelsea-McCarty €.
¢, 02-05-028:37AM ¢,

UNIFORM ARBITRATION ACT
2002 GENERAL SESSION
STATE OF UTAH
Sponsor: LyleW. Hillyard

Thisact enactsthe Utah Uniform Arbitration Act. The act addressesthe effect of an
agreement to arbitrate and the ability to waive provisions. The act also providesfor the
application of judicial relief and the validity of an agreement to arbitrate, a motion to compel
or state arbitration, and provisional remedies. The act addressesthe limitations of
arbitration and the consolidation of separate arbitration proceedings. It providesfor the
appointment of arbitratorsand addresses arbitrators duties and responsibilities. The act
providesfor an arbitration process and addresses judicial enforcement of preaward rulings
by arbitrators, award, and change of award by arbitrator. In addition, the act providesfor
confirmation of award, validating award, and judgment on award. It providesfor remedies,
fees, and expenditures of arbitratorsand addressesjurisdiction, venue, and appeals. The act
conformsto the Electronic Signaturesin Global and National Commer ce Act.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

78-31b-5, as last amended by Chapter 288, Laws of Utah 2000
ENACTS:

78-31a-101, Utah Code Annotated 1953

78-31a-102, Utah Code Annotated 1953

78-31a-103, Utah Code Annotated 1953

78-31a-104, Utah Code Annotated 1953

78-31a-105, Utah Code Annotated 1953

78-31a-106, Utah Code Annotated 1953

78-31a-107, Utah Code Annotated 1953

78-31a-108, Utah Code Annotated 1953
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78-31a-109, Utah Code Annotated 1953
78-31a-110, Utah Code Annotated 1953
78-31a-111, Utah Code Annotated 1953
78-31a-112, Utah Code Annotated 1953
78-31a-113, Utah Code Annotated 1953
78-31a-114, Utah Code Annotated 1953
78-31a-115, Utah Code Annotated 1953
78-31a-116, Utah Code Annotated 1953
78-31a-117, Utah Code Annotated 1953
78-31a-118, Utah Code Annotated 1953
78-31a-119, Utah Code Annotated 1953
78-31a-120, Utah Code Annotated 1953
78-31a-121, Utah Code Annotated 1953
78-31a-122, Utah Code Annotated 1953
78-31a-123, Utah Code Annotated 1953
78-31a-124, Utah Code Annotated 1953
78-31a-125, Utah Code Annotated 1953
78-31a-126, Utah Code Annotated 1953
78-31a-127, Utah Code Annotated 1953
78-31a-128, Utah Code Annotated 1953
78-31a-129, Utah Code Annotated 1953
78-31a-130, Utah Code Annotated 1953
78-31a-131, Utah Code Annotated 1953
REPEALS:
78-31a-1, as enacted by Chapter 225, Laws of Utah 1985
78-31a-2, as enacted by Chapter 225, Laws of Utah 1985
78-31a-3, as enacted by Chapter 225, Laws of Utah 1985
78-31a-4, as enacted by Chapter 225, Laws of Utah 1985
78-31a-5, as enacted by Chapter 225, Laws of Utah 1985
78-31a-6, as enacted by Chapter 225, Laws of Utah 1985
78-31a-7, as enacted by Chapter 225, Laws of Utah 1985

02-05-02 8:37 AM
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78-31a-8, as enacted by Chapter 225, Laws of Utah 1985
78-31a-9, as enacted by Chapter 225, Laws of Utah 1985
78-31a-10, as enacted by Chapter 225, Laws of Utah 1985
78-31a-11, as enacted by Chapter 225, Laws of Utah 1985
78-31a-12, as enacted by Chapter 225, Laws of Utah 1985
78-31a-13, as enacted by Chapter 225, Laws of Utah 1985
78-31a-14, as enacted by Chapter 225, Laws of Utah 1985
78-31a-15, as enacted by Chapter 225, Laws of Utah 1985
78-31a-16, as enacted by Chapter 225, Laws of Utah 1985
78-31a-17, as enacted by Chapter 225, Laws of Utah 1985
78-31a-18, as enacted by Chapter 225, Laws of Utah 1985
78-31a-19, as enacted by Chapter 225, Laws of Utah 1985
78-31a-20, as enacted by Chapter 225, Laws of Utah 1985
Be it enacted by the Legidature of the state of Utah:
Section 1. Section 78-31a-101 is enacted to read:
CHAPTER 3la. UTAH UNIFORM ARBITRATION ACT
78-31a-101. Title.
This chapter is known as the "Utah Uniform Arbitration Act."
Section 2. Section 78-31a-102 is enacted to read:
78-31a-102. Definitions.
As used in this chapter:
(1) "Arbitration organization" means an association, agency, board, commission, or other

entity that is neutral and initiates, sponsors, or administers an arbitration proceeding or isinvolved

in the appointment of an arbitrator.

(2) "Arbitrator" means an individual appointed to render an award, alone or with others,

in acontroversy that is subject to an agreement to arbitrate.

(3) "Court" means a court of competent jurisdiction in this state.

(4) "Knowledge" means actual knowledge.

(5) "Person" means an individual, corporation, business trust, estate, trust, partnership,

limited liability company, association, joint venture, government, governmental subdivision,

agency, or instrumentality, public corporation, or any other legal or commercial entity.
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(6) "Record" means information that isinscribed on atangible medium or that is stored

in an electronic or other medium and is retrievable in perceivable form.
Section 3. Section 78-31a-103 is enacted to read:
78-31a-103. Notice.

(1) Except as otherwise provided in this chapter, a person gives notice to another person

by taking action that is reasonably necessary to inform the other person in ordinary course, whether

or not the other person acquires knowledge of the notice.

(2) A person has notice if the person has knowledge of the notice or has received notice.

(3) A person receives notice when it comes to the person's attention or the noticeis

delivered at the person's place of residence or place of business, or at another location held out by

the person as a place of delivery of such communications.
Section 4. Section 78-31a-104 is enacted to read:
78-31a-104. Application.
(1) This chapter applies to any agreement to arbitrate made on or after May 6, 2002.

(2) This chapter applies to any agreement to arbitrate made before May 6, 2002, if all the

parties to the agreement or to the arbitration proceeding agree on the record.
Section 5. Section 78-31a-105 is enacted to read:

78-31a-105. Effect of agreement to arbitrate -- Nonwaivable provisions.

(1) Except as otherwise provided in Subsections (2) and (3), a party to an agreement to

arbitrate or to an arbitration proceeding may waive or, the parties may vary the effect of, the

requirements of this chapter to the extent permitted by law.

(2) Before acontroversy arises that is subject to an agreement to arbitrate, a party to the

agreement may not:

() waive or agree to vary the effect of the requirements of Subsection 78-31a-106(1),
78-31a-107(1), 78-31a-118(1) or (2), or Section 78-31a-109, 78-31a-127, or 78-31a-129:;
(b) agree to unreasonably restrict the right under Section 78-31a-110 to notice of the

initiation of an arbitration proceeding;

(c) agree to unreasonably restrict the right under Section 78-31a-113 to disclosure of any

facts by a neutral arbitrator; or

(d) waive the right under Section 78-31a-117 of a party to an agreement to arbitrate to be

represented by alawyer at any proceeding or hearing under this chapter, but an employer and a
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|labor organization may waive the right to representation by alawyer in alabor arbitration.

(3) A party to an agreement to arbitrate or arbitration proceeding may not waive, or the

parties may not vary the effect of, the requirements of this section or Sections 78-31a-108,
78-31a-115, 78-31a-119, 78-31a-123 through 78-31a-125, 78-31a-130, Subsection 78-31a-104(1),
78-31a-121(3) or (4), or 78-31a-126(1) or (2).

Section 6. Section 78-31a-106 is enacted to read:

78-31a-106. Application for judicial relief.

(1) Except as otherwise provided in Section 78-31a-129, an application for judicial relief
under this chapter shall be made by motion to the court and heard in the manner provided by law

or rule of court for making and hearing motions.

(2) Unless acivil action involving the agreement to arbitrate is pending, notice of an initial

motion to the court under this chapter shall be served in the manner provided by law for the service

of asummonsin acivil action. Otherwise, notice of the motion must be given in the manner

provided by law or rule of court for serving motions in pending cases.
Section 7. Section 78-31a-107 is enacted to read:
78-31a-107. Validity of agreement to arbitrate.
(1) An agreement contained in arecord to submit to arbitration any existing or subsequent

controversy arising between the parties to the agreement is valid, enforceable, and irrevocable

except upon a ground that exists at law or in equity for the revocation of a contract.

(2) The court shall decide whether an agreement to arbitrate exists or a controversy is

subject to an agreement to arbitrate.
(3) _An arbitrator shall decide whether a condition precedent to arbitrability has been
fulfilled and whether a contract containing avalid agreement to arbitrate is enforceable.

(4) If aparty to ajudicia proceeding challenges the existence of, or claims that a

controversy is not subject to, an agreement to arbitrate, the arbitration proceeding may continue

pending final resolution of the issue by the court, unless the court otherwise orders.
Section 8. Section 78-31a-108 is enacted to read:
78-31a-108. Motion to compel arbitration.
(1) On motion of a person showing an agreement to arbitrate and alleging ancther person's

refusal to arbitrate pursuant to the agreement:

(a) if the refusing party does not appear or does not oppose the motion, the court shall




152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182

SB.171 02-05-02 8:37 AM

order the parties to arbitrate; and

(b) if the refusing party opposes the motion, the court shall proceed summarily to decide

the issue and order the parties to arbitrate unless it finds that there is no enforceable agreement to

arbitrate.
(2) On motion of aperson aleging that an arbitration proceeding has been initiated or

threatened but that there is no agreement to arbitrate, the court shall proceed summarily to decide

theissue. If the court finds that there is an enforceabl e agreement to arbitrate, it shall order the

parties to arbitrate.

(3)_If the court finds that there is no enforceable agreement, it may not, pursuant to

Subsection (1) or (2), order the parties to arbitrate.

(4) The court may not refuse to order arbitration because the claim subject to arbitration

lacks merit or grounds for the claim have not been established.

(5) If aproceeding involving aclaim referable to arbitration under an alleged agreement

to arbitrate is pending in court, a motion under this section must be made in that court. Otherwise

amotion under this section may be made in any court as provided in Section 78-31a-128.

(6) If aparty makes amotion to the court to order arbitration, the court on just terms shall

stay any judicial proceeding that involves a claim alleged to be subject to the arbitration until the

court renders afinal decision under this section.

(7)_If the court orders arbitration, the court on just terms shall stay any judicial proceeding

that involves a claim subject to the arbitration. If a claim subject to the arbitration is severable,

the court may limit the stay to that claim.
Section 9. Section 78-31a-109 is enacted to read:
78-31a-109. Provisional remedies.
(1) Before an arbitrator is appointed and is authorized and able to act, the court, upon

motion of a party to an arbitration proceeding and for good cause shown, may enter an order for

provisiona remedies to protect the effectiveness of the arbitration proceeding to the same extent

and under the same conditions as if the controversy were the subject of acivil action.

(2) After an arbitrator is appointed and is authorized and able to act:

(a) the arbitrator may issue orders for provisiona remedies, including interim awards, as

the arbitrator finds necessary to protect the effectiveness of the arbitration proceeding and to

promote the fair and expeditious resolution of the controversy, to the same extent and under the
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183 same conditions asif the controversy were the subject of acivil action; and

184 (b) aparty to an arbitration proceeding may move the court for a provisional remedy only

185 if the matter is urgent and the arbitrator is not able to act timely or the arbitrator cannot provide
186 an adequate remedy.

187 (3) A party does not waive aright of arbitration by making a motion under Subsection (1)
188  or (2).

189 Section 10. Section 78-31a-110 is enacted to read:

190 78-31a-110. Initiation of arbitration.

191 (1) A person initiates an arbitration proceeding by giving notice in arecord to the other

192 partiesto the agreement to arbitrate in the agreed manner between the parties or, in the absence of

193  agreement, by certified or registered mail, return receipt requested and obtained, or by service as

194  authorized for the commencement of acivil action. The notice must describe the nature of the

195 controversy and the remedy sought.

196 (2) Unless a person objects for lack or insufficiency of notice under Subsection

197  78-31a-116(3) not later than the beginning of the arbitration hearing, the person, by appearing at

198 the hearing, waives any objection to lack of or insufficiency of notice.

199 Section 11. Section 78-31a-111 is enacted to read:
200 78-31a-111. Consolidation of separate arbitration proceedings.
201 (1) Except as otherwise provided in Subsection (3), upon motion of a party to an

202 agreement to arbitrate or to an arbitration proceeding, the court may order consolidation of separate

203  arbitration proceedings as to all or some of the claimsif:

204 (a) there are separate agreements to arbitrate or separate arbitration proceedings between

205 the same persons or one of them is a party to a separate agreement to arbitrate or a separate

206  arbitration proceeding with a third person;

207 (b) the claims subject to the agreements to arbitrate arise in substantial part from the same

208 transaction or series of related transactions;

209 (c) the existence of a common issue of law or fact creates the possibility of conflicting

210 decisionsin the separate arbitration proceedings; and

211 (d) prejudice resulting from afailure to consolidate is not outweighed by the risk of undue

212 delay or prejudice to the rights of or hardship to parties opposing consolidation.

213 (2)_The court may order consolidation of separate arbitration proceedings as to some
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claims and allow other claims to be resolved in separate arbitration proceedings.

(3) _The court may not order consolidation of the claims of a party to an agreement to

arbitrate if the agreement prohibits consolidation.
Section 12. Section 78-31a-112 is enacted to read:
78-31a-112. Appointment of arbitrator -- Service asaneutral arbitrator.

(1) If the parties to an agreement to arbitrate agree on a method for appointing an

arbitrator, that method must be followed, unless the method fails. If the parties have not agreed

on amethod, the agreed method fails, or an arbitrator appointed fails or is unable to act and a

successor has not been appointed, the court, on motion of a party to the arbitration proceeding,

shall appoint the arbitrator. An arbitrator appointed by the court has all the powers of an arbitrator

designated in the agreement to arbitrate or appointed pursuant to the agreed method.

(2) Anindividual who has a known, direct, and material interest in the outcome of the

arbitration proceeding or a known, existing, and substantial relationship with a party may not serve

as an arbitrator required by an agreement to be neutral.
Section 13. Section 78-31a-113 is enacted to read:
78-31a-113. Disclosure by arbitrator.
(1) Before accepting appointment, an individual who is requested to serve as an arbitrator,

after making areasonable inquiry, shall disclose to all parties to the agreement to arbitrate and

arbitration proceeding and to any other arbitrators any known facts that a reasonable person would

consider likely to affect the impartiality of the arbitrator in the arbitration proceeding, including:

(@) _afinancial or personal interest in the outcome of the arbitration proceeding; and

(b) an existing or past relationship with any of the parties to the agreement to arbitrate or

the arbitration proceeding, their counsel or representatives, a witness, or another arbitrator.

(2) An arbitrator has a continuing obligation to disclose to all parties to the agreement to

arbitrate and arbitration proceeding and to any other arbitrators any facts that the arbitrator learns

after accepting appointment which areasonable person would consider likely to affect the

impartiality of the arbitrator.
(3) If an arbitrator discloses afact required by Subsection (1) or (2) to be disclosed and a
party timely objects to the appointment or continued service of the arbitrator based upon the fact

disclosed, the objection may be a ground under Subsection 78-31a-124(1)(b) for vacating an award
made by the arbitrator.
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(4) If the arbitrator did not disclose a fact as required by Subsection (1) or (2), upon timely
objection by a party, the court under Subsection 78-31a-124(1)(b) may vacate an award.

(5) An arbitrator appointed as a neutral arbitrator who does not disclose a known, direct,

and material interest in the outcome of the arbitration proceeding or a known, existing, and

substantial relationship with a party is presumed to act with evident partiality under Subsection
78-31a-124(1)(b).
(6) If the parties to an arbitration proceeding agree to the procedures of an arbitration

organization or any other procedures for challenges to arbitrators before an award is made,

substantial compliance with those procedures is a condition precedent to a motion to vacate an
award on that ground under Subsection 78-31a-124(1)(b).

Section 14. Section 78-31a-114 is enacted to read:

78-31a-114. Action by majority.

If there is more than one arbitrator, the powers of an arbitrator must be exercised by a

majority of the arbitrators, but all of them shall conduct the hearing under Subsection

78-31a-116(3).
Section 15. Section 78-31a-115 is enacted to read:

78-31a-115. Immunity of arbitrator -- Competency to testify -- Attorney'sfeesand

costs.
(1) An arbitrator or an arbitration organization acting in that capacity isimmune from civil

liability to the same extent as ajudge of a court of this state acting in ajudicial capacity.

(2) The immunity afforded by this section supplements any immunity under other law.
(3) Thefailure of an arbitrator to make a disclosure required by Section 78-31a-113 does
not cause any loss of immunity under this section.

(4) Inajudicial, administrative, or Similar proceeding, an arbitrator or representative of

an arbitration organization is not competent to testify, and may not be required to produce records

as to any statement, conduct, decision, or ruling occurring during the arbitration proceeding, to the

same extent as ajudge of acourt of this state acting in ajudicial capacity. This Subsection (4)

does not apply:

() to the extent necessary to determine the claim of an arbitrator, arbitration organization,

or representative of the arbitration organization against a party to the arbitration proceeding; or
(b) to ahearing on amotion to vacate an award under Subsection 78-31a-124(1)(a) or (b)
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if the movant establishes prima facie evidence that a ground for vacating the award exists.

(5) If aperson commences acivil action against an arbitrator, arbitration organization, or

representative of an arbitration organization arising from the services of the arbitrator,

organization, or representative or if a person seeks to compel an arbitrator or a representative of

an arbitration organization to testify or produce records in violation of Subsection (4), and the

court decides that the arbitrator, arbitration organization, or representative of an arbitration

organization isimmune from civil liability or that the arbitrator or representative of the

organization is not competent to testify, the court shall award to the arbitrator, organization, or

representative reasonabl e attorney's fees and other reasonable expenses of litigation.
Section 16. Section 78-31a-116 is enacted to read:
78-31a-116. Arbitration process.
(1) An arbitrator may conduct an arbitration in a manner the arbitrator considers

appropriate for afair and expeditious disposition of the proceeding. The authority conferred upon

the arbitrator includes the power to hold conferences with the parties to the arbitration proceeding

before the hearing and, among other matters, determine the admissibility, relevance, materiaity,

and weight of any evidence.

(2) An arbitrator may decide a request for summary disposition of aclaim or particular

issue:

(a) if all interested parties agree; or

(b) upon request of one party to the arbitration proceeding if that party gives notice to all

other parties to the proceeding, and the other parties have areasonable opportunity to respond.

(3) If an arbitrator orders a hearing, the arbitrator shall set atime and place and give notice

of the hearing not less than five days before the hearing begins. Unless a party to the arbitration

proceeding makes an objection to lack or insufficiency of notice not later than the beginning of the

hearing, the party's appearance at the hearing waives the objection. Upon reguest of a party to the

arbitration proceeding and for good cause shown, or upon the arbitrator's own initiative, the

arbitrator may adjourn the hearing from time to time as necessary but may not postpone the hearing

to atime later than that fixed by the agreement to arbitrate for making the award unless the parties

to the arbitration proceeding consent to alater date. The arbitrator may hear and decide the

controversy upon the evidence produced athough a party who was duly notified of the arbitration

proceeding did not appear. The court, on request, may direct the arbitrator to conduct the hearing

-10-
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promptly and render atimely decision.

(4) At ahearing under Subsection (3), a party to the arbitration proceeding has aright to

be heard, to present evidence material to the controversy, and to cross-examine witnesses

appearing at the hearing.

(5) If an arbitrator ceases or is unable to act during the arbitration proceeding, a

replacement arbitrator must be appointed in accordance with Section 78-31a-112 to continue the

proceeding and to resolve the controversy.
Section 17. Section 78-31a-117 is enacted to read:
78-31a-117. Representation.

A party to an arbitration proceeding may be represented by an attorney.
Section 18. Section 78-31a-118 is enacted to read:
78-31A-118. Witnesses -- Subpoenas -- Depositions -- Discovery.

(1) An arbitrator may issue a subpoena for the attendance of a witness and for the

production of records and other evidence at any hearing and may administer oaths. A subpoena

must be served in the manner for service of subpoenasin acivil action and, upon motion to the

court by a party to the arbitration proceeding or the arbitrator, enforced in the manner for

enforcement of subpoenasin acivil action.

(2) In order to make the proceedings fair, expeditious, and cost-effective, upon request of

aparty to or awitness in an arbitration proceeding, an arbitrator may permit a deposition of any

witness to be taken for use as evidence at the hearing, including a withess who cannot be

subpoenaed for or is unable to attend a hearing. The arbitrator shall determine the conditions

under which the deposition is taken.

(3)_An arbitrator may permit any discovery the arbitrator decides is appropriate in the

circumstances, taking into account the needs of the parties to the arbitration proceeding and other

affected persons and the desirability of making the proceeding fair, expeditious, and cost-effective.

(4) If an arbitrator permits discovery under Subsection (3), the arbitrator may order a party

to the arbitration proceeding to comply with the arbitrator's discovery-related orders, issue

subpoenas for the attendance of awitness and for the production of records and other evidence at

adiscovery proceeding, and take action against a noncomplying party to the extent a court could

if the controversy were the subject of acivil action in this state.

(5) An arbitrator may issue a protective order to prevent the disclosure of privileged

-11-
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information, confidential information, trade secrets, and other information protected from

disclosure to the extent a court could if the controversy were the subject of acivil action in this
state.

(6) All laws compelling a person under subpoenato testify and all feesfor attending a

judicial proceeding, adeposition, or adiscovery proceeding as a witness apply to an arbitration

proceeding as if the controversy were the subject of acivil action in this state.

(7) The court may enforce a subpoena or discovery-related order for the attendance of a

witness within this state and for the production of records and other evidence issued by an

arbitrator in connection with an arbitration proceeding in another state upon conditions determined

by the court so as to make the arbitration proceeding fair, expeditious, and cost-effective. A

subpoena or discovery-related order issued by an arbitrator in another state must be served in the

manner provided by law for service of subpoenasin acivil action in this state and, upon motion

to the court by a party to the arbitration proceeding or the arbitrator, enforced in the manner

provided by law for enforcement of subpoenasin acivil action in this state.
Section 19. Section 78-31a-119 is enacted to read:

78-31a-119. Judicial enforcement of preaward ruling by arbitrator.

If an arbitrator makes a preaward ruling in favor of a party to the arbitration proceeding,

the party may request the arbitrator to incorporate the ruling into an award under Section

78-31a-120. A prevailing party may make a motion to the court for an expedited order to confirm

the award under Section 78-31a-123, in which case the court shall summarily decide the motion.

The court shall issue an order to confirm the award unless the court vacates, modifies, or corrects
the award under Section 78-31a-124 or 78-31a-125.

Section 20. Section 78-31a-120 is enacted to read:

78-31a-120. Award.

(1) An arbitrator shall make arecord of an award. The record must be signed or otherwise

authenticated by any arbitrator who concurs with the award. The arbitrator or the arbitration

organization shall give notice of the award, including a copy of the award, to each party to the

arbitration proceeding.

(2)_An award must be made within the time specified by the agreement to arbitrate or, if

not specified in the agreement, within the time ordered by the court. The court may extend or the

parties to the arbitration proceeding may agree on the record to extend thetime. The court or the

-12 -
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parties may do so within or after the time specified or ordered. A party waives any objection that

an award was not timely made unless the party gives notice of the objection to the arbitrator before

receiving notice of the award.
Section 21. Section 78-31a-121 is enacted to read:
78-31a-121. Change of award by arbitrator.
(1) On motion to an arbitrator by a party to an arbitration proceeding, the arbitrator may

modify or correct an award:
(2)_on any grounds stated in Subsection 78-31a-125(1)(a) or (c);
(b) if the arbitrator has not made afinal and definite award upon a claim submitted by the

parties to the arbitration proceeding; or

(c) to clarify the award.

(2) A motion under Subsection (1) must be made and notice given to all parties within 20

days after the movant receives notice of the award.

(3) A party to the arbitration proceeding must give notice of any objection to the motion

within ten days after receipt of the notice.
(4) If amotion to the court is pending under Section 78-31a-123, 78-31a-124, or
78-31a-125, the court may submit the claim to the arbitrator to consider whether to modify or

correct the award:
(a)_on any grounds stated in Subsection 78-31a-125(1)(a) or (C):
(b) if the arbitrator has not made a final and definite award upon a claim submitted by the

parties to the arbitration proceeding; or

(c) to clarify the award.

(5) An award modified or corrected pursuant to this section is subject to Subsection
78-3a-120(1), Sections 78-31a-123, 78-31a-124, and 71-31a-125.

Section 22. Section 78-31a-122 is enacted to read:

78-31a-122. Remedies -- Fees and expenses of arbitration proceeding.

(1) An arbitrator may award punitive damages or other exemplary relief if the award is

authorized by law in acivil action involving the same claim and the evidence produced at the

hearing justifies the award under the legal standards otherwise applicable to the claim.

(2) An arbitrator may award reasonabl e attorney's fees and other reasonabl e expenses of

arbitration if the award is authorized by law in acivil action involving the same claim or by the
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agreement of the parties to the arbitration proceeding.
(3) Asto all remedies other than those authorized by Subsections (1) and (2), an arbitrator
may order any remedies as the arbitrator considers just and appropriate under the circumstances

of the arbitration proceeding. The fact that aremedy could not or would not be granted by the

court is not aground for refusing to confirm an award under Section 78-31a-123 or for vacating
an award under Section 78-31a-124.
(4) _An arbitrator's expenses and fees, together with other expenses, must be paid as

provided in the award.

(5) If an arbitrator awards punitive damages or other exemplary relief under Subsection

(1), the arbitrator shall specify in the award the basisin fact justifying, and the basisin law

authorizing, the award and state separately the amount of the punitive damages or other exemplary
relief.

Section 23. Section 78-31a-123 is enacted to read:
78-31a-123. Confir mation of award.

After aparty to an arbitration proceeding receives notice of an award, the party may make

amotion to the court for an order confirming the award at which time the court shall issue a

confirming order unless the award is modified or corrected pursuant to Section 78-31a-121 or
78-31a-125 or is vacated pursuant to Section 78-31a-124.

Section 24. Section 78-31a-124 is enacted to read:

78-31a-124. Vacating an award.

(1) Upon motion to the court by a party to an arbitration proceeding, the court shall vacate

an award made in the arbitration proceeding if:

(a) the award was procured by corruption, fraud, or other undue means,

(b) therewas:

(i) _evident partiality by an arbitrator appointed as a neutral arbitrator;

(ii) corruption by an arbitrator; or

(iii) misconduct by an arbitrator prejudicing the rights of a party to the arbitration
roceeding;
(c) an arbitrator refused to postpone the hearing upon showing of sufficient cause for

postponement, refused to consider evidence material to the controversy, or otherwise conducted

the hearing contrary to Section 78-31a-116, so as to substantially prejudice the rights of a party to

-14 -
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the arbitration proceeding;
(d) an arbitrator exceeded the arbitrator's authority:;
(e) there was no agreement to arbitrate, unless the person participated in the arbitration

proceeding without raising an objection under Subsection 78-31a-116(3) not later than the

beginning of the arbitration hearing; or

(f)_the arbitration was conducted without proper notice of the initiation of an arbitration

asrequired in Section 78-31a-110 so as to substantially prejudice the rights of a party to the

arbitration proceeding.

(2) A motion under this section must be filed within 90 days after the movant receives

notice of the award pursuant to Section 78-31a-120 or within 90 days after the movant receives

notice of amodified or corrected award pursuant to Section 78-31a-121, unless the movant alleges
that the award was procured by corruption, fraud, or other undue means, in which case the motion

must be made within 90 days after the ground is known or by the exercise of reasonable care would

have been known by the movant.

(3) If the court vacates an award on a ground other than that set forth in Subsection (1)(e),
it may order arehearing. If the award is vacated on aground stated in Subsection (1)(a) or (b), the
rehearing must be before a new arbitrator. If the award is vacated on a ground stated in Subsection
(1)(c), (d), or (f), the rehearing may be before the arbitrator who made the award or the arbitrator's

successor. The arbitrator must render the decision in the rehearing within the same time as that
provided in Subsection 78-31a-120(2) for an award.
(4) If the court denies a motion to vacate an award, it shall confirm the award unless a

motion to modify or correct the award is pending.
Section 25. Section 78-31a-125 is enacted to read:
78-31a-125. Modification or correction of award.

(1) Upon motion made within 90 days after the movant receives notice of the award

pursuant to Section 78-31a-120 or within 90 days after the movant receives notice of amodified

or corrected award pursuant to Section 78-31a-121, the court shall modify or correct the award if:

(a) there was an evident mathematical miscalculation or an evident mistake in the

description of a person, thing, or property referred to in the award;

(b) the arbitrator has made an award on a claim not submitted to the arbitrator and the

award may be corrected without affecting the merits of the decision upon the claims submitted;

-15-
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or
(c) the award isimperfect in a matter of form not affecting the merits of the decision on

the claims submitted.

(2) If amotion made under Subsection (1) is granted, the court shall modify or correct and

confirm the award as modified or corrected. Otherwise, unless a motion to vacate is pending, the

court shall confirm the award.

(3)_A motion to modify or correct an award pursuant to this section may be joined with

amotion to vacate the award.
Section 26. Section 78-31a-126 is enacted to read:

78-31a-126. Judgment on award -- Attorney'sfees and litigation expenses.

(1) Upon granting an order confirming, vacating without directing a rehearing, modifying,

or correcting an award, the court shall enter ajudgment conforming to the award. The judgment

may be recorded, docketed, and enforced as any other judgment in acivil action.

(2) A court may allow reasonable costs of the motion and subsequent judicial proceedings.

(3) _On application of aprevailing party to a contested judicial proceeding under Section
78-31a-123, 78-31a-124, or 78-31a-125, the court may add reasonable attorney's fees and other
reasonable expenses of litigation incurred in ajudicial proceeding after the award ismadeto a

judgment confirming, vacating without directing a rehearing, modifying, or correcting an award.
Section 27. Section 78-31a-127 is enacted to read:
78-31a-127. Jurisdiction.
(1) A court of this state having jurisdiction over the controversy and the parties may

enforce an agreement to arbitrate.

(2) _An agreement to arbitrate providing for arbitration in this state confers exclusive

jurisdiction on the court to enter judgment on an award under this chapter.
Section 28. Section 78-31a-128 is enacted to read:
78-31a-128. Venue.

A motion pursuant to Section 78-31a-106 must be made in the court of the county in which

the agreement to arbitrate specifies the arbitration hearing is to be held or, if the hearing has been

held, in the court of the county in which it was held. Otherwise, the motion may be madein the

court of any county in which an adverse party resides or has a place of business or, if no adverse

party has aresidence or place of business in this state, in the court of any county in this state. All
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subsequent motions must be made in the court hearing the initial motion unless the court otherwise

directs.

action.

Section 29. Section 78-31a-129 is enacted to read:
78-31a-129. Appeals.
(1) An appea may be taken from:

(a) an order denying a motion to compel arbitration:;

(b) an order granting a motion to stay arbitration;

(c) an order confirming or denying confirmation of an award;

(d) an order modifying or correcting an award;

(e) an order vacating an award without directing a rehearing;_or

(f)_afinal judgment entered pursuant to this chapter.

(2) An appeal under this section must be taken as from an order or ajudgment in acivil

Section 30. Section 78-31a-130 is enacted to read:
78-31a-130. Electronic Signaturesin Global and National Commer ce Act.
The provisions of this chapter governing the legal effect, validity, or enforceability of

electronic records or signatures, and of contracts formed or performed with the use of such records

or signatures conform to the reqguirements of Section 102 of the Electronic Signaturesin Global

and National Commerce Act, Pub. L. No. 106-229, 114 Stat. 464, and supersede, modify, and limit

the Electronic Signatures in Global and National Commerce Act.

Section 31. Section 78-31a-131 is enacted to read:
78-31a-131. Affect of chapter on prior agreementsor proceedings.
This act does not affect an action or proceeding commenced or right accrued before this

chapter takes effect. Subject to Section 78-31a-104 of this chapter, an arbitration agreement made

before May 6, 2002 shall be governed by the arbitration act in force on the date the agreement was

signed.

Section 32. Section 78-31b-5 is amended to read:
78-31b-5. Judicial Council rulesfor ADR procedures.
(1) To promote the use of ADR procedures, the Judicial Council may by rule establish

experimental and permanent ADR programs administered by the Administrative Office of the

Courts under the supervision of the director of Dispute Resolution Programs.
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(2) Therulesof the Judicial Council shall be based upon the purposes and provisions of
thisact. Any procedural and evidentiary rules as the Supreme Court may adopt shall not impinge
on the constitutional rights of any parties.

(3) Therules of the Judicial Council shall include provisions:

(a) to orient parties and their counsel to the ADR program, ADR procedures, and the rules
of the Judicial Council;

(b) toidentify typesof civil actions that qualify for ADR procedures;

(c) torefer to ADR procedures all or particular issues within acivil action;

(d) to protect persons not parties to the civil action whose rights may be affected in the
resolution of the dispute;

(e) toensurethat no party or its attorney is prejudiced for electing, in good faith, not to
participate in an optional ADR procedure;

(f) to exempt any case from the ADR program in which the objectives of ADR would not
be realized;

(g) to create timetables to ensure that the ADR procedure is instituted and completed
without undue delay or expense;

(h) to establish the qualifications of ADR providers for each form of ADR procedure
including that:

(i) an ADR provider may, but need not be, a certified ADR provider pursuant to Title 58,
Chapter 39a, Alternative Dispute Resolution Providers Certification Act; and

(if) formal education in any particular field may not, by itself, be either a prerequisite or
sufficient qualification to serve as an ADR provider under the program authorized by this act;

(i) togovern the conduct of each type of ADR procedure, including the site at which the
procedure is conducted;

() to establish the meansfor the selection of an ADR provider for each form of ADR
procedure;

(k) to determine the powers, duties, and responsibilities of the ADR provider for each form
of ADR procedure;

() toestablish acode of ethics applicableto ADR providers with means for its
enforcement;

(m) to protect and preserve the privacy and confidentiality of ADR procedures,
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(n) to protect and preserve the privacy rights of the persons attending the ADR procedures,

(o) to permit waiver of al or part of fees assessed for referral of a caseto the ADR
program on a showing of impecuniosity or other compelling reason;

(p) to authorize imposition of sanctions for failure of counsel or partiesto participate in
good faith in the ADR procedure assigned,;

(q) to assessthe feesto cover the cost of compensation for the services of the ADR
provider and reimbursement for the provider's allowable, out-of-pocket expenses and
disbursements; and

(r) to alow vacation of an award by a court as provided in Section [78-31a-14|

78-31a-124.

(4) The Judicial Council may, from time to time, limit the application of its ADR rulesto
particular judicia districts.

Section 33. Repealer.

This act repeals:

Section 78-31a-1, Short title.

Section 78-31a-2, Definitions.

Section 78-31a-3, Arbitration agreement.

Section 78-31a-4, Court order to arbitrate.

Section 78-31a-5, Appointment of arbitrators.

Section 78-31a-6, Conference prior to arbitration hearing.

Section 78-31a-7, Arbitration hearing -- Procedure.

Section 78-31a-8, Arbitration hearing -- Power s of arbitrators.

Section 78-31a-9, Arbitration hearing -- Joinder of parties.

Section 78-31a-10, Arbitration award.

Section 78-31a-11, Costs.

Section 78-31a-12, Confirmation of award.

Section 78-31a-13, M odification of award by arbitrators.

Section 78-31a-14, Vacation of the award by court.

Section 78-31a-15, M odification of award by court.

Section 78-31a-16, Award as judgment.

Section 78-31a-17, Motions.
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586 Section 78-31a-18, L ocation for arbitration.
587 Section 78-31a-19, Appeals.
588 Section 78-31a-20, Scope of chapter.

L egislative Review Note
asof 2-4-02 10:52 AM

A limited legal review of thislegislation raises no obvious constitutional or statutory concerns.

Office of L egidative Research and General Counsel

-20-



