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TAXES OR CHARGES ON

TELECOMMUNICATIONS SERVICE

2002 GENERAL SESSION
STATE OF UTAH

Sponsor: CurtisS. Bramble

Thisact amendsthe Utah Municipal Code, the Public Utilities Code, the Revenue and
Taxation Code, and the Telegraphic and Telephonic Transactions Code asfollows. Thisact

provides definitions, brings certain lawsinto compliance with the federal Mobile

Telecommunications Sour cing Act, and makes technical changes. Thisact prescribesthe
authority of citiesand townsto impose a charge on a customer or a home service provider
for mobile telecommunications service, and requiresthe Revenue and Taxation Interim
Committeeto study certain taxes or feesimposed on telecommunications equipment,
facilities, or services. Thisact takeseffect on July 1, 2002, and appliesto customer bills

issued after August 1, 2002.

This act affects sections of Utah Code Annotated 1953 as follows:

AMENDS:
10-1-203, as last amended by Chapter 172, Laws of Utah 2000
54-8b-2, as last amended by Chapter 291, Laws of Utah 2000
54-8b-15, as enacted by Chapter 122, Laws of Utah 1997

59-12-102, aslast amended by Chapter 11, Laws of Utah 2001, First Special Session
59-12-103, as last amended by Chapter 11, Laws of Utah 2001, First Special Session
59-12-207, as renumbered and amended by Chapters 5 and 47, Laws of Utah 1987

69-2-2, aslast amended by Chapter 86, Laws of Utah 1996
69-2-5, aslast amended by Chapter 354, Laws of Utah 1998
69-2-5.5, as enacted by Chapter 354, Laws of Utah 1998

Be it enacted by the Legidature of the state of Utah:
Section 1. Section 10-1-203 is amended to read:

S.B. 153
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10-1-203. Licensefeesand taxes-- Application information to be transmitted to the
county auditor.

(1) [Forthepurposeof] Asused in this section[;btstiess™]:

(a) "Business' means any enterprise carried on for the purpose of gain or economic profit,
except that the acts of employees rendering services to employers are not included in this
definition.

(b) (i) "Charge for mobile telecommunications service" means an amount described in
Subsection (1)(b)(ii) levied and collected on:

(A) acustomer:

(1) _for amobile telecommunications service; and

(1N whose place of primary use is within the municipality; or

(B) ahome service provider providing mobile tel ecommunications service to a customer

whose place of primary use is within the municipality.
(ii) The following amounts apply to Subsection (1)(b)(i):
(A) atax, including atax imposed on the basis of gross revenues;
(B) alicense;
(C) afee;

(D) alicensefee;

(E) alicensetax; or
(F)_an amount similar to Subsections (1)(b)(ii)(A) through (E).
(c) "Customer" means:

(1) (A) except as provided in Subsection (1)(c)(i)(B), a person that contracts with a home

service provider for mobile telecommunications service; or
(B) notwithstanding Subsection (1)(c)(i)(A), the end user of the mobile
telecommunications service if the person described in Subsection (1)(c)(i)(A) is not the end user

of the mobile tel ecommunications service.

(ii) "Customer" does not include:

(A) aresaller of mobile telecommunications service; or

(B) aserving carrier under an arrangement to serve a customer outside the home service

provider's licensed service area.

(d) "Home service provider" is as defined in the Mobile Telecommunications Sourcing
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Act, 4 U.S.C. Sec. 124.

(e) "Mabile telecommunications service" is as defined in the M obile Telecommunications
Sourcing Act, 4 U.S.C. Sec. 124.

(f) "Place of primary use" is as defined in the Mobile Telecommunications Sourcing Act,
4U.S.C. Sec. 124.

(g) "Telephone service" does not include mobile telecommunications service.

(2) [Exeeptasprovidedin] Subject to Subsections (3) through [£5)] (6), the governing
body of a municipality may license for the purpose of regulation and revenue any business within

the limits of the municipality and may regulate that business by ordinance.

(3) (&) The governing body of a municipality may raise revenue by levying and collecting
amunicipal energy sales or use tax as provided in Part 3, Municipal Energy Sales and Use Tax
Act, except amunicipality may not levy or collect afranchise tax or fee as defined in Subsection
10-1-303(7) on an energy supplier other than the municipal energy sales and use tax provided in
Part 3, Municipal Energy Sales and Use Tax Act.

(b) () Subsection (3)(a) does not affect the validity of afranchise agreement as defined
in Subsection 10-1-303(6), that isin effect on July 1, 1997, or afuture franchise.

(if) A franchise agreement as defined in Subsection 10-1-303(6) in effect on January 1,
1997, or afuture franchise shall remainin full force and effect.

(c) A municipality that collects a contractual franchise fee pursuant to afranchise
agreement as defined in Subsection 10-1-303(6) with an energy supplier that isin effect on July
1, 1997, may continue to collect that fee as provided in Subsection 10-1-310(2).

(d) (i) Subject to the requirements of Subsection (3)(d)(ii), afranchise agreement as
defined in Subsection 10-1-303(6) between a municipality and an energy supplier may contain a
provision that:

(A) requiresthe energy supplier by agreement to pay a contractual franchise feethat is
otherwise prohibited under Part 3, Municipal Energy Sales and Use Tax Act; and

(B) imposes the contractua franchise fee on or after the day on which Part 3, Municipal
Energy Salesand Use Tax Act is:

(1) repeded, invalidated, or the maximum allowable rate provided in Section 10-1-305 is
reduced; and

(I1) s not superseded by alaw imposing a substantially equivalent tax.
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(i) A municipality may not charge a contractual franchise fee under the provisions
permitted by Subsection (3)(b)(i) unless the municipality charges an equal contractual franchise
fee or atax on al energy suppliers.

(4) Subject to [theprovistonsof] Title 11, Chapter 26, Local Taxation of Utilities
Limitation, a municipality may impose upon, charge, or collect from a public utility engaged in the
business of supplying telephone service or other person or entity engaged in the business of
supplying telephone service any tax, license, fee, license fee, license tax, or similar charge, or any
combination of any of these, based upon the gross revenues of the utility, person, or entity derived
from sales or use or both sales and use of the telephone service within the municipality.

(5) (&) The governing body of a municipality may by ordinance raise revenue by levying
and collecting alicense fee or tax on:

(i) aparking service businessin an amount that isless than or equal to:

(A) $1 per vehicle that parks at the parking service business; or

(B) 2% of the gross receipts of the parking service business;

(if) apublic assembly facility in an amount that is less than or equal to $1 per ticket
purchased from the public assembly facility; and

(iii) subject to the limitations of Subsections (5)(c) and (d), a business that causes
disproportionate costs of municipal services or for which the municipality provides an enhanced
level of municipal servicesin an amount that is reasonably related to the costs of the municipal
services provided by the municipality.

(b) For purposes of this Subsection (5):

(i) "Municipal services' include:

(A) public utilities; or

(B) servicesfor:

() police;

(I fire;

(1) storm water runoff;

(V) traffic control;

(V) parking;

(V1) transportation;

(V) beautification; or
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(V1) snow removal.

(if) "Parking service business' means a business:

(A) that primarily provides off-street parking services for a public facility that is wholly
or partially funded by public moneys;

(B) that provides parking for one or more vehicles; and

(C) that charges afeefor parking.

(iii) "Public assembly facility" means a business operating an assembly facility that:

(A) iswholly or partially funded by public moneys; and

(B) requires aperson attending an event at the assembly facility to purchase aticket.

(c) Before the governing body of a municipality imposes alicense fee or tax on a business
that causes disproportionate costs of municipal services under Subsection (5)(a)(iii), the governing
body of the municipality shall adopt an ordinance defining for purposes of the tax under
Subsection (5)(a)(iii) what constitutes disproportionate costs and what amounts are reasonably
related to the costs of the municipal services provided by the municipality.

(d) Before the governing body of a municipality imposes a license fee or tax on a business
for which it provides an enhanced level of municipal services under Subsection (5)(a)(iii), the
governing body of the municipality shall adopt an ordinance defining for purposes of the tax under
Subsection (5)(a)(iii) what constitutes the basic level of municipal servicesin the municipality and
what amounts are reasonably related to the costs of providing an enhanced level of municipal
services in the municipality.

(6) (a) Subject to Title 11, Chapter 26, Local Taxation of Utilities Limitation, and
Subsection (6)(c), if the requirements of Subsection (6)(b) are met, a municipality may by

ordinance raise revenue by levying and collecting a charge for mobile tel ecommunications service.

(b) A municipality may levy and collect a charge for mobile telecommunications service

in accordance with Subsection (6)(a) if:

(i) _on or before July 1, 2001, the municipality by ordinance levied and collected a charge

for mobil e telecommuni cations service;

(ii) the charge for mobile telecommunications service does not exceed $1 per month for

each telephone number assigned to a customer whose place of primary use is within the

municipality; and
(iii) _on or before July 1, 2002, the ordinance described in Subsection (6)(b)(i) complies
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with the Mobile Telecommunications Sourcing Act, 4 U.S.C. Sec. 116 et seq.
(c) Beginning on July 1, 2002, through June 30, 2003, a municipality that does not meet
the requirements of Subsection (6)(b) may not levy or collect a charge for mobile

tel ecommunications service.

(d) Beginning on July 1, 2003, amunicipality may not levy or collect a charge for mobile

tel ecommuni cations service under this section.

(e) The Revenue and Taxation Interim Committee shall, during the 2002 interim, study

the taxes or fees that the state or political subdivisions of the state impose on tel ecommunications

eguipment, facilities, or services.

[€63] (7) All license fees and taxes shall be uniform in respect to the class upon which
[they] the fees and taxes are imposed.

[€A] (8) The governing body shall transmit the information from each approved business
license application to the county assessor within 60 days following the approval of the application.

[€8}] (9) If challenged in court, an ordinance enacted by a municipality before January 1,
1994, imposing a business license fee or tax on rental dwellings under this section shall be upheld
unless the business license fee or tax is found to impose an unreasonable burden on the fee or tax
payer.

Section 2. Section 54-8b-2 is amended to read:

54-8b-2. Definitions.

Asused in this chapter:

(1) (& "Aggregator" means any person or entity that:

(i) isnot atelecommunications corporation;

(if) inthe ordinary course of its business makes operator assisted services available to the
public or to customers and transient users of its business or property through an operator service
provider; and

(iii) receivesfrom an operator service provider by contract, tariff, or otherwise,
commissions or compensation for calls delivered from the aggregator's location to the operator
service provider.

(b) "Aggregator" may include any hotel, motel, hospital, educational institution,
government agency, or coin or coinless telephone service provider so long as that entity qualifies
under Subsection (1)(a).
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(2) "Certificate" means a certificate of public convenience and necessity issued by the
commission authorizing a telecommunications corporation to provide specified public
telecommuni cations services within a defined geographic service territory in the state.

(3) "Division" means the Division of Public Utilities established in Section 54-4a-1.

(4) "Essential facility or service" means any portion, component, or function of the
network or service offered by a provider of local exchange services:

(a) that is necessary for acompetitor to provide a public telecommunications service,

(b) that cannot be reasonably duplicated; and

(c) for which there is no adequate economic alternative to the competitor in terms of
quality, quantity, and price.

(5) "Federal Telecommunications Act" means the Federal Telecommunications Act of
1996, Pub. L. No. 104-104, 110 Stat. 56.

(6) "Incumbent telephone corporation” means a telephone corporation, its successors or
assigns, which, as of May 1, 1995, held a certificate to provide local exchange servicesin a defined
geographic service territory in the state.

(7) "Intrastate telecommunications service" means any public telecommunications service
in which the information transmitted originates and terminates within the boundaries of this state.

(8) "Local exchange service" means the provision of telephone lines to customers with the
associated transmission of two-way interactive, switched voice communication within the
geographic area encompassing one or more local communities as described in maps, tariffs, or rate
schedules filed with and approved by the commission.

(9) "Mobile telecommunications service" means a mobile telecommunications service:

(a) that is defined as a mobile tel ecommunications service in the Mobile
Telecommunications Sourcing Act, 4 U.S.C. Sec. 124; and
(b) in which the information transmitted originates and terminates in one state.

[€£9)] (10) (a) "New public telecommunications service" means a service offered by a
telecommunications corporation which that corporation has never offered before.

(b) "New public telecommunications service" does not include:

(i) atariff, pricelist, or competitive contract that involves a new method of pricing any
existing public telecommunications service;

(if) apackage of public telecommunications services that includes an existing public
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telecommunications service; or

(iii) apublic telecommunications service that is a direct replacement for:

(A) afully regulated service;

(B) an existing service offered pursuant to atariff, price list, or competitive contract; or

(C) an essentiad facility or an essential service [astefthed+-Section-54-8b-2] .

[€16)] (11) "Operator assisted services' means services which assist callersin the
placement or charging of atelephone call, either through live intervention or automated
intervention.

[(11)] (12) "Operator service provider" means any person or entity that provides, for afee
to acaller, operator assisted services.

[€12)] (13) "Price-regulated service" means any public telecommunications service
governed by Section 54-8b-2.3.

[€13)] (14) "Public telecommunications service" means the two-way transmission of signs,
signal's, writing, images, sounds, messages, data, or other information of any nature by wire, radio,
lightwaves, or other electromagnetic means offered to the public generally.

[(14)] (15) "Same or substitutable™ with reference to a public telecommunications service
means that the service is comparable to another service in terms of function, price, and quality to
an end user customer.

[€15)] (16) "Substantial compliance” with reference to arule or order of the commission
means satisfaction of all material obligations in a manner consistent with the rule or order.

[€16}] (17) "Telecommunications corporation™ means any corporation or person, and their
lessees, trustees, receivers, or trustees appointed by any court, owning, controlling, operating,
managing, or reselling a public telecommunications service.

[(+A] (18) "Total servicelong-run incremental cost” means the forward-looking
incremental cost to a telecommunications corporation caused by providing the entire quantity of
a public telecommunications service, network function, or group of public telecommunications
services or network functions, by using forward-looking technology, reasonably available, without
assuming relocation of existing plant and equipment. The "long-run™ means a period of time long
enough so that cost estimates are based on the assumption that all inputs are variable.

Section 3. Section 54-8b-15 is amended to read:

54-8b-15. Universal Public Telecommunications Service Support Fund --
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Established.

(1) For purposes of this section:

(@) "Basic telephone service" meansloca exchange service and may include such other
functions and elements, if any, as the commission determines to be eligible for support by the fund.

(b) "Fund" means the Universal Public Telecommunications Service Support Fund
established in this section.

(2) The commission shall establish an expendable trust fund known as the Universal
Public Telecommunications Service Support Fund, which is to be implemented by January 1,
1998.

(3) The commission shall:

(a) institute a proceeding within 30 days of the effective date of this section to establish
rules governing the administration of the fund; and

(b) issuethose rules by October 1, 1997.

(4) Therulesin Subsection (3) shall:

(a) include rules governing the mechanics of phasing out the trust fund established under
Section 54-8b-12;

(b) specify the relationship between the payments made to the trust fund in Section
54-8b-12 and the payments made to the fund established in this section; and

(c) be consistent with the Federal Telecommunications Act.

(5) Operation of the fund shall be nondiscriminatory and competitively and technologically
neutral in the collection and distribution of funds, neither providing a competitive advantage for,
nor imposing a competitive disadvantage upon, any telecommunications provider operating in the
state.

(6) Thefund shall be designed to:

(@) promote equitable cost recovery of basic telephone service through the imposition of
just and reasonabl e rates for telecommuni cations access and usage; and

(b) preserve and promote universal service within the state by ensuring that customers
have access to affordable basic telephone service.

(7) Totheextent not funded by afederal universal service fund or other federal
jurisdictional revenues or by the fund established pursuant to Section 54-8b-12, the fund shall be
used to defray the costs, as determined by the commission, of any qualifying telecommunications
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corporation in providing public telecommunications services to:

(a) customersthat qualify for a commission-approved lifeline program; and

(b) customers, where the basic telephone service rate considered affordable by the
commission in a particular geographic areais less than the costs, as determined by the commission
for that geographic area, of basic telephone service.

(8) The fund shall be portable among qualifying telecommunications corporations.
Requirements to qualify for funds under this section shall be defined by rules established by the
commission.

(9) Asnecessary to accomplish the purposes of this section, the fund shall provide a
mechanism for specific, predictable, and sufficient funds in addition to those provided under the
federal universal service fund.

(10) (a) [Eeeh] Subject to Subsection (10)(b):

(i) each telecommunications corporation that provides intrastate public telecommunication

service shall contribute to the fund on an equitable and nondiscriminatory basig[];

[tby—+or] (ii) for purposes of funding the fund, the commission shall have the authority
to require all corporations that provide intrastate telecommunication servicesin this state to
contribute monies to the fund through explicit charges determined by the commission[-];

[fe)—Any] (iii) any charge described in Subsection [(B)] (10)(a)(ii) [shat] may not apply
to wholesale services, including access and interconnection[—Eharges] ; and

(iv) charges associated with being a provider of public telecommunications service shall
be in the form of end-user surcharges applied to intrastate retail rates.

(b) A telecommunications corporation that provides mobile telecommunications service

shall contribute to the fund only to the extent permitted by the Mobile Telecommunications
Sourcing Act, 4 U.S.C. Sec. 116 et seq.

[€eh] () In establishing any surcharge under this section, the commission is not limited by
the restrictions in Subsection 54-8b-12(2).

(11) Nothing in this section shall be construed to enlarge or reduce the commission's

jurisdiction or authority, as provided in other provisions of thistitle.

(12) Any telecommunications corporation failing to make contributions to this fund or
failing to comply with the directives of the commission concerning its books, records, or other
information required to administer this section shall be subject to applicable penalties.

-10-
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307 (13) The commission shall have a bill prepared for the 1998 General Session of the
308 Legidatureto placein statute as much of the regulation implemented by rule pursuant to the act
309 thecommission believesis practicable.

310 Section 4. Section 59-12-102 is amended to read:

311 59-12-102. Definitions.

312 Asused in this chapter:

313 (1) (@ "Admission or user fees' includes season passes.

314 (b) "Admission or user fees' does not include annual membership duesto private

315 organizations.

316 (2) "Areaagency on aging" is as defined in Section 62A-3-101.
317 (3) "Authorized carrier" means:
318 (a) inthe case of vehicles operated over public highways, the holder of credentials

319 indicating that the vehicle is or will be operated pursuant to both the International Registration
320 Plan and the International Fuel Tax Agreement;

321 (b) inthe case of aircraft, the holder of a Federal Aviation Administration operating

322  certificate or air carrier's operating certificate; or

323 (c) inthe case of locomotives, freight cars, railroad work equipment, or other rolling stock,
324  theholder of a certificate issued by the United States Interstate Commerce Commission.

325 (4) (@) For purposes of Subsection 59-12-104(43), "coin-operated amusement device"
326 means:

327 (i) acoin-operated amusement, skill, or ride device;

328 (i) that is not controlled through vendor-assisted, over-the-counter, sales of tokens; and
329 (iii) includes a music machine, pinball machine, billiard machine, video game machine,

330 arcade machine, and a mechanical or electronic skill game or ride.

331 (b) For purposes of Subsection 59-12-104(43), "coin-operated amusement device" does
332  not mean a coin-operated amusement device possessing a coinage mechanism that:

333 (i) accepts and registers multiple denominations of coins; and

334 (it) allowsthe vendor to collect the sales and use tax at the time an amusement deviceis

335 activated and operated by a person inserting coinsinto the device.
336 (5 "Commercia use" means the use of gas, electricity, heat, coa, fuel ail, or other fuels
337  that does not constitute industrial use under Subsection (13) or residential use under Subsection

-11-
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(22).

(6) (@) "Common carrier" means a person engaged in or transacting the business of
transporting passengers, freight, merchandise, or other property for hire within this state.

(b) (i) "Common carrier" does not include a person who, at the time the person is traveling
to or from that person's place of employment, transports a passenger to or from the passenger's
place of employment.

(i1) For purposes of Subsection (6)(b)(i), in accordance with Title 63, Chapter 46a, Utah
Administrative Rulemaking Act, the commission may make rules defining what constitutes a
person's place of employment.

(7) "Component part” includes:

(@) poultry, dairy, and other livestock feed, and their components;

(b) baling ties and twine used in the baling of hay and straw;

(c) fuel used for providing temperature control of orchards and commercia greenhouses
doing amgjority of their businessin wholesale sales, and for providing power for off-highway type
farm machinery; and

(d) feed, seeds, and seedlings.

(8) "Construction materials' means any tangible personal property that will be converted
into real property.

(9) (@ "Fundraising sales’ means sales:

(i) (A) made by a school; or

(B) made by a school student;

(i) that arefor the purpose of raising funds for the school to purchase equipment,
materials, or provide transportation; and

(iii) that are part of an officially sanctioned school activity.

(b) For purposes of Subsection (9)(a)(iii), "officially sanctioned school activity" means a
school activity:

(i) that is conducted in accordance with aformal policy adopted by the school or school
district governing the authorization and supervision of fundraising activities,

(i) that does not directly or indirectly compensate an individual teacher or other
educational personnel by direct payment, commissions, or payment in kind; and

(iii) the net or gross revenues from which are deposited in a dedicated account controlled

-12-
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by the school or school district.

(10) (&) "Hearing aid" means:

(i) aninstrument or device having an electronic component that is designed to:

(A) (1) improveimpaired human hearing; or

(I1) correct impaired human hearing; and

(B) () beworn inthe human ear; or

(I1) affixed behind the human ear;

(if) aninstrument or device that is surgically implanted into the cochlea; or

(iii) atelephone amplifying device.

(b) "Hearing aid" does not include:

(i) except as provided in Subsection (10)(a)(i)(B) or (10)(a)(ii), an instrument or device
having an electronic component that is designed to be worn on the body;

(if) except as provided in Subsection (10)(a)(iii), an assistive listening device or system
designed to be used by one individual, including:

(A) apersonal amplifying system;

(B) apersona FM system;

(C) atelevision listening system; or

(D) adevice or system similar to adevice or system described in Subsections
(20)(b)(ii)(A) through (C); or

(iii) an assistive listening device or system designed to be used by more than one
individual, including:

(A) adeviceor systeminstalled in:

() an auditorium;

(I achurch;

(1) aconference room;

(IV) asynagogue; or

(V) atheater; or

(B) adevice or system similar to a device or system described in Subsections
(20)(b)(iii)(A)(1) through (V).

(11) (a) "Hearing aid accessory" means a hearing aid:

(i) component;

-13-
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(if) attachment; or

(iii) accessory.

(b) "Hearing aid accessory" includes:

(i) ahearing aid neck loop;

(if) ahearing aid cord;

(iii) ahearing aid ear mold,;

(iv) hearing aid tubing;

(v) ahearing aid ear hook; or

(vi) ahearing aid remote control.

(c) "Hearing aid accessory" does not include:

(i) acomponent, attachment, or accessory designed to be used only with an:

(A) instrument or device described in Subsection (10)(b)(i); or

(B) assistive listening device or system described in Subsection (10)(b)(ii) or (iii); or

(if) ahearing aid battery.

(12) (a) "Home medical equipment and supplies’ means equipment and supplies that:

(i) alicensed physician prescribes or authorizes in writing as necessary for the treatment
of amedical illness or injury or as necessary to mitigate an impairment resulting from illness or
injury;

(i1) areused exclusively by the person for whom they are prescribed to serve a medical
purpose; and

(iii) arelisted aseligible for payment under Title XV1II of the federal Social Security Act
or under the state plan for medical assistance under Title X1X of the federal Social Security Act.

(b) "Home medical equipment and supplies’ does not include:

(i) equipment and supplies purchased by, for, or on behalf of any health care facility, as
defined in Subsection (12)(c), doctor, nurse, or other health care provider for usein their
professional practice;

(if) eyeglasses, contact lenses, or equipment to correct impaired vision; or

(iii) hearing aids or hearing aid accessories.

(c) For purposes of Subsection (12)(b)(i), "health care facility”" includes:

(i) aclinic;

(if) adoctor's office; and
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(iii) ahealth carefacility as defined in Section 26-21-2.

(13) "Industrial use" means the use of natural gas, electricity, heat, coal, fuel oil, or other
fuels:

(& inmining or extraction of minerals;

(b) inagricultural operations to produce an agricultural product up to the time of harvest
or placing the agricultural product into a storage facility, including:

(i) commercial greenhouses,

(i) irrigation pumps;

(iii) farm machinery;

(iv) implements of husbandry as defined in Subsection 41-1a-102(23) that are not
registered under Title 41, Chapter 1a, Part 2, Registration; and

(v) other farming activities;

(c) in manufacturing tangible personal property at an establishment described in SIC Codes
2000 to 3999 of the 1987 Standard Industrial Classification Manual of the federal Executive Office
of the President, Office of Management and Budget; or

(d) by ascrap recycler if:

(i) from afixed location, the scrap recycler utilizes machinery or equipment to process one
or more of the following items into prepared grades of processed materials for use in new products:

(A) iron;

(B) sted!;

(C) nonferrous metdl;

(D) paper;

(E) dlass,

(F) plastic;

(G) textile; or

(H) rubber; and

(ii) the new products under Subsection (13)(d)(i) would otherwise be made with
nonrecycled materials.

(14) "Manufactured home" means any manufactured home or mobile home as defined in
Title 58, Chapter 56, Utah Uniform Building Standards Act.

(15) For purposes of Subsection 59-12-104(14), "manufacturing facility" means:
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(@) an establishment described in SIC Codes 2000 to 3999 of the 1987 Standard Industrial
Classification Manual of the federal Executive Office of the President, Office of Management and
Budget; or

(b) ascrap recycler if:

(i) from afixed location, the scrap recycler utilizes machinery or equipment to process one
or more of the following items into prepared grades of processed materials for use in new products:

(A) iron;

(B) sted!;

(C) nonferrous metdl;

(D) paper;

(E) dlass,

(F) plastic;

(G) textile; or

(H) rubber; and

(if) the new products under Subsection (15)(b)(i) would otherwise be made with
nonrecycled materials.

(16) (a) "Medicine" means:

(i) insulin, syringes, and any medicine prescribed for the treatment of human ailments by
a person authorized to prescribe treatments and dispensed on prescription filled by aregistered
pharmacist, or supplied to patients by a physician, surgeon, or podiatric physician;

(it) any medicine dispensed to patients in a county or other licensed hospital if prescribed
for that patient and dispensed by a registered pharmacist or administered under the direction of a
physician; and

(iii) any oxygen or stoma supplies prescribed by a physician or administered under the
direction of aphysician or paramedic.

(b) "Medicine" does not include:

(i) any auditory, prosthetic, ophthalmic, or ocular device or appliance; or

(if) any acoholic beverage.

(17) "Mobile telecommunications service" is as defined in the Mobile
Telecommunications Sourcing Act, 4 U.S.C. Sec. 124.

[(1A] (18) "Olympic merchandise" means tangible persona property bearing an Olympic
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designation, emblem, insignia, mark, logo, service mark, symbol, terminology, trademark, or other
copyrighted or protected material, including:

(@) one or more of the following terms:

(i) "Olympic";

(if) "Olympiad"; or

(iii) "Citius Altius Fortius';

(b) the symbol of the International Olympic Committee, consisting of five interlocking
rings,

(c) the emblem of the International Olympic Committee Corporation;

(d) aUnited States Olympic Committee designation, emblem, insignia, mark, logo, service
mark, symbol, terminology, trademark, or other copyrighted or protected material;

(e) any emblem of the Olympic Winter Games of 2002 that is officially designated by the
Salt Lake Organizing Committee of the Olympic Winter Games of 2002; or

(f) the mascot of the Olympic Winter Games of 2002.

[€18}] (19) (a) "Other fuels' means products that burn independently to produce heat or
energy.

(b) "Other fuels' includes oxygen when it is used in the manufacturing of tangible persona
property.

[€19}] (20) "Person” includes any individual, firm, partnership, joint venture, association,
corporation, estate, trust, business trust, receiver, syndicate, this state, any county, city,
municipality, district, or other local governmental entity of the state, or any group or combination
acting as a unit.

[€26)] (21) "Purchase price" means the amount paid or charged for tangible personal
property or any other taxable transaction under Subsection 59-12-103(1), excluding only cash
discounts taken or any excise tax imposed on the purchase price by the federal government.

[€21)] (22) "Regularly rented" means:

(a) rented to aguest for value three or more times during a calendar year; and

(b) advertised or held out to the public as a place that is regularly rented to guests for
value.

[€22)] (23) "Residential use" meansthe use in or around a home, apartment building,
sleeping quarters, and similar facilities or accommodations.
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[€23)] (24) (a) "Retail sale" means any sale within the state of tangible personal property
or any other taxable transaction under Subsection 59-12-103(1), other than resale of such property,
item, or service by aretailer or wholesaler to a user or consumer.

(b) "Retail sale" includes sales by any farmer or other agricultural producer of poultry,
€ggs, or dairy products to consumersif the sales have an average monthly sales value of $125 or
more.

(c) "Retail sale" does not include, and no additional sales or use tax shall be assessed
againgt, those transactions where a purchaser of tangible personal property pays applicable sales
or use taxes on itsinitial nonexempt purchases of property and then enters into a sale-leaseback
transaction by which title to such property is transferred by the purchaser-lessee to alessor for
consideration, provided:

(i) thetransaction isintended as aform of financing for the property to the
purchaser-lessee; and

(if) pursuant to generally accepted accounting principles, the purchaser-lessee is required
to capitalize the subject property for financial reporting purposes, and account for the lease
payments as payments made under afinancing arrangement.

[(24)] (25) (8) "Retailer" means any person engaged in aregularly organized retail business
in tangible personal property or any other taxable transaction under Subsection 59-12-103(1), and
who is selling to the user or consumer and not for resale.

(b) "Retailer" includes commission merchants, auctioneers, and any person regularly
engaged in the business of selling to users or consumers within the state.

(c) "Retailer" does not include farmers, gardeners, stockmen, poultrymen, or other growers
or agricultural producers producing and doing business on their own premises, except those who
are regularly engaged in the business of buying or selling for a profit.

(d) For purposes of this chapter the commission may regard as retailers the following if
they determineit is necessary for the efficient administration of this chapter: salesmen,
representatives, peddlers, or canvassers as the agents of the dealers, distributors, supervisors, or
employers under whom they operate or from whom they obtain the tangible personal property sold
by them, irrespective of whether they are making sales on their own behalf or on behalf of these
dealers, distributors, supervisors, or employers, except that:

(i) aprinter'sfacility with which aretailer has contracted for printing shall not be
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considered to be a salesman, representative, peddler, canvasser, or agent of the retailer; and

(ii) the ownership of property that islocated at the premises of a printer's facility with
which the retailer has contracted for printing and that consists of the final printed product, property
that becomes a part of the final printed product, or copy from which the printed product is
produced, shall not result in the retailer being deemed to have or maintain an office, distribution
house, sales house, warehouse, service enterprise, or other place of business, or to maintain a stock
of goods, within this state.

[€25)] (26) "Sale" means any transfer of title, exchange, or barter, conditional or otherwise,
in any manner, of tangible personal property or any other taxable transaction under Subsection
59-12-103(1), for consideration. It includes:

(a) installment and credit sales;

(b) any closed transaction constituting a sale;

(c) any saleof electrical energy, gas, services, or entertainment taxable under this chapter;

(d) any transaction if the possession of property is transferred but the seller retains the title
as security for the payment of the price; and

(e) any transaction under which right to possession, operation, or use of any article of
tangible personal property is granted under alease or contract and the transfer of possession would
be taxable if an outright sale were made.

[€26)] (27) (a) "Saesrelating to schools' means the following sales by, amounts paid to,
or amounts charged by a school:

(i) salesthat are directly related to the school's educational functions or activities
including:

(A) thesdeof:

(I) textbooks;

(I1) textbook fees;

(1) laboratory fees;

(IV) laboratory supplies; or

(V) safety equipment;

(B) the sale of clothing that:

(I) astudent is specifically required to wear as a condition of participation in a
school-related event or school-related activity; and
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586 (1) isnot readily adaptable to general or continued usage to the extent that it takes the
587  place of ordinary clothing;

588 (C) sdesof food if the net or gross revenues generated by the food sales are deposited into
589 aschool district fund or school fund dedicated to school meals; or

590 (D) trangportation charges for official school activities; or

591 (if) amounts paid to or amounts charged by a school for admission to a school-related
592  event or school-related activity.

593 (b) "Salesrelating to schools' does not include:

594 (i) bookstore sales of items that are not educational materials or supplies;

595 (ii) except as provided in Subsection [£26}] (27)(a)(i)(B), clothing; or

596 (iii) amounts paid to or amounts charged by a school for admission to a school-related

597  event or school-related activity if the amounts paid or charged are passed through to a person:
598 (A) other than a

599 (1) schooal;

600 (I1) nonprofit organization authorized by a school board or a governing body of a private
601 school to organize and direct a competitive secondary school activity; or

602 (1) nonprofit association authorized by a school board or a governing body of a private
603  school to organize and direct a competitive secondary school activity; and

604 (B) that isrequired to collect sales and use taxes under this chapter.

605 (c) Inaccordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
606 commission may make rules defining the term "passed through."

607 [€27A)] (28) For purposes of this section and Section 59-12-104, "school” means:
608 (@) an elementary school or a secondary school that:

609 (i) isa

610 (A) public schooal; or

611 (B) private school; and

612 (if) providesinstruction for one or more grades kindergarten through 12; or

613 (b) apublic school district.

614 [€28}] (29) (@) "Semiconductor fabricating or processing materials' means tangible

615 persona property:
616 (i) used primarily in the process of:
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(A) (1) manufacturing a semiconductor; or

(I1) fabricating a semiconductor; or

(B) maintaining an environment suitable for a semiconductor; or

(if) consumed primarily in the process of:

(A) (1) manufacturing a semiconductor; or

(I1) fabricating a semiconductor; or

(B) maintaining an environment suitable for a semiconductor.

(b) "Semiconductor fabricating or processing materials' includes a chemical, catalyst, or
other material used to:

(i) produce or induce in a semiconductor a

(A) chemical change; or

(B) physical change;

(if) remove impurities from a semiconductor; or

(iii) improve the marketable condition of a semiconductor.

[€29)] (30) "Senior citizen center" means afacility having the primary purpose of
providing services to the aged as defined in Section 62A-3-101.

[€36)] (31) "State" means the state of Utah, its departments, and agencies.

[€31)] (32) "Storage" means any keeping or retention of tangible persona property or any
other taxable transaction under Subsection 59-12-103(1), in this state for any purpose except sale
in the regular course of business.

[€32)] (33) (&) "Tangible persona property” means:

(i) al goods, wares, merchandise, produce, and commodities;

(it) all tangible or corporeal things and substances which are dealt in or capable of being
possessed or exchanged;

(iii) water in bottles, tanks, or other containers; and

(iv) al other physically existing articles or things, including property severed from real
estate.

(b) "Tangible personal property” does not include:

(i) real estate or any interest or improvementsin real estate;

(if) bank accounts, stocks, bonds, mortgages, notes, and other evidence of debt;

(i) insurance certificates or policies,
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(iv) personal or governmental licenses;

(v) water in pipes, conduits, ditches, or reservoirs,

(vi) currency and coinage constituting legal tender of the United States or of aforeign
nation; and

(vii) all gold, silver, or platinum ingots, bars, medallions, or decorative coins, not
constituting legal tender of any nation, with agold, silver, or platinum content of not less than
80%.

[€33)] (34) (a) "Telephone corporation” means a corporation that:

(i) owns, controls, operates, or manages a telephone service; and

(if) engagesin an activity described in Subsection [€33)] (34)(a)(i) for the shared use with
or resale to any person of the telephone service.

(b) A corporation described in Subsection [€33)] (34)(a) is atelephone corporation whether
or not the Public Service Commission of Utah regulates:

(i) the corporation; or

(i) the telephone service that the corporation owns, controls, operates, or manages.

[€34)] (35) (a) For purposes of Subsection [£33)] (34) and Section 59-12-103, "telephone
service" means atwo-way transmission:

@) by:

(A) wire;

(B) radio;

(C) lightwave; or

(D) other electromagnetic means; and

(if) of one or more of the following:

(A) asign;

(B) asignal;

(C) writing;

(D) animage;

(E) sound;

(F) amessage,

(G) data; or

(H) other information of any nature.
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(b) "Telephone service" includes:

(i) cellular telephone service;

(i) private communications service; or

(iii) automated digital telephone answering service.

(c) "Telephone service" does not include a service or atransaction that a state or a political
subdivision of a state is prohibited from taxing as of July 1, 2001, under the Internet Tax Freedom
Act, Pub. L. No. 105-277.

[€35)] (36) (8) "Use" means the exercise of any right or power over tangible personal
property under Subsection 59-12-103(1), incident to the ownership or the leasing of that property,
item, or service.

(b) "Use" does not include the sale, display, demonstration, or trial of that property in the
regular course of business and held for resale.

[€36}] (37) "Vehicle' means any aircraft, as defined in Section 72-10-102; any vehicle, as
defined in Section 41-1a-102; any off-highway vehicle, as defined in Section 41-22-2; and any
vessel, as defined in Section 41-1a-102; that is required to be titled, registered, or both. "Vehicle,"
for purposes of Subsection 59-12-104(36) only, also includes any locomotive, freight car, railroad
work equipment, or other railroad rolling stock.

[€37A)] (38) "Vehicle dedler" means a person engaged in the business of buying, selling, or
exchanging vehicles as defined in Subsection [(36)] (37).

[€38)] (39) (8) "Vendor" means any person receiving any payment or consideration upon
asale of tangible personal property or any other taxable transaction under Subsection
59-12-103(1), or to whom the payment or consideration is payable.

(b) "Vendor" does not mean a printer's facility described in Subsection [(24)] (25)(d).

Section 5. Section 59-12-103 is amended to read:

59-12-103. Salesand usetax base-- Rate -- Use of sales and use tax revenues.

(1) A tax isimposed on the purchaser as provided in this part for amounts paid or charged
for the following transactions:

(a) retall sales of tangible personal property made within the state;

(b) amounts paid to common carriers or to telephone corporations or telegraph
corporations, whether the corporations are municipally or privately owned, for:

(i) al transportation;

-23-



710
711
712
713
714
715
716
717
718
719
720
721
722
723
724
725
726
127
728
729
730
731
732
733
734
735
736
737
738
739
740

S.B. 153 01-30-02 5:48 PM

(i) [tntrastete] telephone service, other than mobile telecommunications service, that

originates and terminates within the boundaries of this state; [of]

(iii) _mobile telecommunications service that originates and terminates within the

boundaries of one state only to the extent permitted by the M obile Telecommunications Sourcing
Act, 4 U.S.C. Sec. 116 et seq.; or

[€H1)] (iv) telegraph service;

(c) salesof thefollowing for commercia use:

(i) gas;

(i) eectricity;

(iii) heat;

(iv) codl;

(v) fud oil; or

(vi) other fuels;

(d) salesof thefollowing for residentia use:

(i) gas,

(i) eectricity;

(iii) heat;

(iv) coal;

(v) fud ail; or

(vi) other fuels;

(e) salesof meds,

(f) except as provided in Section 59-12-104, amounts paid or charged as admission or user

fees for theaters, movies, operas, museums, planetariums, shows of any type or nature, exhibitions,
concerts, carnivals, amusement parks, amusement rides, circuses, menageries, fairs, races, contests,
sporting events, dances, boxing matches, wrestling matches, closed circuit television broadcasts,
billiard parlors, pool parlors, bowling lanes, golf, miniature golf, golf driving ranges, batting cages,
skating rinks, ski lifts, ski runs, ski trails, snowmobile trails, tennis courts, swimming pools, water
dlides, river runs, jeep tours, boat tours, scenic cruises, horseback rides, sports activities, or any
other amusement, entertainment, recreation, exhibition, cultural, or athletic activity;

(g) amounts paid or charged for services:

(i) for repairs or renovations of tangible personal property; or
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(if) toinstall tangible personal property in connection with other tangible personal
property,

(h) except as provided in Subsection 59-12-104(7), amounts paid or charged for cleaning
or washing of tangible personal property;

(i) amounts paid or charged for tourist home, hotel, motel, or trailer court accommodations
and services that are regularly rented for less than 30 consecutive days,

(j) amounts paid or charged for laundry or dry cleaning services,

(k) amounts paid or charged for leases or rentals of tangible personal property if:

(i) thetangible personal property's situsisin this state;

(i) the lessee took possession of the tangible personal property in this state; or

(iii) within this state the tangible persona property is.

(A) stored;

(B) used; or

(C) otherwise consumed,

(I) amounts paid or charged for tangible personal property if within this state the tangible
personal property is:

(i) stored;

(i) used; or

(iii) consumed; and

(m) amounts paid or charged for prepaid telephone calling cards.

(2) (&) Except as provided in Subsections (2)(b) and (c), beginning on July 1, 2001, a state
tax and alocal tax isimposed on atransaction described in Subsection (1) equal to the sum of:

(i) astatetax imposed on the transaction at arate of 4.75%; and

(ii) alocal tax equal to the sum of the tax rates a county, city, or town imposes on the
transaction under this chapter other than this part.

(b) Notwithstanding Subsection (2)(a), beginning on July 1, 2001, a state tax and alocal
tax isimposed on atransaction described in Subsection (1)(d) equal to the sum of:

(i) astatetax imposed on the transaction at arate of 2%; and

(if) alocal tax equal to the sum of the tax rates a county, city, or town imposes on the
transaction under this chapter other than this part.

(c) Notwithstanding Subsections (2)(a) and (b), beginning on July 1, 2001, if a vendor
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collects atax under Subsection 59-12-107(1)(b) on a transaction described in Subsection (1), a
state tax and alocal tax isimposed on the transaction equal to the sum of:

(i) astatetax imposed on the transaction at arate of:

(A) 4.75% for atransaction other than a transaction described in Subsection (1)(d); or

(B) 2% for atransaction described in Subsection (1)(d); and

(ii) except as provided in Subsection (2)(d), alocal tax imposed on the transaction at arate
equal to the sum of the following tax rates:

(A) (1) thelowest tax rate imposed by a county, city, or town under Section 59-12-204, but
only if al of the counties, cities, and towns in the state impose the tax under Section 59-12-204;
or

(I1) the lowest tax rate imposed by a county, city, or town under Section 59-12-205, but
only if al of the counties, cities, and towns in the state impose the tax under Section 59-12-205;
and

(B) thetax rate authorized by Section 59-12-1102, but only if al of the countiesin the state
impose the tax under Section 59-12-1102.

(d) Tax rates authorized under the following do not apply to Subsection (2)(c)(ii):

(i) Subsection (2)(a)(i);

(i) Subsection (2)(b)(i);

(i) Subsection (2)(c)(i);

(iv) Section 59-12-301;

(v) Section 59-12-352;

(vi) Section 59-12-353;

(vii) Section 59-12-401,

(viii) Section 59-12-402;

(ix) Section 59-12-501,

(x) Section 59-12-502;

(xi) Section 59-12-603;

(xii) Section 59-12-703;

(xiii) Section 59-12-802;

(xiv) Section 59-12-804;

(xv) Section 59-12-1001,
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(xvi) Section 59-12-1201; or

(xvii) Section 59-12-1302.

(3) (&) Except as provided in Subsections (4) through (9), the state taxes described in
Subsections (2)(a)(i), (2)(b)(i), and (2)(c)(i) shall be deposited into the General Fund.

(b) Thelocal taxes described in Subsections (2)(a)(ii) and (2)(b)(ii) shall be distributed to
acounty, city, or town as provided in this chapter.

(c) (i) Notwithstanding any provision of this chapter, each county, city, or town in the state
shall receive the county's, city's, or town's proportionate share of the revenues generated by the
local tax described in Subsection (2)(c)(ii) as provided in Subsection (3)(c)(ii).

(i) The commission shall determine a county's, city's, or town's proportionate share of the
revenues under Subsection (3)(c)(i) by:

(A) calculating an amount equal to:

(1) the population of the county, city, or town; divided by

(I thetotal population of the state; and

(B) multiplying the amount determined under Subsection (3)(c)(ii)(A) by the total amount
of revenues generated by the local tax under Subsection (2)(c)(ii) for al counties, cities, and towns.

(iii) (A) Except as provided in Subsection (3)(c)(iii)(B), population figures for purposes
of this section shall be derived from the most recent official census or census estimate of the
United States Census Bureau.

(B) Notwithstanding Subsection (3)(c)(iii)(A), if aneeded population estimate is not
available from the United States Census Bureau, population figures shall be derived from the
estimate from the Utah Population Estimates Committee created by executive order of the
governor.

(C) For purposes of this section, the population of a county may only include the
population of the unincorporated areas of the county.

(4) (a) Notwithstanding Subsection (3)(a), there shall be deposited in an Olympics special
revenue fund or funds as determined by the Division of Finance under Section 51-5-4, for the use
of the Utah Sports Authority created under Title 63A, Chapter 7, Utah Sports Authority Act:

(i) from January 1, 1990, through December 31, 1999, the amount of sales and use tax
generated by a 1/64% tax rate on the taxabl e transactions under Subsection (1);

(i1) from January 1, 1990, through June 30, 1999, the amount of revenue generated by a
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1/64% tax rate under Section 59-12-204 or Section 59-12-205 on the taxable transactions under
Subsection (1); and

(iii) interest earned on the amounts under Subsections (4)(a)(i) and (ii).

(b) These funds shall be used:

(i) by the Utah Sports Authority as follows:

(A) tothe extent funds are available, to transfer directly to adebt service fund or to
otherwise reimburse to the state any amount expended on debt service or any other cost of any
bonds issued by the state to construct any public sports facility as defined in Section 63A-7-103;

(B) to pay for the actual and necessary operating, administrative, legal, and other expenses
of the Utah Sports Authority, but not including protocol expenses for seeking and obtaining the
right to host the Winter Olympic Games;

(C) as otherwise appropriated by the Legidature; and

(D) unlessthe Legidlature appropriates additional funds from the Olympics Special
Revenue Fund to the Utah Sports Authority, the Utah Sports Authority may not expend, loan, or
pledge in the aggregate more than:

(1) $59,000,000 of sales and use tax deposited into the Olympics Special Revenue Fund
under Subsection (4)(a);

(I theinterest earned on the amount described in Subsection (4)(b)(i)(D)(l); and

(111) the revenues deposited into the Olympics Special Revenue Fund that are not sales and
use taxes deposited under Subsection (4)(a) or interest on the sales and use taxes,

(i) to pay salary, benefits, or administrative costs associated with the State Olympic
Officer under Subsection 63A-10-103(3), except that the salary, benefits, or administrative costs
may not be paid from the sales and use tax revenues generated by municipalities or counties and
deposited under Subsection (4)(a)(ii).

(c) A payment of salary, benefits, or administrative costs under Subsection 63A-10-103(3)
is not considered an expenditure of the Utah Sports Authority.

(d) If the Legidlature appropriates additional funds under Subsection (4)(b)(i)(D), the
authority may not expend, loan, pledge, or enter into any agreement to expend, loan, or pledge the
appropriated funds unless the authority:

(i) contractsin writing for the full reimbursement of the monies to the Olympics Specia
Revenue Fund by a public sports entity or other person benefitting from the expenditure; and
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(if) obtainsa security interest that secures payment or performance of the obligation to
reimburse.

(e) A contract or agreement entered into in violation of Subsection (4)(d) isvoid.

(5) (& Notwithstanding Subsection (3)(a), beginning on July 1, 2001, the amount of sales
and use tax generated annually by a 1/16% tax rate on the taxabl e transactions under Subsection
(2) shall be used as provided in Subsections (5)(b) through (g).

(b) (i) Beginning on July 1, 2001, $2,300,000 each year shall be transferred as dedicated
credits to the Department of Natural Resources to:

(A) implement the measures described in Subsections 63-34-14(4)(a) through (d) to protect
sensitive plant and animal species; or

(B) award grants, up to the amount authorized by the Legislature in an appropriations act,
to political subdivisions of the state to implement the measures described in Subsections
63-34-14(4)(a) through (d) to protect sensitive plant and animal species.

(i) Money transferred to the Department of Natural Resources under Subsection (5)(b)(i)
may not be used to assist the United States Fish and Wildlife Service or any other person to list or
attempt to have listed a species as threatened or endangered under the Endangered Species Act of
1973, 16 U.S.C. Sec. 1531 et seq.

(iii) At the end of each fiscal year:

(A) 50% of any unexpended dedicated credits shall lapse to the Water Resources
Conservation and Development Fund created in Section 73-10-24;

(B) 25% of any unexpended dedicated credits shall lapse to the Utah Wastewater Loan
Program Subaccount created in Section 73-10c-5; and

(C) 25% of any unexpended dedicated credits shall lapse to the Drinking Water Loan
Program Subaccount created in Section 73-10c-5.

(c) Five hundred thousand dollars each year shall be deposited in the Agriculture Resource
Development Fund created in Section 4-18-6.

(d) (i) One hundred thousand dollars each year shall be transferred as dedicated credits to
the Division of Water Rightsto cover the costsincurred in hiring legal and technical staff for the
adjudication of water rights.

(ii) At the end of each fiscal year:

(A) 50% of any unexpended dedicated credits shall lapse to the Water Resources

-29.



896
897
898
899
900
901
902
903
904
905
906
907
908
909
910
911
912
913
914
915
916
917
918
919
920
921
922
923
924
925
926

S.B. 153 01-30-02 5:48 PM

Conservation and Development Fund created in Section 73-10-24;

(B) 25% of any unexpended dedicated credits shall lapse to the Utah Wastewater Loan
Program Subaccount created in Section 73-10c-5; and

(C) 25% of any unexpended dedicated credits shall lapse to the Drinking Water Loan
Program Subaccount created in Section 73-10c-5.

(e) Fifty percent of the remaining amount generated by the 1/16% tax rate shall be
deposited in the Water Resources Conservation and Development Fund created in Section
73-10-24 for use by the Division of Water Resources. In addition to the uses alowed of the fund
under Section 73-10-24, the fund may also be used to:

(i) provide aportion of the local cost share, not to exceed in any fiscal year 50% of the
funds made available to the Division of Water Resources under this section, of potential project
features of the Central Utah Project;

(if) conduct hydrologic and geotechnical investigations by the Department of Natural
Resources in a cooperative effort with other state, federal, or local entities, for the purpose of
guantifying surface and ground water resources and describing the hydrologic systems of an area
in sufficient detail so asto enable local and state resource managers to plan for and accommodate
growth in water use without jeopardizing the resource;

(iii) fund state required dam safety improvements; and

(iv) protect the state'sinterest in interstate water compact allocations, including the hiring
of technical and legal staff.

(f) Twenty-five percent of the remaining amount generated by the 1/16% tax rate shall be
deposited in the Utah Wastewater Loan Program Subaccount created in Section 73-10c¢-5 for use
by the Water Quality Board to fund wastewater projects.

(g) Twenty-five percent of the remaining amount generated by the 1/16% tax rate shall be
deposited in the Drinking Water Loan Program Subaccount created in Section 73-10c-5 for use
by the Division of Drinking Water to:

(i) providefor theinstallation and repair of collection, treatment, storage, and distribution
facilities for any public water system, as defined in Section 19-4-102;

(if) develop underground sources of water, including springs and wells; and

(iii) develop surface water sources.

(6) (8 Notwithstanding Subsection (3)(a), beginning on July 1, 2001, the amount of sales
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927  and usetax generated annually by a 1/16% tax rate on the taxable transactions under Subsection
928 (1) shall be used as provided in Subsections (6)(b) through (d).

929 (b) (i) Five hundred thousand dollars each year shall be deposited in the Transportation
930 Corridor Preservation Revolving Loan Fund created in Section 72-2-117.
931 (if) At least 50% of the money deposited in the Transportation Corridor Preservation

932 Revolving Loan Fund under Subsection (6)(b)(i) shall be used to fund loan applications made by
933  the Department of Transportation at the request of local governments.

934 (¢) From July 1, 1997, through June 30, 2006, $500,000 each year shall be transferred as
935 nonlapsing dedicated credits to the Department of Transportation for the State Park Access

936  Highways Improvement Program created in Section 72-3-207.

937 (d) The remaining amount generated by the 1/16% tax rate shall be deposited in the class
938 B and class C roads account to be expended as provided in Title 72, Chapter 2, Transportation
939  Finances Act, for the use of class B and C roads.

940 (7) (8) Notwithstanding Subsection (3)(a), beginning on January 1, 2000, the Division of
941  Finance shall deposit into the Centennial Highway Fund created in Section 72-2-118 a portion of
942  the state sales and use tax under Subsection (2) equal to the revenues generated by a 1/64% tax rate
943  on the taxable transactions under Subsection (1).

944 (b) Except for sales and use taxes deposited under Subsection (8), beginning on July 1,

945 1999, the revenues generated by the 1/64% tax rate:

946 (i) retained under Subsection 59-12-204(7)(a) shall be retained by the counties, cities, or
947  townsas provided in Section 59-12-204; and

948 (i) retained under Subsection 59-12-205(4)(a) shall be distributed to each county, city, and
949  town as provided in Section 59-12-205.

950 (8) Notwithstanding Subsection (3)(a), beginning on July 1, 1999, the commission shall

951  deposit into the Airport to University of Utah Light Rail Restricted Account created in Section
952  17A-2-1064 the portion of the sales and use tax under Sections 59-12-204 and 59-12-205 that is:
953 (@) generated by acity or town that will have constructed within its boundaries the Airport
954  to University of Utah Light Rail described in the Transportation Equity Act for the 21st Century,
955  Pub. L. No. 105-178, Sec. 3030(c)(2)(B)(i)(I), 112 Stat. 107; and

956 (b) equal to the revenues generated by a 1/64% tax rate on the taxable items and services
957  under Subsection (1).
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(9) (& Notwithstanding Subsection (3)(a), for fiscal years beginning on or after fiscal year
2002-03, the commission shall on or before September 30 of each year deposit the difference
described in Subsection (9)(b) into the Remote Sales Restricted Account created in Section
59-12-103.2 if that differenceis greater than $0.

(b) The difference described in Subsection (9)(a) is equal to the difference between:

(i) the total amount of revenues under Subsection (2)(c)(i) the commission received from
vendors collecting atax under Subsection 59-12-107(1)(b) for the fiscal year immediately
preceding the September 30 described in Subsection (9)(a); and

(ii) the total amount of revenues under Subsection (2)(c)(i) the commission estimates that
the commission received from vendors described in Subsection 59-12-107(1)(b) for fiscal year
2000-01.

(10) (&) For purposes of amounts paid or charged as admission or user fees relating to the
Olympic Winter Games of 2002, the amounts are considered to be paid or charged on the day on
which the Salt Lake Organizing Committee for the Olympic Winter Games of 2002 or a person
designated by the Salt Lake Organizing Committee for the Olympic Winter Games of 2002 sends
apurchaser confirmation of the purchase of an admission or user fee described in Subsection
(D)().

(b) In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
commission shall make rules defining what constitutes sending a purchaser confirmation under
Subsection (10)(a).

Section 6. Section 59-12-207 is amended to read:

59-12-207. Report of tax collections -- Point of sale when retailer hasno permanent
place of business or morethan one place of businessis determined by rule of commission --
Public utilities -- M obile telecommunications service.

[AH] (1) Except as provided in Subsection (4), all sales and use taxes collected under this
part shall be reported to the commission on forms [whieh] that accurately identify the location

where the sale or use transaction was consummated. [+]
(2) Except as provided in Subsection (4), if aretailer has no permanent place of business

in the state or has more than one place of business, the place or places at which theretall sales are
consummated for the purposes of this part shall be determined under rules of the commission. [t
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(3) (a) Except as provided in Subsection (4), a public [utHtttes] utility as defined [by-TFitte
54-are] in Section 54-2-1 is not obligated to determine the place or places within any county where

public utility services are rendered[;-ane-the].

(b) The commission shall apportion the sales and use taxes collected under this part from
public utility servicesto cities and towns within the respective counties[;revendes-artsgfrom
sueh-serviees)]:

(i) on an equitable basis [ptrstant-to-an-appropriate] ; and

(i) in accordance with aformula and [trder] rules [to-be] prescribed [and-adopted-by-it]
by the commission.

(4) Notwithstanding Subsections (1) through (3), mobile telecommunications service is

subject to the sourcing rules provided in the Mobile Telecommunications Sourcing Act, 4 U.S.C.
Sec. 116 et seq.

Section 7. Section 69-2-2 is amended to read:

69-2-2. Definitions.

Asused in this chapter:

[€3)] (1) "911 emergency telephone service" means a communication system which

provides citizens with rapid direct access to public emergency operation centers by dialing the
telephone number "911" with the objective of reducing the response time to situations requiring
law enforcement, fire, medical, rescue, and other emergency services.

[(h] (2) "Loca exchange service" means the provision of public telecommunications
services by awireline common carrier to customers within a geographic area encompassing one
or more local communities as described in the carrier’ s service territory maps, tariffs, pricelists,
or rate schedules filed with and approved by the Public Service Commission.

[)] () "Local exchange service switched access line" means the transmission facility and
local switching equipment used by awireline common carrier to connect a customer location to
acarrier’slocal exchange switching network for providing two-way interactive voice, or voice
capable, services.

(4) "Mobile telecommunications service" is as defined in Section 54-8b-2.

[(4)] (5) "Public agency” means any county, city, town, special service district, or public

authority located within the state which provides or has authority to provide fire fighting, law
enforcement, ambulance, medical, or other emergency services.
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[€5)] (6) "Public safety agency" means afunctional division of a public agency which
provides fire fighting, law enforcement, medical, or other emergency services.

[€63] (7) "Radio communications access line" means the radio equipment and assigned
customer identification number used to connect a mobile or fixed radio customer in Utah to aradio
communication service provider’s network for two-way interactive voice, or voice capable,
Sservices.

[€A] (8) "Radio communications service" means a public telecommunications service
providing the capability of two-way interactive telecommunications between mobile and fixed
radio customers, and between mobile or fixed radio customers and the local exchange service
network customers of awireline common carrier. Radio communications service providers
include corporations, persons or entities offering cellular telephone service, enhanced specialized
mobile radio service, rural radio service, radio common carrier services, personal communications
services, and any equivalent wireless public telecommunications service, as defined in 47 CFR,
parts 20, 21, 22, 24, and 90.

[€8)] (9) "Wireline common carrier” means a public telecommunications service provider
that primarily uses metallic or nonmetallic cables and wires for connecting customersto its local
exchange service networks.

Section 8. Section 69-2-5 is amended to read:

69-2-5. Funding for 911 emer gency telephone service.

(1) Inproviding funding of 911 emergency telephone service, any public agency
establishing a 911 emergency telephone service may:

() seek assistance from the federal or state government, to the extent constitutionally
permissible, in the form of loans, advances, grants, subsidies, and otherwise, directly or indirectly;

(b) seek funds appropriated by local governmental taxing authorities for the funding of
public safety agencies; and

(c) seek gifts, donations, or grants from individuals, corporations, or other private entities.

(2) For purposes of providing funding of 911 emergency telephone service, special service
districts may raise funds as provided in Section 17A-2-1322 and may borrow money and incur
indebtedness as provided in Section 17A-2-1316.

(3) () [FThe] Except as provided in Subsection (3)(b), and subject to Subsection (3)(f), the
governing authority of any public agency providing 911 emergency tel ephone service may levy
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monthly an emergency services telephone charge on each local exchange service switched access
line and each revenue producing radio communications access line with a billing address within
the boundaries of the area served by the public agency|[exeept-asprovidecHr-Sabsecttorn{3)(b)].

(b) [Aceess] Notwithstanding Subsection (3)(a), access lines provided for public coin
telephone service are exempt from emergency telephone charges.

() The amount of the charge levied under this section may not exceed 53 cents per month
for each local exchange service switched access line and 53 cents per month for each radio
communications access line.

(d) Notification of intent to levy the charge shall be given to the Public Service
Commission at least 30 days prior to the effective date.

(e) [An] Subject to Subsection (3)(f), an emergency services telephone charge levied under

this section shall be billed and collected by the corporation, person, or entity that provides the local
exchange service switched access line services or radio communications access line services and
remitted to the public agency providing 911 emergency telephone service in the billed customer
location area as directed by the public agency.

(f)_An emergency services telephone charge on a mobile tel ecommunications service may

belevied, billed, and collected only to the extent permitted by the Mobile Telecommunications
Sourcing Act, 4 U.S.C. Sec. 116 et seq.
(4) (8 Any money received by the public agency for the provision of 911 emergency

telephone service shall be deposited in a special emergency telephone service fund.

(b) () The money in the emergency telephone service fund shall be expended by the public
agency to pay the costs of establishing, installing, maintaining, and operating a 911 emergency
telephone system or integrating a 911 system into an established public safety dispatch center,
including contracting with the providers of local exchange service, radio communications service,
and vendors of appropriate terminal equipment as necessary to implement the 911 emergency
telephone service.

(it) Revenues derived for the funding of 911 emergency telephone service may only be
used for that portion of costs related to the operation of the 911 emergency telephone system when
such a system isintegrated with any public safety dispatch system.

Section 9. Section 69-2-5.5 is amended to read:

69-2-5.5. Emergency servicestelephone chargeto fund the Poison Control Center.
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(1) [Fhere] Subject to Subsection (13), there isimposed an emergency services telephone

charge of 7 cents per month on each local exchange service switched access line and each revenue
producing radio communications access line that is subject to an emergency services telephone
charge levied by a public agency under Section 69-2-5.

(2) The emergency services telephone charge imposed under this section shall be:

(a) subject to Subsection (13), billed and collected by the corporation, person, or entity that

provides local exchange service switched access line services or radio communications access line
services and remitted monthly to the State Tax Commission; and

(b) deposited into the General Fund as dedicated creditsto pay for:

(i) costsof establishing, installing, maintaining, and operating the University of Utah
Poison Control Center; and

(if) expenses of the State Tax Commission to administer and enforce the collection of the
emergency services telephone charges.

(3) Fundsfor the University of Utah Poison Control Center program are nonlapsing.

(4) Emergency services telephone charges remitted to the State Tax Commission pursuant
to Subsection (2) shall be accompanied by the form prescribed by the commission.

(5) The State Tax Commission may make rules to administer and enforce the collection
of emergency services telephone charges imposed under this section.

(6) A provider of local exchange service switched access line services or radio
communications access line services who fails to comply with this section is subject to penalties
and interest as provided in Sections 59-1-401 and 59-1-402.

(7) () Except as provided in Subsections (8) through (11), and subject to Subsection (13),
the State Tax Commission shall assess a charge imposed under this section within three years after

aprovider of local exchange service switched access line services or radio communications access
line servicesfiles areturn.

(b) Except as provided in Subsections (8) through (11), if the commission does not assess
acharge imposed under this section within the three-year period provided in Subsection (7)(a), the
commission may not commence a proceeding to collect the charge.

(8) Notwithstanding Subsection (7), and subject to Subsection (13), the State Tax
Commission may assess a charge at any time if a provider of local exchange service switched

access line services or radio communications access line services:

-36 -



1113
1114
1115
1116
1117
1118
1119
1120
1121
1122
1123
1124
1125
1126
1127
1128
1129
1130
1131
1132
1133
1134
1135
1136
1137
1138
1139
1140
1141
1142
1143

01-30-02 5:48 PM S.B. 153

(@) filesafalseor fraudulent return with intent to evade; or

(b) doesnot file areturn.

(9) Notwithstanding Subsection (7), beginning on July 1, 1998, the State Tax Commission
may extend the period to make an assessment or commence a proceeding to collect the charge
imposed under this section if:

(a) thethree-year period under Subsection (7) has not expired; and

(b) the commission and the provider of local exchange service switched accessline
services or radio communications access line services sign awritten agreement:

(i) authorizing the extension; and

(if) providing for the length of the extension.

(10) If the State Tax Commission delays an audit at the request of a provider of local
exchange service switched access line services or radio communications access line services, the
commission may make an assessment as provided in Subsection (11) if:

(a) the provider of local exchange service switched access line services or radio
communications access line services subsequently refuses to agree to an extension request by the
commission; and

(b) thethree-year period under Subsection (7) expires before the commission completes
the audit.

(11) An assessment under Subsection (10) shall be:

(@) for thetime period for which the State Tax Commission could not make an assessment
because of the expiration of the three-year period; and

(b) in an amount equal to the difference between:

(i) the commission's estimate of the amount of the charge the provider of local exchange
service switched access line services or radio communications access line services would have
been assessed for the time period described in Subsection (11)(a); and

(if) the amount of the charge the provider of local exchange service switched accessline
services or radio communications access line services actually paid for the time period described
in Subsection (11)(a).

(12) (a) Except as provided in Subsection (12)(b), the State Tax Commission may not
make a credit or refund unless the provider of local exchange service switched access line services
or radio communications access line services files a claim with the commission within three years
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of the date of overpayment.

(b) Notwithstanding Subsection (12)(a), beginning on July 1, 1998, the commission shall
extend the period for a provider of local exchange service switched access line services or radio
communications access line services to file a claim under Subsection (12)(a) if:

(i) thethree-year period under Subsection (12)(a) has not expired; and

(if) the commission and the provider of local exchange service switched accessline
services or radio communications access line services sign a written agreement:

(A) authorizing the extension; and

(B) providing for the length of the extension.

(13) An emergency services telephone charge under this section on a mobile

telecommunications service may be imposed, billed, and collected only to the extent permitted by
the Mobile Telecommunications Sourcing Act, 4 U.S.C. Sec. 116 et seq.

Section 10. Effective date.

This act takes effect on July 1, 2002, and applies to customer bills issued after August 1,
2002, in accordance with the Mobile Telecommunications Sourcing Act, 4 U.S.C. Sec 116 et seq.
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L egislative Review Note
asof 1-29-02 4:25PM

Thislegislation includes a requirement that allows a municipality to levy and collect a$1 charge
for mobile telecommunications service if on or before July 1, 2001, the municipality by ordinance
levied and collected the charge. A municipality that does not meet this and other requirements
established in the legislation may not levy and collect such acharge. Thislegislation arguably
creates classes of municipalities on the basis of the date a municipality enacted an ordinance to
levy and collect the charge, and treats the taxing authority of these classes of municipalities
differently. If these classifications are challenged as being special legislation or a violation of
equal protection or uniform operation of the laws principles, a court is likely to uphold these
classifications if the court finds that the classifications are rational and related to areasonable
statutory objective.

Additionally, the legislation provides that beginning on July 1, 2003, a municipality may not levy
and collect the above charge on mobile telecommunications service. This prohibition could
potentially be subject to challenge because it is unclear whether amunicipality is given direct
power to tax under Utah Constitution Article X1, Section 5, or whether under Utah Constitution
Article X111, Section 5, amunicipality may only tax if the Legidlature by statute delegates this
power to the municipality. If acourt findsthat amunicipality does not have direct power to tax
and may only tax if the Legislature grants this power to the municipality by statute, the prohibition
would likely be upheld.

Office of L egidative Research and General Counsel
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