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Be it enacted by the Legidature of the state of Utah:

Section 1. Section 10-1-203 is amended to read:
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10-1-203. Licensefeesand taxes-- Application information to be transmitted to
the county auditor.

(1) For the purpose of this section, "business" means any enterprise carried on for the
purpose of gain or economic profit, except that the acts of employees rendering servicesto
employers are not included in this definition.

(2) Except as provided in Subsections (3) through (5), the governing body of a
municipality may license for the purpose of regulation and revenue any business within the
limits of the municipality and may regulate that business by ordinance.

(3) (&) The governing body of a municipality may raise revenue by levying and
collecting amunicipal energy sales or use tax as provided in Part 3, Municipal Energy Sales
and Use Tax Act, except amunicipality may not levy or collect afranchise tax or fee as defined
in Subsection 10-1-303(7) on an energy supplier other than the municipa energy sales and use
tax provided in Part 3, Municipal Energy Sales and Use Tax Act.

(b) () Subsection (3)(a) does not affect the validity of afranchise agreement as defined
in Subsection 10-1-303(6), that isin effect on July 1, 1997, or afuture franchise.

(if) A franchise agreement as defined in Subsection 10-1-303(6) in effect on January 1,
1997, or afuture franchise shall remainin full force and effect.

(c) A municipality that collects a contractual franchise fee pursuant to afranchise
agreement as defined in Subsection 10-1-303(6) with an energy supplier that isin effect on July
1, 1997, may continue to collect that fee as provided in Subsection 10-1-310(2).

(d) (i) Subject to the requirements of Subsection (3)(d)(ii), afranchise agreement as
defined in Subsection 10-1-303(6) between a municipality and an energy supplier may contain
aprovision that:

(A) requiresthe energy supplier by agreement to pay a contractual franchise feethat is
otherwise prohibited under Part 3, Municipal Energy Sales and Use Tax Act; and

(B) imposes the contractual franchise fee on or after the day on which Part 3,
Municipa Energy Salesand Use Tax is:

(1) repeded, invalidated, or the maximum allowable rate provided in Section 10-1-305
isreduced; and

(I1) s not superseded by alaw imposing a substantially equivalent tax.

(i) A municipality may not charge a contractual franchise fee under the provisions
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permitted by Subsection (3)(b)(i) unless the municipality charges an equal contractual franchise
fee or atax on all energy suppliers.

(4) Subject to [theprovistonsof] Title 11, Chapter 26, Local Taxation of Utilities
Limitation, amunicipality may impose upon, charge, or collect from a public utility engaged in
the business of supplying telephone service or other person or entity engaged in the business of
supplying telephone service any tax, license, fee, license fee, license tax, or similar charge, or
any combination of any of these, based upon the gross revenues of the utility, person, or entity
derived from sales or use or both sales and use of the tel ephone service within the municipality.

(5) (&) The governing body of a municipality may by ordinance raise revenue by
levying and collecting alicense fee or tax on:

(i) aparking service businessin an amount that isless than or equal to:

(A) $1 per vehiclethat parks at the parking service business; or

(B) 2% of the gross receipts of the parking service business,

(i) apublic assembly facility in an amount that is less than or equal to $1 per ticket
purchased from the public assembly facility; and

(iii) subject to the limitations of Subsections (5)(c) and (d), a business that causes
disproportionate costs of municipal services or for which the municipality provides an
enhanced level of municipal servicesin an amount that is reasonably related to the costs of the
municipal services provided by the municipality.

(b) For purposes of this Subsection (5):

(i) "Municipal services' include:

(A) public utilities; or

(B) servicesfor:

(1) police;

(1) fire;

(1) storm water runoff;

(V) traffic control;

(V) parking;

(V1) transportation;

(V) beautification; or

(V1) snow removal.
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(if) "Parking service business' means a business:

(A) that primarily provides off-street parking services for apublic facility that is
wholly or partially funded by public moneys;

(B) that provides parking for one or more vehicles; and

(C) that charges afeefor parking.

(iii) "Public assembly facility" means a business operating an assembly facility that:

(A) iswholly or partially funded by public moneys; and

(B) requires aperson attending an event at the assembly facility to purchase aticket.

(c) Beforethe governing body of a municipality imposes alicense fee or tax on a
business that causes disproportionate costs of municipal services under Subsection (5)(a)(iii),
the governing body of the municipality shall adopt an ordinance defining for purposes of the
tax under Subsection (5)(a)(iii) what constitutes disproportionate costs and what amounts are
reasonably related to the costs of the municipal services provided by the municipality.

(d) Before the governing body of a municipality imposes alicense fee or tax on a
business for which it provides an enhanced level of municipal services under Subsection
(5)(a)(iii), the governing body of the municipality shall adopt an ordinance defining for
purposes of the tax under Subsection (5)(a)(iii) what constitutes the basic level of municipal
services in the municipality and what amounts are reasonably related to the costs of providing
an enhanced level of municipal servicesin the municipality.

(6) All license fees and taxes shall be uniform in respect to the class upon which they
are imposed.

(7) The governing body shall transmit the information from each approved business
license application to the county assessor within 60 days following the approval of the
application.

(8) If challenged in court, an ordinance enacted by a municipality before January 1,
1994, imposing a business license fee or tax on rental dwellings under this section shall be
upheld unless the business license fee or tax is found to impose an unreasonable burden on the
fee or tax payer.

Section 2. Section 11-17-3 is amended to read:

11-17-3. Powers of municipalities, counties, and state univer sities.

(1) Each municipality, county, and state university may:
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184 (@) finance or acquire, whether by construction, purchase, devise, gift, exchange, or
185 lease, or any one or more of those methods, and construct, reconstruct, improve, maintain,

186  equip, and furnish or fund one or more projects, which shall be located within this state, and
187  which shall be located within, or partially within, the municipality or county or within the

188  county within which a state university is located, unless an agreement under the Interlocal

189  Cooperation Act has been entered into as authorized by Subsection (5), except that if a

190 governing body finds, by resolution, that the effects of international trade practices have been
191  or will be adverse to Utah manufacturers of industrial products and, therefore, it is desirable to
192 finance a project in order to maintain or enlarge domestic or foreign markets for Utah industrial
193  products, aproject may consist of the financing on behalf of a user of the costs of acquiring
194  industria products manufactured in, and which are to be exported from, the state of Utah;,

195 (b) financefor, sell, lease, contract the management of, or otherwise dispose of to, any
196  person, firm, partnership, or corporation, either public or private, including without limitation
197  any person, firm, partnership, or corporation engaged in business for a profit, any or al of its
198 projects upon the terms and conditions as the governing body deems advisable and which do
199  not conflict with this chapter;

200 (c) issue revenue bonds for the purpose of defraying the cost of financing, acquiring,
201  constructing, reconstructing, improving, maintaining, equipping, furnishing, or funding any
202  project and secure the payment of the bonds as provided in this chapter, which revenue bonds
203  may beissued in one or more series or issues where deemed advisable, and each series or issue
204  may contain different maturity dates, interest rates, priorities on securities available for

205 guaranteeing payment of them, and other differing terms and conditions deemed necessary and
206  not in conflict with this chapter;

207 (d) (i) grant optionsto renew any lease with respect to any project and to buy any

208 project at aprice the governing body deems desirable; and

209 (ii) sell and convey any real or persona property acquired under Subsection (1)(a) at
210 public or private sale, and make an order respecting the sale deemed conducive to the best

211  interests of the municipality, county, or state university, the sale or conveyance to be subject to
212  theterms of any lease but to be free and clear of any other encumbrance;

213 (e) establish, acquire, develop, maintain, and operate industrial parks; and

214 (f) offer to the holders of its bonds issued pursuant to this chapter the right, where its
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governing body deems it appropriate, to convert the bonds or some portion of the bond
obligation into an equity position in some or all of the assets devel oped with the proceeds of
the bond offering.

(2) An economic development or new venture investment fund shall be considered to
be located in the municipality or county where its headquarters is located or where any office of
itislocated, aslong asit is headquartered within the state. It need not make all of its
investments within the state of Utah or such county or municipality, so long asit locates within
the state of Utah or such county or municipality its headquarters where its actual investment
decisions and management functions occur and agrees to, and does, limit the aggregate amount
of itsinvestments in companies located outside the state of Utah to an amount which in the
aggregate does not exceed the aggregate amount of investments made by institutions and funds
located outside the state of Utah in companies headquartered in Utah which the locally
managed fund has sponsored or in which it has invested and which it has brought to the
attention of investors outside the state of Utah. For purposes of enabling an offering of bonds
to fund such afund, a certification of an executive managerial officer of the manager of said
fund of the intention to comply with this provision may be relied upon. Each fund shall at least
annually certify to the governmental offeror of such bonds its compliance with this provision.

(3) Before any municipality, county, or state university issues revenue bonds under this
chapter for the purpose of defraying the cost of acquiring, constructing, reconstructing,
improving, maintaining, equipping, or furnishing any industrial park project, the governing
body of the state university, county, or municipality shall adopt and establish a plan of
development for the tracts of land to constitute the industrial park and shall, by resolution, find
that the project for the establishment of the industrial park iswell conceived and has a
reasonabl e prospect of success, that the project will tend to provide proper economic
development of the municipality or county and will encourage industry to locate within or near
the municipality or county or, in the case of state universities, will further, through industrial
research and development, the instructional progress of the state university. There may be
included as a part of any plan of development for any industrial park zoning regulations,
restrictions on usage of sites within the boundaries of the industrial park, minimum size of
sites, parking and loading regulations, and methods for the providing and furnishing of police
and fire protection and for the furnishing of other municipal or county services which are
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deemed necessary in order to provide for the maintenance of the public health and safety. If
any water or sewerage facilities are to be acquired as part of the development of the land for an
industrial park under this chapter, water and sewerage facilities may be acquired as part of the
issue of bonds issued under this chapter, through the issuance of bonds payable from water and
sewer chargesin the manner asis now or as may hereafter be provided by law, in combination
with an issue of refunding bonds, in combination with an issue of bonds upon the consent of
the holders of outstanding bonds issued for the same purpose, in combination with bonds
issued for the purposes of financing water and sewer facilities which will not be a part of an
industrial park, or in any combination of the foregoing. Any municipality, county, or state
university establishing an industrial park may lease any land acquired and developed as part of
an industrial park to one or more lessees. The lessee may sublease all or a portion of the land
so leased from the municipality or county. Municipalities, counties, and state universities may
sell or lease land in connection with the establishment, acquisition, development, maintenance,
and operation of an industrial park project. Any such lease or sale of land shall be undertaken
only after the adoption by the governing body of a resolution authorizing the lease or sale of the
land for industrial park purposes.

(4) (8 No municipality, county, or state university may operate any project referred to
in this section, as a business or in any other manner except as the lessor or administrator of it,
nor may it acquire any such project, or any part of it, by condemnation. This prohibition does
not apply to projectsinvolving research conducted, administered, or managed by a state
university.

(b) No municipality, county, or state university may, under this chapter, acquire or
lease projects, or issue revenue bonds for the purpose of defraying the cost of any project or
part of it, used for the generation, transmission, or distribution of electric energy beyond the
project site, or the production, transmission, or distribution of natural gas, except for any
project defined in Subsection 11-17-2(8)(b) or (d).

(5) Each municipality, county, and state university may enter, either before or after the
bonds have been issued, into interlocal agreements under Title 11, Chapter 13, Interlocal
Cooperation Act, with one or more municipalities, counties, state universities, or special
service districts created pursuant to Title 17A, Chapter 2, Part 13, Utah Special Service District
Act, in order to accomplish economies of scale or other cost savings and any other additional
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purposes to be specified in the interlocal agreement, for the issuance of bonds under this
chapter on behalf of all of the signatories to the interlocal agreement by one of the
municipalities, counties, or state universities which is a signatory to the interlocal agreement
for the financing or acquisition of projects qualifying as a project under Subsection 11-17-2(8).
For all purposes of Section [#1-13-7] 11-13-207 the signatory to the interlocal agreement
designated as the issuer of the bonds constitutes the administrator of the interlocal agreement.

(6) Subsection (4) to the contrary notwithstanding, the governing body of any state
university owning or desiring to own facilities or administer projects described in Subsection
11-17-2(8) may:

(&) become asignatory to theinterlocal agreement provided for in Subsection (5);

(b) enter into a separate security agreement with the issuer of the bonds, as provided in
Section 11-17-5 for the financing or acquisition of a project under Subsection 11-17-2(8) to be
owned by the state university;

(c) enter into agreements to secure the obligations of the state university under a
security agreement entered into under Subsection (6)(b), or to provide liquidity for such
obligations including, without limitation, letter of credit agreements with banking institutions
for letters of credit or for standby letters of credit, reimbursement agreements with financial
ingtitutions, line of credit agreements, standby bond purchase agreements, and to provide for
payment of fees, charges, and other amounts coming due under the agreements entered into
under the authority contained in this Subsection (6)(c);

(d) providein security agreements entered into under Subsection (6)(b) and in
agreements entered into under Subsection (6)(c) that the obligations of the state university
under an agreement shall be special obligations payable solely from the revenues derived from
the operation or management of the project, owned by the state university and from net profits
from proprietary activities and any other revenues pledged other than appropriations by the
Utah Legidlature, and the governing body of the state university shall pledge al or any part of
such revenues to the payment of its obligations under an agreement; and

(e) in order to secure the prompt payment of the obligations of the state university
under a security agreement entered into under Subsection (6)(b) or an agreement entered into
under Subsection (6)(c) and the proper application of the revenues pledged to them, covenant
and provide appropriate provisions in an agreement to the extent permitted and provided for
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under Section 53B-21-102.

(7) Subsection (4) to the contrary notwithstanding, the governing body of any
municipality, county, or special service district owning, desiring to own, or administering
projects or facilities described in Subsection 11-17-2(8) may:

(a) become asignatory to the interlocal agreement provided for in Subsection (5);

(b) enter into a separate security agreement with the issuer of the bonds, as provided in
Section 11-17-5, for the financing or acquisition of a project under Subsection 11-17-2(8) to be
owned by the municipality, county, or special service district, as the case may be, except that
no municipality, county, or special service district may mortgage the facilities so financed or
acquired;

(c) enter into agreements to secure the obligations of the municipality, county, or
special service district, as the case may be, under a security agreement entered into under
Subsection (7)(b), or to provide liquidity for such obligations including, without limitation,
letter of credit agreements with banking institutions for letters of credit or for standby letters of
credit, reimbursement agreements with financial institutions, line of credit agreements, standby
bond purchase agreements, and to provide for payment of fees, charges, and other amounts
coming due under the agreements entered into under the authority contained in this Subsection
(0)(c);

(d) providein security agreements entered into under Subsection (7)(b) and in
agreements entered into under Subsection (7)(c) that the obligations of the municipality,
county, or specia service district, as the case may be, under an agreement shall be special
obligations payable solely from the revenues derived from the operation or management of the
project, owned by the municipality, county, or specia service district, as the case may be, and
the governing body of the municipality, county, or special service district, as the case may be,
shall pledge all or any part of such revenues to the payment of its obligations under an
agreement; and

(e) inorder to secure the prompt payment of obligations under a security agreement
entered into under Subsection (7)(b) or an agreement entered into under Subsection (7)(c) and
the proper application of the revenues pledged to them, covenant and provide appropriate
provisions in an agreement to the extent permitted and provided for with respect to revenue
obligations under Section 11-14-17.
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(8) In connection with the issuance of bonds under this chapter, a municipality, county,
or state university:

(@) may provide for the repurchase of bonds tendered by their owners and may enter
into an agreement to provide liquidity for such repurchases, including aletter of credit
agreement, line of credit agreement, standby bond purchase agreement, or other type of
liquidity agreement;

(b) may enter into remarketing, indexing, tender agent, or other agreements incident to
the financing of the project or the performance of the issuer's obligations relative to the bonds,
and

(c) may provide for payment of fees, charges, and other amounts coming due under the
agreements entered into pursuant to authority contained in Subsection (6).

Section 3. Section 11-27-2 is amended to read:

11-27-2. Definitions.

Asused in this chapter:

(1) "Advance refunding bonds" means refunding bonds issued for the purpose of
refunding outstanding bonds in advance of their maturity.

(2) "Assessments' means aspecial tax levied against property within a special
improvement district to pay all or a portion of the costs of making improvementsin the district.

(3) "Bond" means any revenue bond, general obligation bond, tax increment bond,
specia improvement bond, or refunding bond.

(4) "General obligation bond" means any bond, note, warrant, certificate of
indebtedness, or other obligation of a public body payable in whole or in part from revenues
derived from ad valorem taxes and that constitutes an indebtedness within the meaning of any
applicable constitutional or statutory debt limitation.

(5) "Governing body" means the council, commission, county legislative body, board
of directors, board of trustees, board of education, board of regents, or other legislative body of
apublic body designated in this chapter that is vested with the legislative powers of the public
body, and, with respect to the state, the State Bonding Commission created by Section
63B-1-201.

(6) "Government obligations' means.

(a) direct obligations of the United States of America, or other securities, the principal
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of and interest on which are unconditionally guaranteed by the United States of America; or

(b) obligations of any state, territory, or possession of the United States, or of any of
the political subdivisions of any state, territory, or possession of the United States, or of the
District of Columbia described in Section 103(a), Internal Revenue Code of 1986.

(7) "Issuer" means the public body issuing any bond or bonds.

(8) "Public body" means the state or any agency, authority, instrumentality, or
institution of the state, or any municipal or quasi-municipal corporation, political subdivision,
agency, school district, specia district, or other governmental entity now or hereafter existing
under the laws of the state.

(9) "Refunding bonds' means bonds issued under the authority of this chapter for the
purpose of refunding outstanding bonds.

(10) "Resolution” means aresolution of the governing body of a public body taking
formal action under this chapter.

(11) "Revenue bond" means any bond, note, warrant, certificate of indebtedness, or
other obligation for the payment of money issued by a public body or any predecessor of any
public body and that is payable from designated revenues not derived from ad valorem taxes or
from a special fund composed of revenues not derived from ad valorem taxes, but excluding all
of the following:

(a) any obligation constituting an indebtedness within the meaning of any applicable
constitutional or statutory debt limitation;

(b) any obligation issued in anticipation of the collection of taxes, where the entire
issue matures not later than one year from the date of the issue; and

(c) any specia improvement bond.

(12) "Specia improvement bond" means any bond, note, warrant, certificate of
indebtedness, or other obligation of a public body or any predecessor of any public body that is
payable from assessments levied on [benefited] benefitted property and from any special
improvement guaranty fund.

(13) "Specia improvement guaranty fund" means any special improvement guaranty
fund established under Title 10, Chapter 6, Uniform Fiscal Procedures Act for Utah Cities;
Title 17A, Chapter 3, Part 2, County Improvement Districts[;] Act; or any predecessor or

similar statute.
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(14) "Tax increment bond" means any bond, note, warrant, certificate of indebtedness,
or other obligation of a public body issued under authority of Title 17A, Chapter 2, Part 16,
Great Salt Lake Development Authority [A€t], or any similar statutes, including Title [+7A]
17B, Chapter [2Part-12Ytah-Nerghborhood-Devetopment] 4, Redevelopment Agencies Act.

Section 4. Section 13-28-3 is amended to read:

13-28-3. Notice requirement.

If asolicitor represents to an individual that he has been selected or may be eligibleto
receive a prize, the solicitor may not request, and the solicitor or sponsor may not accept, a
payment from the individual in any form before the individual receives awritten prize notice
that contains all of the information required under Subsection 13-28-4(1) presented in the
[matter] manner required under Subsections 13-28-4(2) through (6).

Section 5. Section 13-34-105 is amended to read:

13-34-105. Exempted institutions.

(1) Thischapter does not apply to the following institutions:

(@) aUtahinstitution directly supported, to a substantial degree, with funds provided by
the state, alocal school district, or other Utah governmental subdivision;

(b) aninstitution which offersinstruction exclusively at or below the 12th grade level;

(c) alawful enterprise which offers only professional review programs, such as C.P.A.
and bar examination review and preparation courses;

(d) aUtah private, postsecondary educational institution that is owned, controlled,
operated, or maintained by a bona fide church or religious denomination, which is exempted
from property taxation under the laws of this state;

(e) aUtah school or institution which is accredited by aregional or national accrediting
agency recognized by the United States Department of Education. An institution, branch,
extension, or facility operating within the state which is affiliated with an institution operating
in another state must be separately approved by the affiliate's regional or national accrediting
agency to qualify for this exemption;

(f) abusiness organization, trade or professional association, fraternal society, or labor
union that sponsors or conducts courses of instruction or study predominantly for bonafide
employees or members and does not, in advertising, describe itself as a school[-—Fef];_for
purposes of this Subsection (1)(f), a business organization, trade or professional association,
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fraternal society, or labor union that hires amajority of the persons who successfully complete
its course of instruction or study with a reasonable degree of proficiency and apply for
employment with that same entity is considered to be conducting the course predominantly for
bona fide employees or members,

(g) aninstitution that exclusively offers general education courses or instruction solely
remedial, avocational, nonvocational, or recreational in nature, which does not advertise
occupation objectives or grant educational credentials;

(h) an institution which offers only workshops or seminars lasting no longer than three
calendar days and for which academic credit is not awarded; and

(i) aninstitution which offers programs in barbering, cosmetology, real estate,
insurance, or flying that are regulated and approved by a state or federal governmental agency.

(2) () If available evidence suggests that an exempt institution under this section is not
in compliance with the standards of registration under this chapter and applicable division
rules, the division shall contact the institution and, if appropriate, the state or federal
government agency to request corrective action.

(b) Subsection (2)(a) does not apply to an institution exempted under Subsection (1)(€).

Section 6. Section 13-35-103 is amended to read:

13-35-103. Utah Powersport Vehicle Franchise Advisory Board -- Creation --
Appointment of members-- Alternate members-- Chair -- Quorum -- Conflict of interest.

(1) Thereis created within the department the Utah Powersport Vehicle Franchise
Advisory Board that consists of:

(@) the executive director or the executive director's designee; and

(b) six members appointed by the executive director, with the concurrence of the
governor, asfollows:

(i) three new powersport vehicle franchisees from among the three congressional
districts of the state as the districts were constituted on January 1, 1996, no more than one of
whom shall be located in the same congressional district; and

(i1) three members representing powersport vehicle franchisors registered by the
department pursuant to Section 13-35-105, or three members of the general public, none of
whom shall be related to any franchisee, or any combination of these representatives under this
Subsection (1)(b)(ii).
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(2) The executive director shall also appoint, with the concurrence of the governor, six
alternate members, with one aternate from each of the designations set forth in Subsections
(D) (b)(i) and (1)(b)(ii), who shall take the place of aregular advisory board member from the
same designation at a meeting of the advisory board where that regular advisory board member
is absent or otherwise disqualified from participating in the advisory board meeting.

(3) () Members of the advisory board shall be appointed for aterm of four years.

(b) The executive director may adjust the term of members who were appointed to the
advisory board prior to July 1, 2002, by extending the unexpired term of a member for up to
two additional yearsin order to insure that approximately half of the members are appointed
every two years.

(c) Intheevent of avacancy on the advisory board, the executive director with the
concurrence of the governor, shall appoint an individual to complete the unexpired term of the
member whose office is vacant.

(d) A member may not be appointed to more than two consecutive terms.

(4) (&) The executive director or the executive director's designee shall be the chair of
the advisory board.

(b) The department shall keep arecord of all hearings, proceedings, transactions,
communications, and recommendations of the advisory board.

(5) (&) Four or more members of the advisory board constitute a quorum for the
transaction of business.

(b) The action of a mgjority of the members of the advisory board is considered the
action of the advisory board.

(6) (&) A member of the advisory board may not participate as a board member in a
proceeding or hearing:

(i) involving the member's business or employer; or

(if) when amember, a member's business, family, or employer has a pecuniary interest
in the outcome or other conflict of interest concerning an issue before the advisory board.

(b) If amember of the advisory board is disqualified under Subsection (6)(a), the
executive director shall select the appropriate alternate member to act on the issue before the
advisory board as provided in Subsection [€b){€}] (2).

(7) Except for the executive director or the executive director's designee, an individual
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may not be appointed or serve on the advisory board while holding any other elective or
appointive state or federal office.

(8) (a) (i) A member of the advisory board who is not a government employee shall
receive no compensation or benefits for the member's services, but may receive per diem and
expenses incurred in the performance of the member's official duties at the rates established by
the Division of Finance under Sections 63A-3-106 and 63A-3-107.

(i) A member may decline to receive per diem and expenses for the member's services.

(b) (i) A state government officer or employee member who does not receive saary,
per diem, or expenses from the member's agency for the member's service may receive per
diem and expenses incurred in the performance of the member's official duties at the rates
established by the Division of Finance under Sections 63A-3-106 and 63A-3-107.

(ii) A state government officer or employee member may decline to receive per diem
and expenses for the member's service.

(9) The department shall provide necessary staff support to the advisory board.

Section 7. Section 13-35-202 is amended to read:

13-35-202. Saleor transfer of ownership.

(1) (@ Thefranchisor shal give effect to the change in a franchise agreement asa
result of an event listed in Subsection (1)(b):

(i) subject to Subsection 13-35-305 (2)(b); and

(if) unless exempted under Subsection (2).

(b) Thefranchisor shall give effect to the change in a franchise agreement pursuant to
Subsection (1)(a) for the:

(i) saleof adealership;

(if) contract for sale of a dealership;

(iii) transfer of ownership of afranchisee's dealership by sale, transfer of the business,
or by stock transfer; or

(iv) change in the executive management of the franchisee's dealership.

(2) A franchisor is exempted from the requirements of Subsection (1) if:

(a) thetransfereeisdenied, or would be denied, a new powersport vehicle franchisee's
registration pursuant to Section 13-35-105; or

(b) the proposed sale or transfer of the business or change of executive management
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will be substantially detrimental to the distribution of the franchisor's new powersport vehicles
or to competition in the relevant market area, provided that the franchisor has given written
notice to the franchisee within 60 days following receipt by the franchisor of the following:

(i) acopy of the proposed contract of sale or transfer executed by the franchisee and the
proposed transferee;

(if) acompleted copy of the franchisor's written application for approval of the change
in ownership or executive management, if any, including the information customarily required
by the franchisor; and

(iii) (A) awritten description of the business experience of the executive management
of the transferee in the case of a proposed sale or transfer of the franchisee's business; or

(B) awritten description of the business experience of the person involved in the
proposed change of the franchisee's executive management in the case of a proposed change of
executive management.

(3) For purposes of this section, the refusal by the franchisor to accept a proposed
transferee who is of good moral character and who otherwise meets the written, reasonable, and
uniformly applied standards or qualifications, if any, of the franchisor relating to the business
experience of executive management and financial capacity to operate and maintain the
dealership required by the franchisor of its franchiseesis presumed to be unreasonable and
undertaken without good cause.

(4) () If after receipt of the written notice from the franchisor described in Subsection
(2) the franchisee objects to the franchisor's refusal to accept the proposed sale or transfer of
the business or change of executive management, the franchisee may file an application for a
hearing before the board up to 60 days from the date of receipt of the notice.

(b) After ahearing, the board shall determine, and enter an order providing that:

(i) the proposed transferee or change in executive management shall be approved or
may not be approved for specified reasons; or

(if) aproposed transferee or change in executive management is approved if specific
conditions are timely satisfied.

(c) (i) The franchisee shall have the burden of proof with respect to all issues raised by
the franchisee's application for a hearing as provided in this section.

(ii) During the pendency of the hearing, the franchise agreement shall continue in effect
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in accordance with its terms.

(d) The board shall expedite, upon written request, any determination sought under this
section.

Section 8. Section 13-35-203 is amended to read:

13-35-203. Succession to franchise.

(2) (@ A successor, including afamily member of a deceased or incapacitated
franchisee, who is designated by the franchisee may succeed the franchisee in the ownership
and operation of the dealership under the existing franchise agreement if:

(i) the designated successor gives the franchisor written notice of an intent to succeed
to the rights of the deceased or incapacitated franchisee in the franchise agreement within 180
days after the franchisee's death or incapacity;

(i) the designated successor agrees to be bound by all of the terms and conditions of
the franchise agreement; and

(iii) the designated successor meets the criteria generally applied by the franchisor in
qualifying franchisees.

(b) A franchisor may refuse to honor the existing franchise agreement with the
designated successor only for good cause.

(2) (&) The franchisor may request in writing from a designated successor the personal
and financial datathat is reasonably necessary to determine whether the existing franchise
agreement should be honored.

(b) The designated successor shall supply the personal and financial data promptly
upon the request.

(3) (@) If afranchisor believes that good cause exists for refusing to honor the requested
succession, the franchisor shall serve upon the designated successor notice of itsrefusal to
approve the succession, within 60 days after the later of:

(i) receipt of the notice of the designated successor's intent to succeed the franchiseein
the ownership and operation of the dealership; or

(i) thereceipt of the requested personal and financial data.

(b) Failureto serve the notice pursuant to Subsection (3)(a) is considered approval of
the designated successor and the franchise agreement is considered amended to reflect the
approval of the succession the day following the last day the franchisor can serve notice under
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587  Subsection (3)(a).

588 (4) The notice of the franchisor provided in Subsection (3) shall state the specific
589 groundsfor the refusal to approve the succession and that discontinuance of the franchise
500 agreement shall take effect not less than 180 days after the date the notice of refusal is served
591  unlessthe proposed successor files an application for hearing under Subsection (6).

592 (5) (@) Thissection does not prevent a franchisee from designating a person as the
593  successor by written instrument filed with the franchisor.

594 (b) If afranchisee files an instrument under Subsection (5)(a), the instrument governs
595 the succession rights to the management and operation of the dealership subject to the

596  designated successor satisfying the franchisor's qualification requirements as described in this
597  section.

598 (6) (@) If afranchisor serves anotice of refusal to a designated successor pursuant to
599  Subsection (3), the designated successor may, within the 180-day period provided in

600  Subsection (4), file with the board an application for a hearing to determine whether or not
601 good cause exists for the refusal.

602 (b) If application for a hearing istimely filed, the franchisor shall continue to honor the
603 franchise agreement until after:

604 (i) therequested hearing has been concluded;

605 (it) adecisionisrendered by the board; and

606 (iii) the applicable appea period has expired following a decision by the board.

607 Section 9. Section 13-35-204 is amended to read:

608 13-35-204. Franchisor'sobligationsrelated to service -- Franchisor audits-- Time
609 limits.

610 (1) Each franchisor shall specify in writing to each of its franchisees licensed as a new

611 powersport vehicle dedler in this state:

612 () the franchisee's obligations for new powersport vehicle preparation, delivery, and
613  warranty service on its products;

614 (b) the schedule of compensation to be paid to the franchisee for parts, work, and
615 service, and

616 (c) thetime alowance for the performance of work and service.

617 (2) (&) The schedule of compensation described in Subsection (1) shall include
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reasonable compensation for diagnostic work, as well as repair service, parts, and labor.

(b) Time alowances described in Subsection (1) for the diagnosis and performance of
warranty work and service shall be reasonable and adequate for the work to be performed.

(3) (@ Inthe determination of what constitutes reasonable compensation under this
section, the principal factor to be considered is the prevailing wage rates being paid by
franchisees in the relevant market areain which the franchisee is doing business.

(b) Compensation of the franchisee for warranty service work may not be less than the
amount charged by the franchisee for like parts and service to retail or fleet customers, if the
amounts are reasonable. For purposes of this Subsection (3)(b), the term "cost" shall be that
same price paid by a franchisee to a franchisor or supplier for the part when the part is
purchased for a nonwarranty repair.

(4) A franchisor may not fail to:

(@) perform any warranty obligation;

(b) include in written notices of franchisor's recalls to new powersport vehicle owners
and franchisees the expected date by which necessary parts and equipment will be available to
franchisees for the correction of the defects; or

(c) compensate any of the franchisees for repairs effected by the recall.

(5) If afranchisor disallows afranchisee's claim for a defective part, aleging that the
part is not defective, the franchisor at its option shall:

(&) return the part to the franchisee at the franchisor's expense; or

(b) pay the franchisee the cost of the part.

(6) (&) A claim made by afranchisee pursuant to this section for labor and parts shall
be paid within 30 days after its approval.

(b) (i) A claim shall be either approved or disapproved by the franchisor within 30 days
after receipt of the claim on aform generally used by the franchisor and containing the
generally required information.

(ii) Any claim not specifically disapproved of in writing within 30 days after the receipt
of the form is considered to be approved, and payment shall be made within 30 days.

(7) Warranty service audits of franchisee records may be conducted by the franchisor
on areasonable basis.

(8) A franchisee's claim for warranty compensation may not be denied except for good
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cause such as performance of nonwarranty repairs, lack of material documentation, fraud, or
mi srepresentation.

(9) (& Any charge backs for warranty parts or service compensation and service
incentives shall only be enforceable for the 12-month period immediately following the date
the payment for warranty reimbursement was made by the franchisor.

(b) Except as provided in Subsection (9)(c), al charge backs levied by afranchisor for
sales compensation or sales incentives arising out of the sale or lease of a powersport vehicle
sold by a franchisee shall be compensable only if written notice of the charge back is received
by the franchisee within 24 months immediately following the date when payment for the sales
compensation was made by the franchisor.

(c) Thetime limitations of this Subsection (9) do not preclude charge backs for any
fraudulent claim that was previously paid.

Section 10. Section 16-6a-102 is amended to read:

16-6a-102. Definitions.

Asused in this chapter:

(1) (@) "Address' means alocation where mail can be delivered by the United States
Postal Service.

(b) "Address' includes:

(i) apost office box number;

(i1) arura free delivery route number; and

(iii) astreet name and number.

(2) "Affiliate" means aperson that directly or indirectly through one or more
intermediaries controls, or is controlled by, or isunder common control with, the person
specified.

[t4)] (3) "Articles of incorporation” include:

(@) amended articles of incorporation;

(b) restated articles of incorporation;

(c) articles of merger; and

(d) adocument of asimilar import to the documents described in Subsections [{4)]
(3)(a) through (c).

[€3}] (4) "Assumed corporate name" means the name assumed for usein this state:



680
681
682
683
684
685
686
687
688
689
690
691
692
693
694
695
696
697
698
699
700
701
702
703
704
705
706
707
708
709
710

01-14-03 12:14 PM H.B. 165

(@ bya

(i) foreign corporation pursuant to Section 16-10a-1506; or

(if) aforeign nonprofit corporation pursuant to Section 16-6a-1506; and

(b) because the corporate name of the foreign corporation described in Subsection [(3)]
(4)(a) isnot available for use in this state.

(5) (a) Except as provided in Subsection (5)(b), "board of directors’ means the body
authorized to manage the affairs of the domestic or foreign nonprofit corporation.

(b) Notwithstanding Subsection (5)(a), a person may not be considered a member of
the board of directors because of powers delegated to that person pursuant to Subsection
16-6a-801(2).

(6) (&) "Bylaws' means the one or more codes of rules, other than the articles of
incorporation, adopted pursuant to this chapter for the regulation or management of the affairs
of the domestic or foreign nonprofit corporation irrespective of the name or names by which
the codes of rules are designated.

(b) "Bylaws" includes:

(i) amended bylaws; and

(i) restated bylaws.

(7) (@) "Cash" or "money" means:

(i) legal tender;

(ii) anegotiable instrument; or

(i) other cash equivalent readily convertible into legal tender.

(b) "Cash" and "money" are used interchangeably in this chapter.

(8) (@) "Class" refersto agroup of memberships that have the same rights with respect
to voting, dissolution, redemption, transfer, or other characteristics.

(b) For purposes of Subsection (8)(a), rights are considered the same if they are
determined by a formula applied uniformly to a group of memberships.

(9) (& "Conspicuous' means so written that a reasonable person against whom the
writing is to operate should have noticed the writing.

(b) "Conspicuous" includes printing or typing in:

(i) italics;

(ii) boldface;
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(iii) contrasting color;

(iv) capitals; or

(v) underlining.

(10) "Control" or a"controlling interest” means the direct or indirect possession of the
power to direct or cause the direction of the management and policies of an entity by:

(a) the ownership of voting shares,

(b) contract; or

(c) means other than those specified in Subsection (10)(a) or (b).

(11) Subject to Section 16-6a-207, "cooperative nonprofit corporation” or "cooperative"
means a nonprofit corporation organized or existing under this chapter.

(12) "Corporate name" means.

(&) the name of adomestic corporation as stated in the domestic corporation’s articles
of incorporation;

(b) the name of a domestic nonprofit corporation as stated in the domestic nonprofit
corporation's articles of incorporation;

(c) the name of aforeign corporation as stated in the foreign corporation’s.

(i) articlesof incorporation; or

(ii) document of similar import to articles of incorporation; or

(d) the name of aforeign nonprofit corporation as stated in the foreign nonprofit
corporation's:

(i) articlesof incorporation; or

(if) document of similar import to articles of incorporation.

(13) "Corporation” or "domestic corporation” means a corporation for profit, which is
not aforeign corporation, incorporated under or subject to Chapter 10a, Utah Revised Business
Corporation Act.

(14) "Delegate’ means any person elected or appointed to vote in a representative
assembly:

(a) for the election of adirector; or

(b) on matters other than the election of adirector.

(15) "Deliver" includes delivery by mail and any other means of transmission
authorized by Section 16-6a-103, except that delivery to the division means actual receipt by
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the division.

(16) "Director" means a member of the board of directors.

(17) (a) "Distribution" means the payment of adividend or any part of the income or
profit of a nonprofit corporation to the nonprofit corporation's:

(i) members;

(i) directors; or

(iii) officers.

(b) "Distribution” does not include fair-value payments for:

(i) goods sold; or

(i) servicesreceived.

(18) "Division" means the Division of Corporations and Commercial Code.

(19) "Effective date," when referring to a document filed by the division, means the
time and date determined in accordance with Section 16-6a-108.

(20) "Effective date of notice” means the date notice is effective as provided in Section
16-6a-103.

(21) (& "Employee" includes an officer of a nonprofit corporation.

(b) (i) Except as provided in Subsection (21)(b)(ii), "employee" does not include a
director of anonprofit corporation.

(if) Notwithstanding Subsection (21)(b)(i), adirector may accept duties that make that
director an employee of a nonprofit corporation.

(22) "Executive director" means the executive director of the Department of
Commerce.

(23) "Entity" includes:

(&) adomestic or foreign corporation;

(b) adomestic or foreign nonprofit corporation;

(c) alimited liability company;

(d) aprofit or nonprofit unincorporated association;

(e) abusinesstrust;

(f) an estate;

(g) apartnership;

(h) atrust;
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773 (i) two or more persons having ajoint or common economic interest;

774 () astate;

775 (k) the United States; or

776 () aforeign government.

777 (24) "Foreign corporation” means a corporation for profit incorporated under alaw
778  other than the laws of this state.

779 (25) "Foreign nonprofit corporation” means an entity:

780 (@) incorporated under alaw other than the laws of this state; and

781 (b) that would be a nonprofit corporation if formed under the laws of this state.
782 (26) "Governmental subdivision" means:

783 (@) acounty;

784 (b) acity;

785 (c) atown; or

786 (d) any other type of governmental subdivision authorized by the laws of this state.
787 (27) "Individua" means:

788 () anatural person;

789 (b) the estate of an incompetent individual; or

790 (c) the estate of adeceased individual.

791 (28) "Interna Revenue Code" means the federal "Internal Revenue Code of 1986," as

792 amended from time to time, or to corresponding provisions of subsequent internal revenue laws
793  of the United States of America.

794 (29) (@) "Mail," "mailed," or "mailing" means deposit, deposited, or depositing in the
795  United States mail, properly addressed, first-class postage prepaid.

796 (b) "Mail," "mailed,” or "mailing" includes registered or certified mail for which the
797  proper fee has been paid.

798 (30) (&8 "Member" means one or more persons identified or otherwise appointed as a
799  member of adomestic or foreign nonprofit corporation as provided:

800 (i) inthearticlesof incorporation;
801 (i1) inthe bylaws;
802 (iii) by aresolution of the board of directors; or

803 (iv) by aresolution of the members of the nonprofit corporation.
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804 (b) "Member" includes "voting member."
805 (31) "Membership" refers to the rights and obligations of a member or members.
806 (32) "Nonprofit corporation” or "domestic nonprofit corporation” means an entity,

807  whichisnot aforeign nonprofit corporation, incorporated under or subject to the provisions of
808 thischapter.

809 (33) "Notice" isas provided in Section 16-6a-103.

810 (34) "Party related to adirector” means:

811 (a) the spouse of the director;

812 (b) achild of the director;

813 (c) agrandchild of the director;

814 (d) asghbling of the director;

815 (e) aparent of the director;

816 () the spouse of an individual described in Subsections (34)(b) through (e);
817 (g) anindividual having the same home as the director;

818 (h) atrust or estate of which the director or any other individual specified in this
819  Subsection (34) isasubstantial beneficiary; or

820 (i) any of the following of which the director is afiduciary:

821 (i) atrust;

822 (if) an estate;

823 (iii) anincompetent;

824 (iv) aconservatee; or

825 (v) aminor.

826 (35) "Person" means an:

827 (@) individual; or

828 (b) entity.

829 (36) "Principal office" means:

830 () theoffice, inor out of this state, designated by a domestic or foreign nonprofit

831 corporation asits principal office in the most recent document on file with the division
832  providing that information, including:

833 (i) anannual report;

834 (it) an application for a certificate of authority; or
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(iii) anotice of change of principal office; or

(b) if no principal office can be determined, a domestic or foreign nonprofit
corporation's registered office.

(37) "Proceeding” includes:

(&) acivil suit;

(b) arbitration;

(c) mediation;

(d) acriminal action;

(e) an administrative action; or

(f) aninvestigatory action.

(38) "Receive," when used in reference to receipt of awriting or other document by a
domestic or foreign nonprofit corporation, means the writing or other document is actually
received:

(a) by the domestic or foreign nonprofit corporation at:

(i) itsregistered office in this state; or

(i) itsprincipa office;

(b) by the secretary of the domestic or foreign nonprofit corporation, wherever the
secretary isfound; or

(c) by any other person authorized by the bylaws or the board of directorsto receive the
writing or other document, wherever that person is found.

(39) (a) "Record date" means the date established under Part 6, Members or 7, Member
Meetings and V oting on which a nonprofit corporation determines the identity of the nonprofit

corporation’'s members.

(b) The determination described in Subsection (39)(a) shall be made as of the close of
business on the record date unless another time for doing so is specified when the record date is
fixed.

(40) "Registered agent” means the registered agent of:

(&) adomestic nonprofit corporation required to be maintained pursuant to Subsection
16-6a-501(1)(b); or

(b) aforeign nonprofit corporation required to be maintained pursuant to Subsection
16-6a-1508(1)(b).
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866 (41) "Registered office" means the office within this state designated by a domestic or
867  foreign nonprofit corporation asits registered office in the most recent document on file with
868 thedivision providing that information, including:

869 (a) articles of incorporation;

870 (b) an application for acertificate of authority; or

871 (c) anotice of change of registered office.

872 (42) "Secretary" means the corporate officer to whom the bylaws or the board of
873  directors has delegated responsibility under Subsection 16-6a-818(3) for:

874 (@) the preparation and maintenance of:

875 (i) minutes of the meetings of:

876 (A) theboard of directors; or

877 (B) the members; and

878 (ii) the other records and information required to be kept by the nonprofit corporation
879  pursuant to Section 16-6a-1601; and

880 (b) authenticating records of the nonprofit corporation.

881 (43) "State," when referring to a part of the United States, includes:

882 (a) adtate;

883 (b) acommonwealth;

884 (c) the District of Columbia;

885 (d) an agency or governmental and political subdivision of a state, commonwealth, or
886 District of Columbia;

887 (e) territory or insular possession of the United States; or

888 (f) an agency or governmental and political subdivision of aterritory or insular
889  possession of the United States.

890 (44) "Street address' means.

891 (@ (i) street name and number;

892 (i) city or town; and

893 (iii) United States post office zip code designation; or

894 (b) if, by reason of rural location or otherwise, a street name, number, city, or town

895  does not exist, an appropriate description other than that described in Subsection (44)(a) fixing
896 asnearly as possible the actual physical location but only if the information includes:
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(i) therura free delivery route;

(ii) the county; and

(iii) the United States post office zip code designation.

(45) "United States' includes any district, authority, office, bureau, commission,
department, and any other agency of the United States of America.

(46) "Vote" includes authorization by:

(a) written ballot; and

(b) written consent.

(47) (a) "Voting group" means all the members of one or more classes of members or
directors that, under this chapter, the articles of incorporation, or the bylaws, are entitled to
vote and be counted together collectively on a matter.

(b) All members or directors entitled by this chapter, the articles of incorporation, or
the bylaws to vote generally on a matter are for that purpose a single voting group.

(48) (&) "Voting member" means a person entitled to vote for all matters required or
permitted under this chapter to be submitted to a vote of the members, except as otherwise
provided in the articles of incorporation or bylaws.

(b) A person isnot avoting member solely because of:

(i) aright the person has as a delegate;

(i1) aright the person has to designate a director; or

(iii) aright the person has as adirector.

Section 11. Section 17-27-106 is amended to read:

S Section 11. Section 16-6a-1002 is amended to read:

16-6a-1002. Amendment of articles of incorporation by board of directors or incorporators.

(1) Unless otherwise provided in the articles of incorporation, the board of directors may
adopt, without member approval, one or more amendments to the articles of incorporation to:

(a) delete the names and addresses of the initial directors;

(b) delete the name and address of the initial registered agent or registered office, if a
statement of change is on file with the division;

(c) change the corporate name by:

(i) substituting the word "corporation,” "incorporated,” "company," "limited," or an
abbreviation of any such word for a similar word or abbreviation in the name; or

(i) adding, deleting, or changing a geographical attribution; or

(d) make any other change expressly permitted by this chapter to be made without member
action.

(2) The board of directors may adopt, without member action, one or more amendments to the
articles of incorporation to change the corporate name, if necessary, in connection with the

reinstatement of a nonprofit corporation pursuant to Section 16-6a-1412. g

-30-  Senate 2" Reading Amendments 1-24-2003 ramgt
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917 S (3) (&) Subject to any approval required pursuant to Section [16-6a-161+2] 16-6a-1013, if a

917r nonprofit corporation has no members, no members entitled to vote on amendments, or no members
917s  yet admitted to membership, one or more amendments to the nonprofit corporation's articles of

917t  incorporation may be adopted by:

917u (i) its incorporators until directors have been chosen; or
917v (i) its directors after the directors have been chosen.
917w (b) A nonprofit corporation described in Subsection (3)(a) shall provide notice of any meeting

917x  at which an amendment is to be voted upon.

917y (c) The notice required by Subsection (3)(b) shall:
917z (i) bein accordance with Section 16-6a-814;
917aa (i) state that the purpose, or one of the purposes, of the meeting is to consider a proposed

917ab  amendment to the articles of incorporation; and

917ac (iii) (A) contain or be accompanied by a copy or summary of the amendment; or

917ad (B) state the general nature of the amendment.

917ae (d) An amendment described in Subsection (3)(a) shall be approved:

917af (i) by a majority of the incorporators, until directors have been chosen; or

917ag (if) after directors are chosen by a majority of the directors in office at the time the amendment

917ah  is adopted.

918 17-27-106. Limit on plan check fees.

919 (1) A county may not impose or collect afeefor reviewing or approving the plansfor a
920 commercial or residential building that exceeds the [tessof] lesser of:

921 (a) the actual cost of performing the plan review; and

922 (b) 65% of the amount the county charges for a building permit fee for that building.
923 (2) (@) For purposes of this Subsection (2):

924 (i) "ldentical plans' means building plans submitted to a county that:

925 (A) are substantially identical to building plans that were previously submitted to and

926 reviewed and approved by the county; and
927 (B) describe abuilding that is:

-30a-  Senate 2™ Reading Amendments 1-24-2003 rdmg
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(1) located on land zoned the same as the land on which the building described in the
previously approved plansis located; and

(I1) subject to the same geological and meteorological conditions and the same law as
the building described in the previously approved plans.

(if) "Nominal fee" means a fee that reasonably reimburses a county only for time spent
and expensesincurred in:

(A) verifying that building plans areidentical plans; and

(B) reviewing and approving those minor aspects of identical plans that differ from the
previously reviewed and approved building plans referred to in Subsection (2)(a)(i).

(b) Subject to Subsection (1), a county may impose and collect only anominal fee for
reviewing and approving identical plans.

Section 12. Section 17-52-401 is amended to read:

17-52-401. Contents of proposed optional plan.

(1) Each optional plan proposed under this chapter:

(a) shall propose the adoption of one of the forms of county government listed in
Subsection 17-52-402(1)(a);

(b) shall contain detailed provisions relating to the transition from the existing form of
county government to the form proposed in the optional plan, including provisions relating to
the:

(i) election or appointment of officers specified in the optiona plan for the new form of
county government;

(i) retention, elimination, or combining of existing offices and, if an officeis
eliminated, the division or department of county government responsible for performing the
duties of the eliminated office;

(iii) continuity of existing ordinances and regulations,

(iv) continuation of pending legislative, administrative, or judicia proceedings;

(v) making of interim and temporary appointments; and

(vi) preparation, approval, and adjustment of necessary budget appropriations;

(c) shall specify the dateit isto become effective if adopted, which shall not be earlier
than the first day of January next following the election of officers under the new plan; and

(d) notwithstanding any other provision of this title and except with respect to an
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optional plan that proposes the adoption of the county commission or expanded county
commission form of government, with respect to the county budget:

(i) may provide that the county auditor'srole is to be the budget officer, to project
county revenues, and to prepare a tentative budget to present to the county executive; and

(if) shall provide that the county executive'srole isto prepare and present a proposed
budget to the county legislative body, and the county legidlative body's role isto adopt afinal
budget.

(2) Subject to Subsection (3), an optional plan may include provisions that are
considered necessary or advisable to the effective operation of the proposed optional plan.

(3) Anoptional plan may not include any provision that is inconsistent with or
prohibited by the Utah Constitution or any statute.

(4) Each optional plan proposing to change the form of government to aform under
Section [+7/-52-503;] 17-52-504[;] or 17-52-505[;-6r17#52-506] shall:

(a) provide for the same executive and legidlative officers as are specified in the
applicable section for the form of government being proposed by the optional plan;

(b) provide for the election of the county council;

(c) specify the number of county council members, which shall be an odd number from
three to nine;

(d) specify whether the members of the county council are to be elected from districts,
at large, or by acombination of at large and by district;

(e) specify county council members' qualifications and terms and whether the terms are
to be staggered,

(f) contain procedures for filling vacancies on the county council, consistent with the
provisions of Section 20A-1-508; and

(g) statetheinitial compensation, if any, of county council members and procedures for
prescribing and changing compensation.

(5) Each optional plan proposing to change the form of government to the county
commission form under Section 17-52-501 or the expanded county commission form under
Section 17-52-502 shall specify:

(@ (i) for the county commission form of government, that the county commission
shall have three members; or
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(i) for the expanded county commission form of government, whether the county
commission shall have five or seven members;

(b) thetermsof office for county commission members and whether the terms are to be
staggered;

(c) whether members of the county commission are to be elected from districts, at
large, or by a combination of at large and from districts; and

(d) if any members of the county commission are to be elected from districts, the
district residency requirements for those commission members.

Section 13. Section 17A-1-301 is amended to read:

17A-1-301. Exemptions.

This part does not apply to:

(1) public transit districts established under authority of [Ftte-17A;] Chapter 2, Part
10, Utah Public Transit District Act;

(2) water conservancy districts established under [Fitte-17A;] Chapter 2, Part 14, Water
Conservancy Districts,

(3) soil conservation districts created under the authority of [Fte-37A;] Chapter 3, Part
8, Soil Conservation Districts,

[€5}] (4) metropolitan water districts established under authority of [Fitte-17A5]
Chapter 2, Part 8, Metropolitan Water District Act;

[€6)] (5) any dependent special district established under the authority of [Fitte17A5]
Chapter 3, Dependent Special Districts; and

[€A] (6) ahazardous waste facilities authority established under authority of Chapter 2,
Part 17, Hazardous Waste Facilities Management Act.

Section 14. Section 17A-1-403 is amended to read:

17A-1-403. Applicability to special districts-- Exceptions.

This part appliesto all special districts under Subsection 17A-1-404(19) except the
following districts which are specifically excluded from this part:

(1) redevelopment agencies created under [Ehapter-2Part12] Title 17B, Chapter 4;

(2) public transit districts created under Chapter 2, Part 10;
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(3) health departments created under Title 26A, Chapter 1; and

(4) entities created under Title 11, Chapter 13, Interlocal Cooperation Act, unless the
entity isalso amental health district created under Chapter 3, Part 6, Local Mental Health
Authorities.

Section 15. Section 17A-2-405 is amended to read:

17A-2-405. Areain county service area -- Overlapping of areas.

(2) (@) The boundaries of a county service area may include:

(i) al or part of any unincorporated area of one county; and

(ii) territory located within a municipality.

(b) Notwithstanding Subsection (1)(a)[{t}], the addition of any territory to a county
service area under this part shall, on and after June 1, 2001 and as provided in Subsection
17A-2-101.3(1)(a)(i), be governed by Title 17B, Chapter 2, Part 5, Annexation.

(2) County service areas may overlap if the service areawhich overlapsis entirely
within the boundaries of the service areawhich it overlaps.

(3) (&) Except as provided in Subsection (3)(b), not more than two service areas may
occupy the same areain the county.

(b) Notwithstanding Subsection (3)(a), three service areas may occupy the same areaiin
the county if one of the overlapping service areas is countywide.

(4) No overlapping service areas may perform the same services.

(5) All parts of acounty service area need not be contiguous.

Section 16. Section 17A-2-1304 is amended to read:

17A-2-1304. Establishing special servicedistricts-- Improvement districtswithin
special servicedistricts.

(1) (& A county or amunicipality may establish a special service district for the
purpose of providing within the area of the special service district any of the following services
or any combination of them:

(i) water;
(ii) sewerage;
(iii) drainage;

(iv) flood control;
(V) garbage;
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(vi) health care;

(vii) transportation;

(viii) recreation;

(ix) fire protection;

(x) inacounty of thefirst class, providing, operating, and maintaining jail facilities for
the confinement of municipal, state, and other detainees and prisoners,

(xi) street lighting;

(xii) consolidated 911 and emergency dispatch; and

(xiii) animal shelter and control.

(b) Snow removal services may be provided in special service districts established
under this section to more effectively carry out the purposes of those special service districts.

(c) These services may be provided through facilities or systems acquired or
constructed for that purpose through construction, purchase, lease, contract, gift, or
condemnation or any combination of the above.

(d) Specia service districts may contract with afranchised, certificated public utility for
the construction and operation of an electrical service distribution system within the special
service district.

(2) (@) The areawithin any special service district may include all or any part of the
county or municipality that established it except that:

(i) aspecial service district may not include the area of any other special service district
established by the same county or municipality that is now providing the same service
proposed to be supplied by the new special service district;

(if) aspecial service district established by a county may contain all or a part of any
municipality or of an existing improvement district that provides the same service proposed to
be provided by the special service district, but only with the consent of the governing authority
as provided in aresolution or ordinance adopted by the governing authority; and

(iii) aspecia service district may not include any area not directly [benefited)
benefitted by the services provided under this section without the consent of the [rorbenefited)
nonbenefitted landowner.

(b) All parts of aspecial service district need not be contiguous.

(3) (a) Asprovided in Section 17A-2-1315, the governing authority of any special
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1083  servicedistrict created under this part may create one or more improvement districts within the
1084  boundaries of the specia service district by following the proceduresin, and meeting the
1085  requirements of, Chapter 3, Part 2, County Improvement District Act, or Part 3, Utah

1086  Municipa Improvement District Act.

1087 (b) Theintent to create an improvement district need not be present at the time a
1088  specia service district is organized.

1089 (c) Any improvement district created within the boundaries of a special service district
1090 may only be organized to undertake projects or improvements for which the special service
1091  district creating that improvement district was organized.

1092 (d) The special service district shall meet all procedural requirements for creating an
1093 improvement district at the time the improvement district is created, as provided in Section
1094  17A-2-1315 and in Chapter 3, Part 2, County Improvement District Act, or Part 3, Utah

1095 Municipa Improvement District Act.

1096 (e) Indetermining whether or not a project or improvement undertaken by an

1097  improvement district iswithin the scope of the purposes for which the special service district
1098 creating that improvement district was organized, any project or improvement reasonably
1099 related to the purposes for which the special service district creating that improvement district
1100 wasorganized is considered to be within the scope of those purposes.

1101 (4) The creation of aspecia service district to provide jail services as provided in
1102  Subsection (1)(a)(x) does not affect the ability of amunicipality under Section 10-8-58 to
1103  provide, operate, and maintain facilities for the temporary incarceration, not to exceed 72
1104  hours, of persons charged with the violation of a municipal ordinance.

1105 Section 17. Section 17A-3-606 is amended to read:

1106 17A-3-606. Contractsfor mental health services provided by local mental health
1107  authorities.

1108 Where alocal mental health authority has established a plan to provide services

1109  authorized by this part, and those services meet standards fixed by rules of the board, the local
1110 menta health authority may enter into a contract with the Division of Substance Abuse and
1111  Menta Health for mental health services to be furnished by that local mental health authority
1112  for an agreed compensation to be paid by the division.

1113 Section 18. Section 19-2-104 is amended to read:
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19-2-104. Powersof board.

(1) The board may make rulesin accordance with Title 63, Chapter 46a, Utah
Administrative Rulemaking Act:

(&) regarding the control, abatement, and prevention of air pollution from all sources
and the establishment of the maximum quantity of air contaminants that may be emitted by any
air contaminant source;

(b) establishing air quality standards;

(c) requiring persons engaged in operations which result in air pollution to:

(i) install, maintain, and use emission monitoring devices, as the board finds necessary;

(i) file periodic reports containing information relating to the rate, period of emission,
and composition of the air contaminant; and

(iii) provide access to records relating to emissions which cause or contribute to air
pollution;

(d) implementing 15 U.S.C.A. 2601 et seq. Toxic Substances Control Act, Subchapter
Il - Asbestos Hazard Emergency Response, and reviewing and approving asbestos management
plans submitted by local education agencies under that act;

(e) establishing arequirement for adiesel emission opacity inspection and maintenance
program for diesel-powered motor vehicles;

(f) implementing an operating permit program as required by and in conformity with
Titles1V and V of the federal Clean Air Act Amendments of 1990;

(g) establishing requirements for county emissions inspection and maintenance
programs after obtaining agreement from the counties that would be affected by the
requirements;

(h) with the approval of the governor, implementing in air quality nonattainment areas
employer-based trip reduction programs applicable to businesses having more than 100
employees at a single location and applicable to federal, state, and local governments to the
extent necessary to attain and maintain ambient air quality standards consistent with the state
implementation plan and federal requirements under the standards set forth in Subsection (2);
and

(i) implementing lead-based paint remediation training, certification, and performance
requirements in accordance with 15 U.S.C.A. 2601 et seq., Toxic Substances Control Act,
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Subchapter 1V -- Lead Exposure Reduction, Section 402 and [464] 406.

(2) When implementing Subsection (1)(h) the board shall take into consideration:

(@) theimpact of the business on overall air quality; and

(b) the need of the business to use automobiles in order to carry out its business
purposes.

(3) The board may:

(@) hold hearings relating to any aspect of or matter in the administration of this chapter
and compel the attendance of witnesses and the production of documents and other evidence,
administer oaths and take testimony, and receive evidence as hecessary;

(b) issue orders necessary to enforce the provisions of this chapter, enforce the orders
by appropriate administrative and judicial proceedings, and institute judicial proceedingsto
secure compliance with this chapter;

(c) settle or compromise any civil action initiated to compel compliance with this
chapter and the rules made under this chapter;

(d) secure necessary scientific, technical, administrative, and operational services,
including laboratory facilities, by contract or otherwise;

(e) prepare and develop a comprehensive plan or plans for the prevention, abatement,
and control of air pollution in this state;

(f) encourage voluntary cooperation by persons and affected groups to achieve the
purposes of this chapter;

(g) encourage local units of government to handle air pollution within their respective
jurisdictions on a cooperative basis and provide technical and consultative assistance to them;

(h) encourage and conduct studies, investigations, and research relating to air
contamination and air pollution and their causes, effects, prevention, abatement, and control;

(i) determine by means of field studies and sampling the degree of air contamination
and air pollution in all parts of the state;

() monitor the effects of the emission of air contaminants from motor vehicles on the
quality of the outdoor atmosphere in all parts of this state and take appropriate action with
respect to them;

(K) collect and disseminate information and conduct educational and training programs
relating to air contamination and air pollution;
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() advise, consult, contract, and cooperate with other agencies of the state, local
governments, industries, other states, interstate or interlocal agencies, the federal government,
and with interested persons or groups,

(m) consult, upon request, with any person proposing to construct, install, or otherwise
acquire an air contaminant source in the state concerning the efficacy of any proposed control
device, or system for this source, or the air pollution problem which may be related to the
source, device, or system, but a consultation does not relieve any person from compliance with
this chapter, the rules adopted under it, or any other provision of law;

(n) accept, receive, and administer grants or other funds or gifts from public and
private agencies, including the federal government, for the purpose of carrying out any of the
functions of this chapter;

(o) require the owner and operator of each new source which directly emits or has the
potential to emit 100 tons per year or more of any air contaminant or the owner or operator of
each existing source which by modification will increase emissions or have the potential of
increasing emissions by 100 tons per year or more of any air contaminant, to pay afee
sufficient to cover the reasonable costs of:

(i) reviewing and acting upon the notice required under Section 19-2-108; and

(if) implementing and enforcing requirements placed on the sources by any approval
order issued pursuant to notice, not including any court costs associated with any enforcement
action;

(p) assess and collect noncompliance penalties as required in Section 120 of the federa
Clean Air Act, 42 U.S.C. Sec. 7420;

(q) meet the requirements of federal air pollution laws;

(r) establish work practice, certification, and clearance air sampling requirements for
persons who:

(i) contract for hire to conduct demolition, renovation, salvage, encapsulation work
involving friable asbestos-containing materials, or asbestos inspections; or

(if) conduct work described in Subsection (3)(r)(i) in areas to which the genera public
has unrestrained access or in school buildings that are subject to the federal Asbestos Hazard
Emergency Response Act of 1986;

(iif) conduct asbestos inspectionsin facilities subject to 15 U.S.C.A. 2601 et seq.,
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Toxic Substances Control Act, Subchapter 11 - Asbestos Hazard Emergency Response; or

(iv) conduct lead paint inspectionsin facilities subject to 15 U.S.C.A. 2601 et seq.,
Toxic Substances Control Act, Subchapter IV -- Lead Exposure Reduction;

(s) establish certification requirements for persons required under 15 U.S.C.A. 2601 et
seq., Toxic Substances Control Act, Subchapter 11 - Asbestos Hazard Emergency Response, to
be accredited as inspectors, management planners, abatement project designers, asbestos
abatement contractors and supervisors, or asbestos abatement workers;

(t) establish certification requirements for asbestos project monitors, which shall
provide for experience-based certification of persons who, prior to establishment of the
certification requirements, had received relevant asbestos training, as defined by rule, and had
acquired at least 1,000 hours of experience as project monitors,

(u) establish certification procedures and requirements for certification of the
conversion of amotor vehicleto a clean-fuel vehicle, certifying the vehicleis eligible for the
tax credit granted in Section 59-7-605 or 59-10-127;

(v) establish aprogram to certify private sector air quality permitting professionals
(AQPP), as described in Section 19-2-109.5; and

(w) establish certification requirements for persons required under 15 U.S.C.A. 2601 et
seg., Toxic Control Act, Subchapter 1V -- Lead Exposure Reduction, to be accredited as
INspectors, risk assessors, supervisors, project designers, or abatement workers.

(4) Any rules adopted under this chapter shall be consistent with provisions of federal
laws, if any, relating to control of motor vehicles or motor vehicle emissions.

(5) Nothing in this chapter authorizes the board to require installation of or payment for
any monitoring equipment by the owner or operator of a source if the owner or operator has
installed or is operating monitoring equipment that is equivalent to equipment which the board
would require under this section.

Section 19. Section 20A-3-105.5 is amended to read:

20A-3-105.5. Manner of voting -- Provisional ballot.

(1) Asusedin thissection:

(&) "Proof of identity" means some form of photo identification, such as a driver
license or identification card, that establishes a person's identity.

(b) "Proof of residence" means some official document or form, such as a driver
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license or utility bill that establishes a person's residence.

(2) The election judges shall follow the procedures and requirements of this section
when:

(a) the person'sright to vote is challenged as provided in Section 20A-3-202; or

(b) the person's nameis not found on the official register.

(3) When faced with one of the circumstances outlined in Subsection (2), the election
judge shall:

(a) request that the person provide proof of identity and proof of residency; and

(b) review the proof of identity and proof of residency provided by the person.

(4) If the election judge is satisfied that the person has established [thett] the person's
identity and [thett] residence in the voting precinct:

(a) the election judge in charge of the official register shall:

(i) record in the official register the type of source documents that established the
person's proof of identity and proof of residency;

(if) write the provisional ballot envelope number opposite the name of the voter in the
official register; and

(iii) direct the voter to sign his name in the election column in the official register;

(b) another judge shall list the ballot number and voter's name in the pollbook; and

(c) the election judge having charge of the ballots shall:

(i) endorse hisinitials on the stub;

(if) check the name of the voter on the pollbook list with the number of the stub;

(iii) givethe voter aballot and a provisional ballot envelope; and

(iv) alow the voter to enter the voting booth.

(5) Whenever the election officer is required to furnish more than one kind of official
ballot to avoting precinct, the election judges of that voting precinct shall give the registered
voter the kind of ballot that the voter is qualified to vote.

Section 20. Section 20A-5-403 is amended to read:

20A-5-403. Poalling places -- Booths -- Ballot boxes -- I nspections -- Provisions --
Arrangements.

(1) Each election officer shall:

(a) designate polling places for each voting precinct in the jurisdiction; and
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1269 (b) obtain the approval of the county or municipal legidative body or special district
1270  governing board for those polling places.

1271 (2) (@) For each polling place, the election officer shall provide:

1272 (i) an American flag;

1273 (it) asufficient number of voting booths or compartments;

1274 (iii) the voting devices, voting booths, ballots, ballot boxes, ballot 1abels, ballot cards,
1275  write-in ballots, and any other records and supplies necessary to enable a voter to vote; and
1276 (iv) the constitutional amendment cards and voter information pamphlets required by
1277  Part 1.

1278 (b) Each election officer shall ensure that:

1279 (i) each voting booth is at least three feet square, contains a shelf that is at least one

1280 foot wide extending across one side of the booth at a convenient height for writing, and is
1281  arranged so that the voter can prepare his ballot screened from observation;

1282 (ii) thereisat least one voting booth for every 100 voters who voted at the last similar
1283  election in the voting precinct; and

1284 (iii) thereisat least one voting booth that is configured to accommodate persons with
1285  disabilities.
1286 (c) Each county clerk shall provide aballot box for each polling place that islarge

1287  enough to properly receive and hold the ballots to be cast.

1288 (3) (&) Asof May 15, 2003, al polling places shall be physically inspected by each
1289  county clerk to ensure access by [peopte] a person with [dsabttties] adisability.

1290 (b) Any issues concerning inaccessibility to polling places by [peepte] a person with a
1291  disability discovered during the inspections referred to in Subsection (3)(a) or reported to the
1292  county clerk on or after May 15, 2002 shall be:

1293 (i) forwarded to the Office of the Lieutenant Governor; and

1294 (if) within six months of the time of the complaint, the issue of inaccessibility shall be
1295 either:

1296 (A) remedied at the particular location by the county clerk;

1297 (B) the county clerk shall designate an alternative accessible location for the particular

1298  precinct; or
1299 (C) if no practical solution can be identified, file with the Office of the Lieutenant
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Governor awritten explanation identifying the reasons compliance cannot reasonably be met.

(4) The municipality in which the election is held shall pay the cost of conducting each
municipal election, including the cost of printing and supplies.

(5) The county clerk shall make detailed entries of all proceedings had under this
chapter.

Section 21. Section 26A-1-110 is amended to read:

26A-1-110. Local health officer -- Powersand duties -- Vacancy.

(1) The board shall appoint alocal health officer and determine the officer's
compensation:

() subject to ratification by the county executive of the county or counties in the local
health department; and

(b) asprovided by:

(i) ordinance adopted by a county creating a county health department; or

(i1) theinterlocal agreement pursuant to which a multicounty health department is
created.

(2) Thelocal health officer shall:

(&) havethe qualifications of training and experience for that office equivalent to those
approved by the department for local health officers;

(b) bethe administrative and executive officer of the local health department and
devote full timeto the duties of the office;

(c) if provisions have been made with the department, act as the local registrar of vital
statistics within the local health department's boundaries without additional compensation or
payment of fees provided by law;

(d) (i) prior to the beginning of each fiscal year, prepare an annua budget approved by
the board and present it:

(A) tothe county legislative body if the local health department is a county health
department; or

(B) tothe entity designated in the interlocal agreement creating the local health
department if the local health department is a multicounty health department; and

(if) obtain final approval of the annual budget from the governing bodies designated in
Subsection (2)(d)(i)(A) or (B) after the governing body either:
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(A) reviews and approves the budget; or

(B) amends and approves the budget; and

(e) prepare an annual report and provide it to the department and all countiesin the
local health department.

(3) The report under Subsection (2)(e) shall contain a copy of the independent financial
audit required under Section 26A-1-115, adescription of the population served by the local
health department, and other information as requested by the board or the county or counties
creating the local health department.

(4) Inthe absence or disability of the local health officer, or if thereis avacancy in that
office, the board shall appoint an acting health officer for atemporary period not to exceed one
year. The appointment shall be ratified by the county executive of the county or countiesin the
local health department.

Section 22. Section 31A-1-301 is amended to read:

31A-1-301. Definitions.

Asused in thistitle, unless otherwise specified:

(1) (@ "Accident and health insurance" means insurance to provide protection against
economic losses resulting from:

(i) amedical condition including:

(A) medical care expenses; or

(B) therisk of disability;

(ii) accident; or

(i) sickness.

(b) "Accident and health insurance”:

(i) includes acontract with disability contingencies including:

(A) anincome replacement contract;

(B) ahealth care contract;

(C) an expense reimbursement contract;

(D) acredit accident and health contract;

(E) acontinuing care contract; and

(F) long-term care contracts; and

(if) may provide:
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(A) hospital coverage;

(B) surgical coverage,

(C) medical coverage; or

(D) lossof income coverage.

(c) "Accident and health insurance" does not include workers' compensation insurance.

(2) "Administrator” is defined in Subsection (121).

(3 "Adult" means a natural person who has attained the age of at least 18 years.

(4) "Affiliate" means any person who controls, is controlled by, or is under common
control with, another person. A corporation is an affiliate of another corporation, regardless of
ownership, if substantially the same group of natural persons manages the corporations.

(5) "Alieninsurer" means an insurer domiciled outside the United States.

(6) "Amendment" means an endorsement to an insurance policy or certificate.

(7) "Annuity" means an agreement to make periodical payments for a period certain or
over the lifetime of one or more natural persons if the making or continuance of all or some of
the series of the payments, or the amount of the payment, is dependent upon the continuance of
human life.

(8) "Application" means a document:

(&) completed by an applicant to provide information about the risk to be insured; and

(b) that containsinformation that is used by the insurer to:

(i) evaluaterisk; and

(i1) decide whether to:

(A) insuretherisk under:

() the coverages as originally offered; or

(I amodification of the coverage as originaly offered; or

(B) declineto insuretherisk.

(9) "Articles" or "articles of incorporation” means the original articles, special laws,
charters, amendments, restated articles, articles of merger or consolidation, trust instruments,
and other constitutive documents for trusts and other entities that are not corporations, and
amendments to any of these.

(10) "Bail bond insurance" means a guarantee that a person will attend court when
required, or will obey the orders or judgment of the court, as a condition to the release of that
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person from confinement.

(11) "Binder" is defined in Section 31A-21-102.

(12) "Board," "board of trustees,” or "board of directors’ means the group of persons
with responsibility over, or management of, a corporation, however designated.

(13) "Business of insurance” is defined in Subsection [(68)] (67).

(14) "Business plan” means the information required to be supplied to the
commissioner under Subsections 31A-5-204(2)(i) and (j), including the information required
when these subsections are applicable by reference under:

(@) Section 31A-7-201;

(b) Section 31A-8-205; or

(c) Subsection 31A-9-205(2).

(15) "Bylaws' means the rules adopted for the regulation or management of a
corporation's affairs, however designated and includes comparable rules for trusts and other
entities that are not corporations.

(16) "Casualty insurance" means liability insurance as defined in Subsection (75).

(17) "Certificate" means evidence of insurance given to:

(@) aninsured under a group insurance policy; or

(b) athird party.

(18) "Certificate of authority" isincluded within the term "license.”

(19) "Claim," unless the context otherwise requires, means a request or demand on an
insurer for payment of benefits according to the terms of an insurance policy.

(20) "Claims-made coverage" means an insurance contract or provision limiting
coverage under apolicy insuring against legal liability to claims that are first made against the
insured while the policy isin force.

(21) (8 "Commissioner" or "commissioner of insurance" means Utah's insurance
commissioner.

(b) When appropriate, the terms listed in Subsection (21)(a) apply to the equivalent
supervisory official of another jurisdiction.

(22) (a) "Continuing care insurance" means insurance that:

(i) provides board and lodging;

(if) provides one or more of the following services:
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(A) personal services,

(B) nursing services,

(C) medical services, or

(D) other hedlth-related services, and

(iii) providesthe coverage described in Subsection (22)(a)(i) under an agreement
effective:

(A) for thelife of the insured; or

(B) for aperiod in excess of one year.

(b) Insurance is continuing care insurance regardless of whether or not the board and
lodging are provided at the same location as the services described in Subsection (22)(a)(ii).

(23) (8) "Control," "controlling," "controlled," or "under common control” means the
direct or indirect possession of the power to direct or cause the direction of the management
and policies of aperson. This control may be:

(i) by contract;

(if) by common management;

(iii) through the ownership of voting securities; or

(iv) by ameans other than those described in Subsections (23)(a)(i) through (iii).

(b) Thereisno presumption that an individual holding an official position with another
person controls that person solely by reason of the position.

(c) A person having a contract or arrangement giving control is considered to have
control despite the illegality or invalidity of the contract or arrangement.

(d) Thereisarebuttable presumption of control in a person who directly or indirectly
owns, controls, holds with the power to vote, or holds proxies to vote 10% or more of the
voting securities of another person.

(24) (@) "Corporation” means insurance corporation, except when referring to:

(i) acorporation doing business as an insurance broker, consultant, or adjuster under:

(A) Chapter 23, Insurance Marketing - Licensing Agents, Brokers, Consultants, and
Reinsurance Intermediaries; and

(B) Chapter 26, Insurance Adjusters; or

(if) anoninsurer that is part of a holding company system under Chapter 16, Insurance
Holding Companies.
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1455 (b) "Stock corporation” means stock insurance corporation.
1456 (c) "Mutua" or "mutual corporation” means a mutual insurance corporation.
1457 (25) "Credit accident and health insurance”" means insurance on a debtor to provide

1458  indemnity for payments coming due on a specific loan or other credit transaction while the
1459  debtor isdisabled.

1460 (26) "Credit insurance" means surety insurance under which mortgagees and other
1461  creditors are indemnified against losses caused by the default of debtors.

1462 (27) "Credit life insurance" means insurance on the life of a debtor in connection with
1463  aloan or other credit transaction.

1464 (28) "Creditor" means a person, including an insured, having any claim, whether:
1465 (@) matured,

1466 (b) unmatured;

1467 (c) liguidated;

1468 (d) unliquidated;

1469 (e) secured;

1470 (f) unsecured;

1471 (g) absolute;

1472 (h) fixed; or

1473 (i) contingent.

1474 (29) (@) "Customer service representative’ means a person that provides insurance

1475  services and insurance product information:

1476 (i) for itsagent, broker, or consultant employer; and
1477 (ii) toitsemployer's customer, client, or organization.
1478 (b) A customer service representative may only operate within the scope of authority of

1479  itsagent, broker, or consultant employer.

1480 (30) "Deadline" meansthe final date or time:
1481 (a) imposed by:

1482 (i) statute;

1483 (i) rule; or

1484 (iii) order; and

1485 (b) by which arequired filing or payment must be received by the department.
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(31) "Deemer clause" means a provision under thistitle under which upon the
occurrence of a condition precedent, the commissioner is deemed to have taken a specific
action. If the statute so provides, the condition precedent may be the commissioner's failure to
take a specific action.

(32) "Degree of relationship” means the number of steps between two persons
determined by counting the generations separating one person from a common ancestor and
then counting the generations to the other person.

(33) "Department” means the Insurance Department.

(34) "Director" means a member of the board of directors of a corporation.

(35) "Disability" means a physiological or psychological condition that partially or
totally limits an individual's ability to:

(a) perform the duties of:

(i) that individual's occupation; or

(if) any occupation for which the individual is reasonably suited by education, training,
or experience; or

(b) perform two or more of the following basic activities of daily living:

(i) eating;

(ii) toileting;

(iii) transferring;

(iv) bathing; or

(v) dressing.

(36) "Domestic insurer" means an insurer organized under the laws of this state.

(37) "Domiciliary state" means the state in which an insurer:

(a) isincorporated;

(b) isorganized; or

(c) inthe case of an alien insurer, entersinto the United States.

(38) (&) "Eligible employee" means:

(i) an employee who:

(A) workson afull-time basis; and

(B) hasanormal work week of 30 or more hours; or

(if) aperson described in Subsection (38)(b).
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(b) "Eligible employee” includes, if the individual isincluded under a health benefit
plan of asmall employer:

(i) asole proprietor;

(if) apartner in apartnership; or

(iif) an independent contractor.

(c) "Eligible employee" does not include, unless eligible under Subsection (38)(b):

(i) anindividual who works on atemporary or substitute basis for a small employer;

(if) an employer's spouse; or

(iii) adependent of an employer.

(39) "Employee" means any individual employed by an employer.

(40) "Employee benefits' means one or more benefits or services provided to:

() employees; or

(b) dependents of employees.

(41) (&) "Employee welfare fund" means a fund:

(i) established or maintained, whether directly or through trustees, by:

(A) oneor more employers;

(B) one or more labor organizations; or

(C) acombination of employers and labor organizations; and

(i) that provides employee benefits paid or contracted to be paid, other than income
from investments of the fund, by or on behalf of an employer doing businessin this state or for
the benefit of any person employed in this state.

(b) "Employee welfare fund” includes a plan funded or subsidized by user fees or tax
revenues.

(42) "Endorsement” means awritten agreement attached to a policy or certificate to
modify one or more of the provisions of the policy or certificate.

(43) "Excludes" isnot exhaustive and does not mean that other things are not also
excluded. Theitemslisted are representative examples for use in interpretation of thistitle.

(44) "Expense reimbursement insurance”" means insurance:

() written to provide payments for expenses relating to hospital confinements resulting
fromillness or injury; and

(b) written:
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(i) asadaily limit for a specific number of days in a hospital; and

(ii) to have aone or two day waiting period following a hospitalization.

(45) "Fidelity insurance" means insurance guaranteeing the fidelity of persons holding
positions of public or private trust.

(46) (@) "Filed" meansthat afilingis:

(i) submitted to the department in accordance with any applicable statute, rule, or filing
order;

(ii) received by the department within the time period provided in the applicable
statute, rule, or filing order; and

(iii) accompanied with the applicable one or more filing fees required by:

(A) Section 31A-3-103; or

(B) rule.

(b) "Filed" does not include afiling that is rejected by the department because it is not
submitted in accordance with Subsection (46)(a).

(47) "Filing," when used as a noun, means an item required to be filed with the
department including:

(@) apoalicy;

(b) arate;

(c) aform;

(d) adocument;

(e) aplan;

(f) amanual;

(g) an application;

(h) areport;

(i) acertificate;

() an endorsement;

(k) an actuaria certification;

() alicensee annual statement;

(m) alicensee renewal application; or

(n) an advertisement.

(48) "First party insurance" means an insurance policy or contract in which the insurer
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agrees to pay claims submitted to it by the insured for the insured's |osses.

(49) "Foreign insurer" means an insurer domiciled outside of this state, including an
alien insurer.

(50) (& "Form" means one of the following prepared for general use:

(i) apolicy;

(i) acertificate;

(iii) an application; or

(iv) anoutline of coverage.

(b) "Form™ does not include a document specialy prepared for use in an individual
case.

(51) "Franchise insurance" meansindividual insurance policies provided through a
mass marketing arrangement involving a defined class of persons related in some way other
than through the purchase of insurance.

(52) "Group hedlth plan” means an employee welfare benefit plan to the extent that the
plan provides medical care:

(@ (i) toemployees, or

(ii) to adependent of an employee; and

(b) (i) directly;

(if) through insurance reimbursement; or

(iii) through any other method.

(53) "Headlth benefit plan" means a policy or certificate for health care insurance,
except that health benefit plan does not include coverage:

(@) solely for:

(i) accident;

(i) dental;

(iii) vision;

(iv) Medicare supplement;

(v) long-term care; or

(vi) income replacement; or

(b) thatis:

(i) offered and marketed as supplemental health insurance;
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1610 (if) not offered or marketed as a substitute for:

1611 (A) hospital or medical expense insurance; or

1612 (B) major medical expense insurance; and

1613 (iii) solely for:

1614 (A) aspecified disease;

1615 (B) hospital confinement indemnity; or

1616 (C) limited benefit plan.

1617 (54) "Headlth care” means any of the following intended for use in the diagnosis,
1618 treatment, mitigation, or prevention of a human ailment or impairment:

1619 (a) professional services;

1620 (b) personal services,

1621 (c) facilities,

1622 (d) equipment;

1623 (e) devices,

1624 (f) supplies; or

1625 (g) medicine.

1626 (55) (@) "Health careinsurance" or "health insurance" means insurance providing:
1627 (i) health care benefits; or

1628 (if) payment of incurred health care expenses.

1629 (b) "Health care insurance” or "health insurance" does not include accident and health

1630 insurance providing benefits for:

1631 (i) replacement of income;

1632 (i) short-term accident;

1633 (iii) fixed indemnity;

1634 (iv) credit accident and health;
1635 (v) supplementsto liability;

1636 (vi) workers compensation;

1637 (vii) automobile medical payment;
1638 (viii) no-fault automobile;

1639 (ix) equivalent self-insurance; or

1640 (x) any type of accident and health insurance coverage that is a part of or attached to
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another type of policy.

(56) "Income replacement insurance” or "disability income insurance” means insurance
written to provide payments to replace income lost from accident or sickness.

(57) "Indemnity" means the payment of an amount to offset al or part of an insured
loss.

(58) "Independent adjuster" means an insurance adjuster required to be licensed under
Section 31A-26-201 who engages in insurance adjusting as a representative of insurers.

(59) "Independently procured insurance" means insurance procured under Section
31A-15-104.

(60) "Individual" means a natural person.

(61) "Inland marine insurance" includes insurance covering:

(a) property intransit on or over land;

(b) property intransit over water by means other than boat or ship;

(c) baileeliability;

(d) fixed transportation property such as bridges, electric transmission systems, radio
and television transmission towers and tunnels; and

(e) persona and commercial property floaters.

(62) "Insolvency” means that:

(d) aninsurer is unable to pay its debts or meet its obligations as they mature;

(b) aninsurer'stotal adjusted capital isless than the insurer's mandatory control level
RBC under Subsection 31A-17-601(8)(c); or

(c) aninsurer isdetermined to be hazardous under thistitle.

(63) (@) "Insurance' means.

(i) an arrangement, contract, or plan for the transfer of arisk or risks from one or more
persons to one or more other persons; or

(if) an arrangement, contract, or plan for the distribution of arisk or risks among a
group of persons that includes the person seeking to distribute that person's risk.

(b) "Insurance" includes:

(i) risk distributing arrangements providing for compensation or replacement for
damages or loss through the provision of services or benefitsin kind;

(if) contracts of guaranty or suretyship entered into by the guarantor or surety asa
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business and not as merely incidental to a business transaction; and

(iii) plansin which the risk does not rest upon the person who makes the arrangements,
but with a class of persons who have agreed to shareit.

(64) "Insurance adjuster” means a person who directs the investigation, negotiation, or
settlement of a claim under an insurance policy other than life insurance or an annuity, on
behalf of an insurer, policyholder, or a claimant under an insurance policy.

[€66}] (65) Except as provided in Subsection 31A-23-201.5(1), "insurance agent” or
"agent” means a person who represents insurers in soliciting, negotiating, or placing insurance.

[€67] (66) Except as provided in Subsection 31A-23-201.5(1), "insurance broker" or
"broker" means a person who:

(@) actsin procuring insurance on behalf of an applicant for insurance or an insured,;
and

(b) does not act on behalf of the insurer except by collecting premiums or performing
other ministerial acts.

[€68}] (67) "Insurance business' or "business of insurance" includes:

(a) providing health care insurance, as defined in Subsection (55), by organizations that
are or should be licensed under thistitle;

(b) providing benefits to employeesin the event of contingencies not within the control
of the employees, in which the employees are entitled to the benefits as aright, which benefits
may be provided either:

(i) by single employers or by multiple employer groups; or

(if) through trusts, associations, or other entities;

(c) providing annuities, including those issued in return for gifts, except those provided
by persons specified in Subsections 31A-22-1305(2) and (3);

(d) providing the characteristic services of motor clubs as outlined in Subsection (82);

(e) providing other persons with insurance as defined in Subsection (63);

(f) making asinsurer, guarantor, or surety, or proposing to make as insurer, guarantor,
or surety, any contract or policy of title insurance;

(g) transacting or proposing to transact any phase of title insurance, including
solicitation, negotiation preliminary to execution, execution of a contract of title insurance,
insuring, and transacting matters subsequent to the execution of the contract and arising out of
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it, including reinsurance; and

(h) doing, or proposing to do, any business in substance equivalent to Subsections
[€68}] (67)(a) through (g) in amanner designed to evade the provisions of thistitle.

[69)] (68) Except as provided in Subsection 31A-23-201.5(1), "insurance consultant”
or "consultant” means a person who:

(a) advises other persons about insurance needs and coverages,

(b) is compensated by the person advised on a basis not directly related to the insurance
placed; and

(c) isnot compensated directly or indirectly by an insurer, agent, or broker for advice
given.

[€76}] (69) "Insurance holding company system™ means a group of two or more
affiliated persons, at least one of whom is an insurer.

[71)] (70) (8) "Insured" means a person to whom or for whose benefit an insurer
makes a promise in an insurance policy and includes:

(i) policyholders;

(ii) subscribers;

(iii) members; and

(iv) beneficiaries.

(b) The definition in Subsection [{7)] (70)(a):

(i) appliesonly to thistitle; and

(if) does not define the meaning of this word as used in insurance policies or
certificates.

[72)] (71) (a) () "Insurer" means any person doing an insurance business as a
principal including:

(A) fraternal benefit societies;

(B) issuersof gift annuities other than those specified in Subsections 31A-22-1305(2)
and (3);

(C) motor clubs;

(D) employee welfare plans; and

(E) any person purporting or intending to do an insurance business as a principal on
that person’s own account.
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(if) "Insurer" does not include a governmental entity, as defined in Section 63-30-2, to
the extent it is engaged in the activities described in Section 31A-12-107.

(b) "Admitted insurer” is defined in Subsection (125)(b).

(c) "Alieninsurer" isdefined in Subsection (5).

(d) "Authorized insurer” is defined in Subsection (125)(b).

(e) "Domestic insurer” is defined in Subsection (36).

(f) "Foreigninsurer” is defined in Subsection (49).

(9) "Nonadmitted insurer” is defined in Subsection (125)(a).

(h) "Unauthorized insurer" is defined in Subsection (125)(a).

[€65)] (72) "Interinsurance exchange” is defined in Subsection (109).

(73) "Large employer,” in connection with a health benefit plan, means an employer
who, with respect to a calendar year and to a plan year:

(@) employed an average of at least 51 eligible employees on each business day during
the preceding calendar year; and

(b) employs at least two employees on the first day of the plan year.

(74) (a) Except for aretainer contract or legal assistance described in Section
31A-1-103, "legal expense insurance" means insurance written to indemnify or pay for
specified legal expenses.

(b) "Lega expenseinsurance” includes arrangements that create reasonable
expectations of enforceable rights.

(c) "Lega expenseinsurance" does not include the provision of, or reimbursement for,
legal servicesincidental to other insurance coverages.

(75) (@) "Liability insurance" means insurance against liability:

(i) for death, injury, or disability of any human being, or for damage to property,
exclusive of the coverages under:

(A) Subsection (79) for medical malpractice insurance;

(B) Subsection (102) for professional liability insurance; and

(C) Subsection (128) for workers compensation insurance;

(it) for medical, hospital, surgical, and funeral benefits to persons other than the
insured who are injured, irrespective of legal liability of the insured, when issued with or
supplemental to insurance against legal liability for the death, injury, or disability of human



1765
1766
1767
1768
1769
1770
1771
1772
1773
1774
1775
1776
1777
1778
1779
1780
1781
1782
1783
1784
1785
1786
1787
1788
1789
1790
1791
1792
1793
1794
1795

01-14-03 12:14 PM H.B. 165

beings, exclusive of the coverages under:

(A) Subsection (79) for medical malpractice insurance;

(B) Subsection (102) for professional liability insurance; and

(C) Subsection (128) for workers compensation insurance;

(iii) for loss or damage to property resulting from accidents to or explosions of boilers,
pipes, pressure containers, machinery, or apparatus,

(iv) for lossor damage to any property caused by the breakage or leakage of sprinklers,
water pipes and containers, or by water entering through leaks or openings in buildings; or

(v) for other loss or damage properly the subject of insurance not within any other kind
or kinds of insurance as defined in this chapter, if such insurance is not contrary to law or
public policy.

(b) "Liability insurance" includes:

(i) vehicleliability insurance as defined in Subsection (126);

(ii) residential dwelling liability insurance as defined in Subsection (111); and

(iif) making inspection of, and issuing certificates of inspection upon, elevators,
boilers, machinery, and apparatus of any kind when done in connection with insurance on
them.

(76) (@) "License" means the authorization issued by the insurance commissioner under
thistitle to engage in some activity that is part of or related to the insurance business.

(b) "License" includes certificates of authority issued to insurers.

(77) (8 "Lifeinsurance" meansinsurance on human lives and insurances pertaining to
or connected with human life.

(b) The business of life insurance includes:

(i) granting death benefits;

(if) granting annuity benefits,

(iii) granting endowment benefits;

(iv) granting additiona benefitsin the event of death by accident;

(v) granting additional benefits to safeguard the policy against lapse in the event of
disability; and

(vi) providing optional methods of settlement of proceeds.

(78) (a) "Long-term care insurance" means an insurance policy or rider advertised,
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1796  marketed, offered, or designated to provide coverage:

1797 (i) inasetting other than an acute care unit of a hospital;

1798 (if) for not less than 12 consecutive months for each covered person on the basis of .
1799 (A) expensesincurred;

1800 (B) indemnity;

1801 (C) prepayment; or

1802 (D) another method;

1803 (iii) for one or more necessary or medically necessary services that are:

1804 (A) diagnostic;

1805 (B) preventative;

1806 (C) therapeutic;

1807 (D) rehabilitative;

1808 (E) maintenance; or

1809 (F) persona care; and

1810 (iv) that may beissued by:

1811 (A) aninsurer;

1812 (B) afraternal benefit society;

1813 (C) (1) anonprofit health hospital; and

1814 (I amedical service corporation;

1815 (D) aprepaid health plan;

1816 (E) ahealth maintenance organization; or

1817 (F) an entity similar to the entities described in Subsections (78)(a)(iv)(A) through (E)
1818 tothe extent that the entity is otherwise authorized to issue life or health care insurance.
1819 (b) "Long-term care insurance”" includes:

1820 (i) any of the following that provide directly or supplement long-term care insurance:
1821 (A) agroup or individual annuity or rider; or

1822 (B) alifeinsurance policy or rider;

1823 (if) apolicy or rider that provides for payment of benefits based on:

1824 (A) cognitive impairment; or

1825 (B) functional capacity; or

1826 (iii) aqualified long-term care insurance contract.
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1827 (c) "Long-term careinsurance" does not include:

1828 (i) apolicy that is offered primarily to provide basic Medicare supplement coverage,
1829 (if) basic hospital expense coverage,

1830 (iii) basic medical/surgical expense coverage;

1831 (iv) hospital confinement indemnity coverage;

1832 (v) major medical expense coverage;

1833 (vi) income replacement or related asset-protection coverage;

1834 (vii) accident only coverage;

1835 (viii) coverage for a specified:

1836 (A) disease; or

1837 (B) accident;

1838 (ix) limited benefit health coverage; or

1839 (x) alifeinsurance policy that accelerates the death benefit to provide the option of a
1840  lump sum payment:

1841 (A) if the following are not conditioned on the receipt of long-term care:

1842 (1) benefits; or

1843 (1) eigibility; and

1844 (B) the coverageisfor one or more the following qualifying events:

1845 (1) terminal illness,

1846 (I medical conditions requiring extraordinary medical intervention; or

1847 (1) permanent institutional confinement.

1848 (79) "Medical malpractice insurance" means insurance against legal liability incident to

1849  the practice and provision of medical services other than the practice and provision of dental
1850 services.

1851 (80) "Member" means a person having membership rights in an insurance corporation.
1852 (81) "Minimum capital” or "minimum required capital” means the capital that must be
1853  constantly maintained by a stock insurance corporation as required by statute.

1854 (82) "Motor club" means a person:

1855 (@) licensed under:

1856 (i) Chapter 5, Domestic Stock and Mutual Insurance Corporations,

1857 (it) Chapter 11, Motor Clubs; or
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(iii) Chapter 14, Foreign Insurers; and

(b) that promises for an advance consideration to provide for a stated period of time:

(i) legal services under Subsection 31A-11-102(1)(b);

(i) bail services under Subsection 31A-11-102(1)(c); or

(iii) trip reimbursement, towing services, emergency road services, stolen automobile
services, acombination of these services, or any other services given in Subsections
31A-11-102(1)(b) through (f).

(83) "Mutua" means mutual insurance corporation.

(84) "Network plan" means health care insurance:

(a) that isissued by aninsurer; and

(b) under which the financing and delivery of medical careis provided, in whole or in
part, through a defined set of providers under contract with the insurer, including the financing
and delivery of items paid for as medical care.

(85) "Nonparticipating” means a plan of insurance under which the insured is not
entitled to receive dividends representing shares of the surplus of the insurer.

(86) "Ocean marine insurance" means insurance against loss of or damage to:

(@) shipsor hulls of ships;

(b) goods, freight, cargoes, merchandise, effects, disbursements, profits, moneys,
securities, choses in action, evidences of debt, valuable papers, bottomry, respondentia
interests, or other cargoes in or awaiting transit over the oceans or inland waterways;

(c) earnings such as freight, passage money, commissions, or profits derived from
transporting goods or people upon or across the oceans or inland waterways; or

(d) avessel owner or operator as aresult of liability to employees, passengers, bailors,
owners of other vessels, owners of fixed objects, customs or other authorities, or other persons
in connection with maritime activity.

(87) "Order" means an order of the commissioner.

(88) "Outline of coverage' means a summary that explains an accident and health
insurance policy.

(89) "Participating” means a plan of insurance under which the insured is entitled to
receive dividends representing shares of the surplus of the insurer.

(90) "Participation,” as used in a health benefit plan, means a requirement relating to
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the minimum percentage of eligible employees that must be enrolled in relation to the total
number of eligible employees of an employer reduced by each eligible employee who
voluntarily declines coverage under the plan because the employee has other health care
insurance coverage.

(91) "Person” includes an individual, partnership, corporation, incorporated or
unincorporated association, joint stock company, trust, reciprocal, syndicate, or any similar
entity or combination of entities acting in concert.

(92) "Plan sponsor” isasdefined in 29 U.S.C. Sec. 1002(16)(B).

(93) "Plan year" means:

(a) theyear that is designated as the plan year in:

(i) the plan document of a group health plan; or

(i) asummary plan description of a group health plan;

(b) if the plan document or summary plan description does not designate a plan year or

there is no plan document or summary plan description:
(i) theyear used to determine deductibles or limits;

(ii) the policy year, if the plan does not impose deductibles or limits on ayearly basis;

or
(iii) the employer's taxable year if:
(A) the plan does not impose deductibles or limits on ayearly basis; and
(B) (I) the planisnot insured; or
(I1) theinsurance policy is not renewed on an annual basis; or
(c) inacase not described in Subsection (93)(a) or (b), the calendar year.

(94) (a) (i) "Policy" means any document, including attached endorsements and riders,

purporting to be an enforceable contract, which memorializes in writing some or al of the
terms of an insurance contract.

(if) "Policy" includes a service contract issued by:

(A) amotor club under Chapter 11, Motor Clubs;

(B) aservice contract provided under Chapter 6a, Service Contracts; and

(C) acorporation licensed under:

(I) Chapter 7, Nonprofit Health Service Insurance Corporations; or

(I1) Chapter 8, Health Maintenance Organizations and Limited Health Plans.
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(iii) "Policy" does not include:

(A) acertificate under a group insurance contract; or

(B) adocument that does not purport to have legal effect.

(b) (i) "Group insurance policy" means a policy covering agroup of personsthat is
issued to a policyholder on behalf of the group, for the benefit of group members who are
selected under procedures defined in the policy or in agreements which are collateral to the
policy.

(if) A group insurance policy may include members of the policyholder's family or
dependents.

(c) "Blanket insurance policy" means a group policy covering classes of persons
without individual underwriting, where the persons insured are determined by definition of the
class with or without designating the persons covered.

(95) "Policyholder" means the person who controls a policy, binder, or oral contract by
ownership, premium payment, or otherwise.

(96) "Policy illustration" means a presentation or depiction that includes nonguaranteed
elements of a policy of life insurance over a period of years.

(97) "Policy summary" means a synopsis describing the elements of alife insurance
policy.

(98) "Preexisting condition," in connection with a health benefit plan, means:

(&) acondition for which medical advice, diagnosis, care, or treatment was
recommended or received during the six months immediately preceding the earlier of:

(i) the enrollment date; or

(i) the effective date of coverage; or

(b) for anindividual insurance policy, a pregnancy existing on the effective date of
coverage.

(99) (@ "Premium" means the monetary consideration for an insurance policy, and
includes assessments, membership fees, required contributions, or monetary consideration,
however designated.

(b) Consideration paid to third party administrators for their servicesis not "premium,"
though amounts paid by third party administrators to insurers for insurance on the risks
administered by the third party administrators are "premium."
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(2100) "Principa officers’ of a corporation means the officers designated under
Subsection 31A-5-203(3).

(101) "Proceedings' includes actions and special statutory proceedings.

(102) "Professional liability insurance" meansinsurance against legal liability incident
to the practice of a profession and provision of any professional services.

(103) "Property insurance" means insurance against 1oss or damage to real or personal
property of every kind and any interest in that property, from all hazards or causes, and against
loss consequentia upon the loss or damage including vehicle comprehensive and vehicle
physical damage coverages, but excluding inland marine insurance and ocean marine insurance
as defined under Subsections (61) and (86).

(104) "Qualified long-term care insurance contract” or "federally tax qualified
long-term care insurance contract” means:

(@ anindividual or group insurance contract that meets the requirements of Section
7702B(b), Internal Revenue Code; or

(b) the portion of alife insurance contract that provides long-term care insurance:

(i) (A) by rider; or

(B) asapart of the contract; and

(i) that satisfies the requirements of Section 7702B(b) and (e), Internal Revenue Code.

(105) (a) "Rate" means.

(i) the cost of agiven unit of insurance; or

(it) for property-casualty insurance, that cost of insurance per exposure unit either
expressed as.

(A) asingle number; or

(B) apure premium rate, adjusted before any application of individual risk variations
based on loss or expense considerations to account for the treatment of

(1) expenses;

(1) profit; and

(1) individual insurer variation in loss experience.

(b) "Rate" does not include a minimum premium.

(106) (a) Except as provided in Subsection (106)(b), "rate service organization™ means
any person who assists insurers in rate making or filing by:
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(i) collecting, compiling, and furnishing loss or expense statistics;

(if) recommending, making, or filing rates or supplementary rate information; or

(iii) advising about rate questions, except as an attorney giving legal advice.

(b) "Rate service organization" does not mean:

(i) an employee of an insurer;

(if) asingleinsurer or group of insurers under common control;

(iii) ajoint underwriting group; or

(iv) anatural person serving as an actuarial or legal consultant.

(107) "Rating manual" means any of the following used to determine initial and
renewal policy premiums:

(@) amanual of rates;

(b) classifications;

(c) rate-related underwriting rules; and

(d) rating formulas that describe steps, policies, and procedures for determining initial
and renewal policy premiums.

(108) "Received by the department™ means:

() except as provided in Subsection (108)(b), the date delivered to and stamped
received by the department, whether delivered:

(i) inperson;

(ii) by adelivery service; or

(iii) electronically; and

(b) if anitem with adepartment imposed deadline is delivered to the department by a
delivery service, the delivery service's postmark date or pick-up date unless otherwise stated in:

(i) statute;

(i) rule; or

(iii) asgpecific filing order.

(109) "Reciprocal" or "interinsurance exchange" means any unincorporated association
of persons:

(a) operating through an attorney-in-fact common to all of them; and

(b) exchanging insurance contracts with one another that provide insurance coverage
on each other.
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(110) "Reinsurance" means an insurance transaction where an insurer, for
consideration, transfers any portion of therisk it has assumed to another insurer. In referring to
reinsurance transactions, this title sometimes refers to:

(a) theinsurer transferring the risk as the "ceding insurer”; and

(b) theinsurer assuming the risk asthe:

(i) "assuming insurer"; or

(if) "assuming reinsurer."

(111) "Residential dwelling liability insurance" means insurance against liability
resulting from or incident to the ownership, maintenance, or use of aresidential dwelling that is
adetached single family residence or multifamily residence up to four units.

(112) "Retrocession” means reinsurance with another insurer of aliability assumed
under areinsurance contract. A reinsurer "retrocedes’ when it reinsures with another insurer
part of aliability assumed under areinsurance contract.

(113) "Rider" means an endorsement to:

(@) aninsurance policy; or

(b) aninsurance certificate.

(114) (@) "Security" means any:

(i) note;
(i) stock;
(iii) bond;

(iv) debenture;

(v) evidence of indebtedness;

(vi) certificate of interest or participation in any profit-sharing agreement;

(vii) collateral-trust certificate;

(viii) preorganization certificate or subscription;

(ix) transferable share;

(x) investment contract;

(xi) voting trust certificate;

(xii) certificate of deposit for a security;

(xiii) certificate of interest of participation in an oil, gas, or mining title or lease or in
payments out of production under such atitle or lease;
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(xiv) commodity contract or commodity option;

(xv) any certificate of interest or participation in, temporary or interim certificate for,
receipt for, guarantee of, or warrant or right to subscribe to or purchase any of the items listed
in Subsections (114)(a)(i) through (xiv); or

(xvi) any other interest or instrument commonly known as a security.

(b) "Security" does not include:

(i) any insurance or endowment policy or annuity contract under which an insurance
company promises to pay money in a specific lump sum or periodically for life or some other
specified period; or

(if) aburia certificate or burial contract.

(115) "Self-insurance" means any arrangement under which a person provides for
spreading its own risks by a systematic plan.

(a) Except as provided in this Subsection (115), self-insurance does not include an
arrangement under which a number of persons spread their risks among themselves.

(b) Self-insurance does include an arrangement by which a governmental entity, as
defined in Section 63-30-2, undertakes to indemnify its employees for liability arising out of
the employees employment.

(c) Self-insurance doesinclude an arrangement by which a person with a managed
program of self-insurance and risk management undertakes to indemnify its affiliates,
subsidiaries, directors, officers, or employeesfor liability or risk which isrelated to the
relationship or employment.

(d) Self-insurance does not include any arrangement with independent contractors.

(116) "Short-term care insurance’ means any insurance policy or rider advertised,
marketed, offered, or designed to provide coverage that is similar to long-term care insurance
but that provides coverage for less than 12 consecutive months for each covered person.

(117) "Small employer,” in connection with a health benefit plan, means an employer
who, with respect to a calendar year and to a plan year:

() employed an average of at least two employees but not more than 50 eligible
employees on each business day during the preceding calendar year; and

(b) employs at least two employees on the first day of the plan year.

(118) (@) "Subsidiary" of a person means an affiliate controlled by that person either
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directly or indirectly through one or more affiliates or intermediaries.

(b) "Wholly owned subsidiary" of a person isasubsidiary of which all of the voting
shares are owned by that person either aone or with its affiliates, except for the minimum
number of shares the law of the subsidiary's domicile requires to be owned by directors or
others.

(119) Subject to Subsection (63)(b), "surety insurance” includes:

(@) aguarantee against loss or damage resulting from failure of principalsto pay or
perform their obligations to a creditor or other obligee;

(b) bail bond insurance; and

(c) fidelity insurance.

(120) (@) "Surplus' means the excess of assets over the sum of paid-in capital and
liabilities.

(b) (i) "Permanent surplus’ means the surplus of a mutual insurer that has been
designated by the insurer as permanent.

(i) Sections 31A-5-211, 31A-7-201, 31A-8-209, 31A-9-209, and 31A-14-209 require
that mutuals doing business in this state maintain specified minimum levels of permanent
surplus.

(iii) Except for assessable mutual's, the minimum permanent surplus requirement is
essentially the same as the minimum required capital requirement that applies to stock insurers.

(c) "Excesssurplus’ means:

(i) for life or accident and health insurers, health organizations, and property and
casualty insurers as defined in Section 31A-17-601, the lesser of:

(A) that amount of an insurer's or health organization's total adjusted capital, as defined
in Subsection (123), that exceeds the product of:

(h 2.5; and

(I1) the sum of the insurer's or health organization's minimum capital or permanent
surplus required under Section 31A-5-211, 31A-9-209, or 31A-14-205; or

(B) that amount of an insurer's or health organization's total adjusted capital, as defined
in Subsection (123), that exceeds the product of:

() 3.0; and

(1) the authorized control level RBC as defined in Subsection 31A-17-601(8)(a); and
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(if) for monoline mortgage guaranty insurers, financial guaranty insurers, and title
insurers, that amount of an insurer's paid-in-capital and surplus that exceeds the product of:

(A) 15;and

(B) theinsurer'stotal adjusted capital required by Subsection 31A-17-609(1).

(121) "Third party administrator” or "administrator" means any person who collects
charges or premiums from, or who, for consideration, adjusts or settles claims of residents of
the state in connection with insurance coverage, annuities, or service insurance coverage,
except:

(@) aunion on behalf of its members;

(b) aperson administering any:

(i) pension plan subject to the federal Employee Retirement Income Security Act of
1974;

(if) governmental plan as defined in Section 414(d), Internal Revenue Code; or

(iii) nonelecting church plan as described in Section 410(d), Internal Revenue Code;

(c) an employer on behalf of the employer's employees or the employees of one or
more of the subsidiary or affiliated corporations of the employer;

(d) aninsurer licensed under Chapter 5, 7, 8, 9, or 14, but only for aline of insurance
for which the insurer holds alicense in this state; or

(e) aperson licensed or exempt from licensing under Chapter 23 or 26 whose activities
are limited to those authorized under the license the person holds or for which the person is
exempt.

(122) "Titleinsurance" means the insuring, guaranteeing, or indemnifying of owners of
real or personal property or the holders of liens or encumbrances on that property, or others
interested in the property against loss or damage suffered by reason of liens or encumbrances
upon, defectsin, or the unmarketability of the title to the property, or invalidity or
unenforceability of any liens or encumbrances on the property.

(123) "Total adjusted capital” means the sum of an insurer's or health organization's
statutory capital and surplus as determined in accordance with:

() the statutory accounting applicable to the annual financial statements required to be
filed under Section 31A-4-113; and

(b) any other items provided by the RBC instructions, as RBC instructionsis defined in
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Section 31A-17-601.

(124) (@) "Trustee" means "director” when referring to the board of directors of a
corporation.

(b) "Trustee,” when used in reference to an employee welfare fund, means an
individual, firm, association, organization, joint stock company, or corporation, whether acting
individually or jointly and whether designated by that name or any other, that is charged with
or has the overall management of an employee welfare fund.

(125) (@) "Unauthorized insurer,” "unadmitted insurer,” or "nonadmitted insurer"
means an insurer:

(i) not holding avalid certificate of authority to do an insurance businessin this state;
or

(i) transacting business not authorized by a valid certificate.

(b) "Admitted insurer” or "authorized insurer" means an insurer:

(i) holding avalid certificate of authority to do an insurance business in this state; and

(i) transacting business as authorized by avalid certificate.

(126) "Vehicleliability insurance" meansinsurance against liability resulting from or
incident to ownership, maintenance, or use of any land vehicle or aircraft, exclusive of vehicle
comprehensive and vehicle physical damage coverages under Subsection (103).

(127) "Voting security" means a security with voting rights, and includes any security
convertible into a security with a voting right associated with it.

(128) "Workers compensation insurance”’ means:

(&) insurance for indemnification of employers against liability for compensation based
on:

(i) compensable accidental injuries; and

(i) occupational disease disability;

(b) employer's liability insurance incidental to workers' compensation insurance and
written in connection with it; and

(c) insurance assuring to the persons entitled to workers compensation benefits the
compensation provided by law.

Section 23. Section 31A-5-101 is amended to read:

31A-5-101. Definitions.
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In this chapter, unless the context requires otherwise:

(1) The definitions applicable to the Utah Revised Business Corporation Act in
Subsections 16-10a-102(2), (23), and (24) apply to stock corporations.

(2) The definitions applicable to nonprofit corporations in Subsections
16-6a-102[(4}](3), (6), and (30) apply to mutuals.

(3) "Promoter securities" are securities issued by a stock insurer to the incorporators,
directors, officers, or their families or nominees at any time prior to, and up to one year
following, the issuance of a certificate of authority to the stock insurer.

Section 24. Section 31A-9-101 is amended to read:

31A-9-101. Definitions.

(1) Asusedinthischapter:

(@) "Fraternal” or "fraternal benefit society" means a corporation organized or operating
under this chapter that:

(i) has no capital stock;

(i) existssolely for:

(A) the benefit of its members and their beneficiaries; and

(B) any lawful social, intellectual, educational, charitable, benevolent, moral, fraternal,
patriotic, or religious purpose for the benefit of its members or the public, carried on through
voluntary activity of its membersin their local lodges or through institutional programs of the
fraternal or itslocal lodges,

(iii) hasalodge system;

(iv) has arepresentative form of government; and

(v) provides insurance benefits authorized under this chapter.

(b) "Lawsof afraterna” include its articles of incorporation and bylaws, however
designated.

(c) "Lodge system" means onein which:

(i) thereisasupreme governing body;

(if) subordinate to the supreme governing body are local lodges, however designated,
into which natural persons are admitted as members in accordance with the laws of the
fraternal;

(iii) thelocal lodges are required by the laws of the fraternal to hold regular meetings at
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least monthly; and

(iv) thelocal lodges regularly engage in programs involving member participation to
implement the purposes of Subsection (1)(a)(ii).

(d) "Representative form of government” means the fraternal complies with Section
31A-9-403.

(2) Inany provisions of law made applicableto fraternals by this chapter, the technical
terms used in those provisions are applicable to fraternal s despite the use of other parallel terms
by fraternals.

(3) The definitions provided in Subsections 16-6a-102[(4}](3), (6), and (30), and
Section 31A-1-301 apply to fraternals.

Section 25. Section 31A-21-105 is amended to read:

31A-21-105. Representations, warranties, and conditions.

(1) (&) No statement, representation, or warranty made by any person representing the
insurer in the negotiation for an individual or franchise insurance contract affects the insurer's
obligations under the policy unlessit is stated in the policy or in awritten application signed by
the applicant. No person, except the applicant or another by his written consent, may alter the
application, except for administrative purposes in away which is clearly not ascribable to the
applicant.

(b) No statement, representation, or warranty made by or on behalf of a particular
certificate holder under a group policy affects the insurer's obligations under the certificate
unlessit is stated in the certificate or in awritten document signed by the certificate holder, and
acopy of it issupplied to the certificate holder.

(c) The policyholder, his assignee, the loss payee or mortgagee or lienholder under
property insurance, and any person whose life or health isinsured under a policy may request,
in writing, from the company a copy of the application, if he did not receive the policy or a
copy of it, or if the policy has been reinstated or renewed without the attachment of a copy of
the original application. If the insurer does not deliver or mail acopy as requested within 30
days after receipt of the request by the insurer or its agent, or in the case of a group policy
certificate holder, does not inform that person within the same period how he may inspect the
policy or acopy of it and application or enrollment card or a copy of it during normal business
hours at a place reasonably convenient to the certificate holder, nothing in the application or
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enrollment card affects the insurer's obligations under the policy to the person making the
request. Each person whose life or health isinsured under a group policy has the sameright to
request a copy of any document under Subsection (1)(b).

(2) Except as provided in Subsection (5), no misrepresentation or breach of an
affirmative warranty affects the insurer's obligations under the policy unless:

(a) theinsurer relieson it and it is either material or is made with intent to deceive; or

(b) the fact misrepresented or falsely warranted contributes to the loss.

(3) No failure of acondition prior to the loss and no breach of a promissory warranty
affects the insurer's obligations under the policy unlessit exists at the time of the loss and
either increases the risk at the time of the loss or contributes to the loss. This Subsection (3)
does not apply to failure to tender payment of premium.

(4) Nondisclosure of information not requested by the insurer is not a defense to an
action against the insurer. Failure to correct within a reasonable time any representation that
becomes incorrect because of changesin circumstances is misrepresentation, not
nondisclosure.

(5) If after issuance of apolicy the insurer acquires knowledge of sufficient facts to
constitute a general defense to all claims under the policy, the defenseisonly availableif the
insurer notifies the insured within 60 days after acquiring the knowledge of itsintention to
defend against a claim if one should arise, or within 120 days if the insurer considersiit
necessary to secure additional medical information and is actively seeking the information at
the end of the 60 days. The insurer and insured may mutually agree to a policy rider in order to
continue the policy in force with exceptions or modifications. For purposes of this Subsection
(5), aninsurer has acquired knowledge only if the information alleged to give rise to the
knowledge was disclosed to the insurer or its agent in connection with communications or
investigations associated with the insurance policy under which the subject claim arises.

(6) (&) Aninsurer that offers coverage to a small employer group as required by [P+
164-91] Pub. L. No. 104-191, 110 Stat. 1979, Sec. 2711(a), may not rescind a policy or
individual certificate holder based on application misrepresentation unless the insurer would

not have been required to issue the coverage in the absence of the misrepresentation.
(b) Subsection (6)(a) does not prevent an insurer from correcting rates if:
(i) inthe absence of misrepresentation a different rate would have been required; and
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(i) the corrected rates are in compliance with Section 31A-30-106.

(7) Notrivia or transitory breach of or noncompliance with any provision of this
chapter isabasisfor avoiding an insurance contract.

Section 26. Section 31A-22-617 is amended to read:

31A-22-617. Preferred provider contract provisions.

Health insurance policies may provide for insureds to receive services or
reimbursement under the policies in accordance with preferred health care provider contracts as
follows:

(1) Subject to restrictions under this section, any insurer or third party administrator
may enter into contracts with health care providers as defined in Section 78-14-3 under which
the health care providers agree to supply services, at prices specified in the contracts, to
persons insured by an insurer.

(&) A health care provider contract may require the health care provider to accept the
specified payment as payment in full, relinquishing the right to collect additional amounts from
the insured person.

(b) The insurance contract may reward the insured for selection of preferred health care
providers by:

(i) reducing premium rates,

(i1) reducing deductibles;

(iii) coinsurance;

(iv) other copayments; or

(v) [tA] any other reasonable manner.

(c) If theinsurer isamanaged care organization, as defined in Subsection
31A-27-311.5(2)(f):

(i) theinsurance contract and the health care provider contract shall provide that in the
event the managed care organization becomes insolvent, the rehabilitator or liquidator may:

(A) requirethe health care provider to continue to provide health care services under
the contract until the earlier of:

(1) 90 days after the date of the filing of a petition for rehabilitation or the petition for
liquidation; or

(I1) the date the term of the contract ends; and
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(B) subject to Subsection (1)(c)(Vv), reduce the fees the provider is otherwise entitled to
receive from the managed care organization during the time period described in Subsection
(DE)(A);

(ii) the provider isrequired to:

(A) accept the reduced payment under Subsection (1)(c)(i)(B) as payment in full; and

(B) relinquish the right to collect additional amounts from the insolvent managed care
organization's enrollee, as defined in Section 31A-27-311.5(1)(b);

(iii) if the contract between the health care provider and the managed care organization
has not been reduced to writing, or the contract fails to contain the language required by
Subsection (1)(c)(i), the provider may not collect or attempt to collect from the enrollee:

(A) sums owed by the insolvent managed care organization; or

(B) the amount of the regular fee reduction authorized under Subsection (1)(c)(i)(B);

(iv) thefollowing may not bill or maintain any action at law against an enrollee to
collect sums owed by the insolvent managed care organization or the amount of the regular fee
reduction authorized under Subsection (1)(c)(i)(B):

(A) aprovider;

(B) anagent;

(C) atrustee; or

(D) an assignee of a person described in Subsections (1)(c)(iv)(A) through (C); and

(v) notwithstanding Subsection (1)(c)(i):

(A) arehabilitator or liquidator may not reduce afee by less than 75% of the provider's
regular fee set forth in the contract; and

(B) the enrollee shall continue to pay the copayments, deductibles, and other payments
for services received from the provider that the enrollee was required to pay before the filing
of:

(I) apetition for rehabilitation; or

(I1) apetition for liquidation.

(2) (a) Subject to Subsections (2)(b) through (2)(f), an insurer using preferred health
care provider contracts shall pay for the services of health care providers not under the contract,
unlesstheillnesses or injuries treated by the health care provider are not within the scope of the
insurance contract. Asused in this section, "class of health care providers’ means all health
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2323  careproviderslicensed or licensed and certified by the state within the same professional,
2324  trade, occupational, or facility licensure or licensure and certification category established
2325  pursuant to Titles 26, Utah Health Code and 58, Occupations and Professions.

2326 (b) When the insured receives services from a health care provider not under contract,

2327  theinsurer shall reimburse the insured for at least 75% of the average amount paid by the
2328 insurer for comparable services of preferred health care providers who are members of the
2329  sameclass of health care providers. The commissioner may adopt arule dealing with the
2330 determination of what constitutes 75% of the average amount paid by the insurer for

2331 comparable services of preferred health care providers who are members of the same class of
2332  headlth care providers.

2333 (c) When reimbursing for services of health care providers not under contract, the
2334  insurer may make direct payment to the insured.

2335 (d) Notwithstanding Subsection (2)(b), an insurer using preferred health care provider
2336  contracts may impose a deductible on coverage of health care providers not under contract.
2337 (e) When selecting health care providers with whom to contract under Subsection (1),
2338  aninsurer may not unfairly discriminate between classes of health care providers, but may
2339  discriminate within a class of health care providers, subject to Subsection (7).

2340 (f) For purposes of this section, unfair discrimination between classes of health care
2341  providers shal include:
2342 (i) refusal to contract with class membersin reasonable proportion to the number of

2343  insureds covered by the insurer and the expected demand for services from class members; and
2344 (i) refusal to cover procedures for one class of providersthat are:

2345 (A) commonly utilized by members of the class of health care providers for the

2346  treatment of illnesses, injuries, or conditions;

2347 (B) otherwise covered by the insurer; and
2348 (C) within the scope of practice of the class of health care providers.
2349 (3) Beforetheinsured consentsto the insurance contract, the insurer shall fully disclose

2350 totheinsured that it has entered into preferred health care provider contracts. The insurer shall
2351  provide sufficient detail on the preferred health care provider contracts to permit the insured to
2352  agreeto the terms of the insurance contract. Theinsurer shall provide at least the following
2353  information:
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() alist of the health care providers under contract and if requested their business
locations and specialties;

(b) adescription of the insured benefits, including any deductibles, coinsurance, or
other copayments,

(c) adescription of the quality assurance program required under Subsection (4); and

(d) adescription of the adverse benefit determination procedures required under
Subsection (5).

(4) (& Aninsurer using preferred health care provider contracts shall maintain a quality
assurance program for assuring that the care provided by the health care providers under
contract meets prevailing standards in the state.

(b) The commissioner in consultation with the executive director of the Department of
Health may designate qualified persons to perform an audit of the quality assurance program.
The auditors shall have full accessto all records of the organization and its health care
providers, including medical records of individual patients.

(c) Theinformation contained in the medical records of individual patients shall
remain confidential. All information, interviews, reports, statements, memoranda, or other data
furnished for purposes of the audit and any findings or conclusions of the auditors are
privileged. Theinformation is not subject to discovery, use, or receipt in evidence in any legal
proceeding except hearings before the commissioner concerning alleged violations of this
section.

(5 Aninsurer using preferred health care provider contracts shall provide areasonable
procedure for resolving complaints and adverse benefit determinations initiated by the insureds
and health care providers.

(6) Aninsurer may not contract with a health care provider for treatment of illness or
injury unless the health care provider islicensed to perform that treatment.

(7) (8) A health care provider or insurer may not discriminate against a preferred health
care provider for agreeing to a contract under Subsection (1).

(b) Any health care provider licensed to treat any illness or injury within the scope of
the health care provider's practice, who is willing and able to meet the terms and conditions
established by the insurer for designation as a preferred health care provider, shall be able to
apply for and receive the designation as a preferred health care provider. Contract terms and
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2385  conditions may include reasonable limitations on the number of designated preferred health
2386  care providers based upon substantial objective and economic grounds, or expected use of
2387  particular services based upon prior provider-patient profiles.

2388 (8) Upon the written request of a provider excluded from a provider contract, the
2389 commissioner may hold a hearing to determine if the insurer's exclusion of the provider is
2390  based on the criteria set forth in Subsection (7)(b).

2391 (9) Insurers are subject to the provisions of Sections 31A-22-613.5, 31A-22-614.5, and
2392  31A-22-618.

2393 (10) Nothing in this section is to be construed as to require an insurer to offer a certain
2394 benefit or service as part of a health benefit plan.

2395 (11) This section does not apply to catastrophic mental health coverage provided in
2396  accordance with Section 31A-22-625.

2397 Section 27. Section 34A-2-301 is amended to read:

2398 34A-2-301. Places of employment to be safe -- Willful neglect -- Penalty.

2399 (1) Anemployer may not:

2400 () construct, occupy, or maintain any place of employment that is not safe;

2401 (b) require or knowingly permit any employee to be in any employment or place of

2402  employment that is not safe;

2403 (c) fail to provide and use safety devices and safeguards,

2404 (d) remove, disable, or bypass safety devices and safeguards;

2405 (e) fail to obey orders of the commission;

2406 (f) fail to obey rules of the commission;

2407 (g) fail to adopt and use methods and processes reasonably adequate to render the

2408  employment and place of employment safe; or

2409 (h) fail or neglect to do every other thing reasonably necessary to protect the life,

2410 health, and safety of the employer's employees.

2411 (2) Compensation as provided in this chapter [3;] shall be increased 15%, except in case
2412 of injury resulting in death, when injury is caused by the willful failure of an employer to

2413  comply with:

2414 (@) thelaw;

2415 (b) arule of the commission;
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(c) any lawful order of the commission; or

(d) the employer's own written workplace safety program.

Section 28. Section 49-15-102 is amended to read:

49-15-102. Definitions.

Asused in this chapter:

(1) (&8 "Compensation" means the total amount of payments that are includable in
gross income received by a public safety service employee as base income for the regularly
scheduled work period. The participating employer shall establish the regularly scheduled
work period. Base income shall be determined prior to the deduction of any amounts the
public safety service employee authorizes to be deducted for salary deferral or other benefits
authorized by federal law.

(b) "Compensation" includes performance-based bonuses and cost-of-living
adjustments.

(c) "Compensation" does not include:

(i) overtime;

(if) sick pay incentives;

(iii) retirement pay incentives;

(iv) the monetary value of remuneration paid in kind, asin aresidence, use of
equipment or uniform, travel, or similar payments;

(v) alump-sum payment or specia payment covering accumulated leave; and

(vi) all contributions made by a participating employer under this system or under any
other employee benefit system or plan maintained by a participating employer for the benefit of
amember or participant.

(d) "Compensation” for purposes of this chapter may not exceed the amount allowed
under Internal Revenue Code Section 401(a)(17).

(2) "Fina average sadlary" means the amount computed by averaging the highest three
years of annual compensation preceding retirement subject to Subsections (2)(a) and (b).

(@) Except as provided in Subsection (2)(b), the percentage increase in annual
compensation in any one of the years used may not exceed the previous year's compensation by
more than 10% plus a cost-of-living adjustment equal to the decrease in the purchasing power
of the dollar during the previous year, as measured by a United States Bureau of Labor
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Statistics Consumer Price Index average as determined by the board.

(b) In cases where the participating employer provides acceptable documentation to the
office, the limitation in Subsection [£3)] (2)(a) may be exceeded if:

(i) the public safety service employee has transferred from another agency; or

(i) the public safety service employee has been promoted to a new position.

(3) "Line-of-duty death™ means a death resulting from external force, violence, or
disease occasioned by an act of duty as a public safety service employee.

(4) "Participating employer" means an employer which meets the participation
requirements of Section 49-15-201.

(5) (@) "Public safety service" means at least 2,080 hours of regularly scheduled
compensated employment per year rendered by a member who isa:

(i) law enforcement officer in accordance with Section 53-13-103;

(it) correctional officer in accordance with Section 53-13-104; and

(iii) special function officer approved in accordance with [Seetiorn49-4a-203] Sections
49-15-201 and [Section] 53-13-105.

(b) "Public safety service" aso requires that in the course of employment the
employee'slife or personal safety isat risk.

(6) "Public safety service employee” means an employee of a participating employer
who performs public safety service under this chapter.

(7) "System" means the Public Safety Noncontributory Retirement System created
under this chapter.

(8) "Yearsof service credit” means the number of periods, each to consist of 12 full
months as determined by the board, whether consecutive or not, during which a public safety
service employee was employed by a participating employer, including time the public safety
service employee was absent in the service of the United States government on military duty.

Section 29. Section 49-21-102 is amended to read:

49-21-102. Definitions.

Asused in this chapter:

(1) "Date of disability" means the date on which a period of continuous disability
commences, and may not commence on or before the last day of actual work.

(2) "Elimination period" means the three months at the beginning of each continuous



2478
2479
2480
2481
2482
2483
2484
2485
2486
2487
2488
2489
2490
2491
2492
2493
2494
2495
2496
2497
2498
2499
2500
2501
2502
2503
2504
2505
2506
2507
2508

H.B. 165 01-14-03 12:14 PM

period of total disability for which no benefit will be paid and commences with the date of
disability.

(3) (&) "Eligible employee" means:

(i) any regular full-time employee as defined under Section 49-12-102 or 49-13-102,
public safety service employee as defined under Section 49-14-102 or 49-15-102, or judge as
defined under Section 49-17-102 or 49-18-102, whose employer provides coverage under this
chapter, or the governor of the state; and

(if) an employee who is covered by aretirement program offered by the Teachers
Insurance and Annuity Association of America, if the employee's employer provides coverage
under this chapter; and

(b) "Eligible employee” does not include any employee that is exempt from coverage
under Section 49-21-201.

(4) "Maximum benefit period” means the maximum period of time the monthly
disability income benefit will be paid under Section 49-21-403 for any continuous period of
total disability.

(5) "Monthly disability benefit" means the monthly payments and accrual of service
credit under Section 49-21-401 and health insurance reimbursements paid under Section
[49-21-408] 49-21-407, or any combination of them.

(6) "Objective medical impairment” means an impairment resulting from an injury or
illness which is diagnosed by a physician and which is based on accepted objective medical
tests or findings rather than subjective complaints.

(7) "Physician” means a licensed physician.

(8) "Regular monthly salary" means the amount certified by the participating employer
as the monthly salary of the eligible employee, unless there is a discrepancy between the
certified amount and the amount actually paid, in which case the office shall determine the
regular monthly salary.

(9) "Regular occupation”" means either the primary duties performed by the eligible
employee for the twelve months preceding the date of disability, or a permanent assignment of
duty to the eligible employee.

(10) "Rehabilitative employment™ means any occupation or employment for wage or
profit, for which the eligible employee is reasonably qualified to perform based on education,
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training, or experience while unable to perform the employee's regular occupation.

(11) (a) "Total disability" or "totally disabled" means the complete inability, due to
objective medical impairment, whether physical or mental, to engage in the eligible employee's
regular occupation during the elimination period and the first 24 months of disability benefits.

(b) "Total disability" means, after the elimination period and the first 24 months of
disability benefits, the complete inability, based solely on physical objective medical
impalrment, to engage in any gainful occupation which is reasonable, considering the eligible
employee's education, training, and experience.

Section 30. Section 53-1-106 is amended to read:

53-1-106. Department duties -- Powers.

(1) Inaddition to the responsibilities contained in this title, the department shall:

(@) make rules and perform the functions specified in Title 41, Chapter 6, Traffic Rules
and Regulations, including:

(i) setting performance standards for towing companies to be used by the department,
asrequired by Section 41-6-102.5; and

(if) advising the Department of Transportation regarding the safe design and operation
of school buses, as required by Section 41-6-115;

(b) make rulesto establish and clarify standards pertaining to the curriculum and

teaching methods of a motor vehicle accident prevention course under Section 31A-19a-211;
(c) aidin enforcement effortsto combat drug trafficking [tstgfuneds-appropriated

[te)] (d) meet with the Department of Administrative Services to formulate contracts,
establish priorities, and develop funding mechanisms for dispatch and telecommunications
operations, as required by Section 63A-6-107,;

[€5] (e) provide assistance to the Crime Victims Reparations Board and Reparations
Office in conducting research or monitoring victims' programs, as required by Section
63-25a-405;

[fe)] (f) develop sexual assault exam protocol standards in conjunction with the Utah
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Hospital Association;

[€R}] (0) engagein emergency planning activities, including preparation of policy and
procedure and rulemaking necessary for implementation of the federal Emergency Planning
and Community Right to Know Act of 1986, as required by Section 63-5-5;

[€D] (h) implement the provisions of Section 53-2-202, the Emergency Management
Assistance Compact; and

[9] (1) (i) maintain adatabase of the information listed below regarding each driver
license or state identification card status check made by alaw enforcement officer:

(A) the agency employing the law enforcement officer;

(B) the name of the law enforcement officer or the identifying number the agency has
assigned to the law enforcement officer;

(C) therace and gender of the law enforcement officer;

(D) the purpose of the law enforcement officer's status check, including but not limited
to atraffic stop or a pedestrian stop; and

(E) therace of the individual regarding whom the status check is made, based on the
information provided through the application process under Section 53-3-205 or 53-3-804;

(if) provide accessto the database created in Subsection (1)[{}](i)(i) to the
Commission on Criminal and Juvenile Justice for the purpose of:

(A) evauating the data;

(B) evaluating the effectiveness of the data collection process; and

(C) reporting and making recommendations to the Legidature; and

(iii) classify any personal identifying information of any individual, including law
enforcement officers, in the database as protected records under Subsection 63-2-304(9).

(2) (8) The department may establish a schedule of fees as required or allowed in this
title for services provided by the department.

(b) Thefeesshall be established in accordance with Section 63-38-3.2.

Section 31. Section 53-3-218 is amended to read:

53-3-218. Court to report convictions and may recommend suspension of license
-- Severity of speeding violation defined.

(1) Asusedin thissection:

(&) "conviction™ means conviction by the court of first impression or final
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administrative determination in an administrative traffic proceeding; and

(b) "court" includes an administrative traffic proceeding [tr-accordancewith-Section
16-3-703:5].

(2) (&) A court having jurisdiction over offenses committed under this chapter or any
other law of this state, or under any municipal ordinance regulating driving motor vehicles on
highways or driving motorboats on the water, shall forward to the division within ten days, an
abstract of the court record of the conviction or plea held in abeyance of any person in the court
for areportable traffic or motorboating violation of any laws or ordinances, and may
recommend the suspension of the license of the person convicted.

(b) When the division receives a court record of a conviction or pleain abeyance for a
motorboat violation, the division may only take action against a person's driver license if the
motorboat violation isfor aviolation of Title 41, Chapter 6, Article 5, Driving While
Intoxicated and Reckless Driving.

(3) The abstract shall be made in the form prescribed by the division and shall include:

(@) the name and address of the party charged,;

(b) the number of hislicense certificate, if any;

(c) theregistration number of the motor vehicle or motorboat involved,;

(d) whether the motor vehicle was a commercial motor vehicle;

(e) whether the motor vehicle carried hazardous materials;

(f) the nature of the offense;

(g) the date of the hearing;

(h) theplea;

(i) thejudgment or whether bail was forfeited; and

() the severity of the violation, which shall be graded by the court as "minimum,”
"intermediate," or "maximum” as established in accordance with Subsection 53-3-221(4).

(4) When aconvicted person secures ajudgment of acquittal or reversal in any
appellate court after conviction in the court of first impression, the division shall reinstate his
license immediately upon receipt of a certified copy of the judgment of acquittal or reversal.

Section 32. Section 53-3-402 is amended to read:

53-3-402. Definitions.

Asused in this part:
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(1) "Alcohol" means any substance containing any form of acohol, including ethanol,
methanol, propanol, and isopropanol.

(2) "Alcohol concentration” means the number of grams of alcohol per:

(& 100 milliliters of blood;

(b) 210 liters of breath; or

(c) 67 milliliters of urine.

(3) "Commercia driver instruction permit" or "CDIP" means a permit issued under
Section 53-3-408.

(4) "Commercia driver license information system” or "CDLIS" meansthe
information system established under Title XII, Pub. L. 99-570, the Commercial Motor
Vehicle Safety Act of 1986, as a clearinghouse for information related to the licensing and
identification of commercial motor vehicle drivers.

(5) "Controlled substance" means any substance so classified under Section 102(6) of
the Controlled Substance Act, 21 U.S.C. 802(6), and includes all substances listed on the
current Schedules | through V of 21 C.F.R., Part 1308 as they may be revised from time to
time.

(6) "Employee" means any driver of acommercia motor vehicle, including:

(@) full-time, regularly employed drivers;

(b) casual, intermittent, or occasional drivers;

(c) leased drivers; and

(d) independent, owner-operator contractors while in the course of driving a
commercia motor vehicle who are either directly employed by or under |ease to an employer.

(7) "Employer" means any individual or person including the United States, a state, or
apolitical subdivision of a state, who owns or leases acommercial motor vehicle, or assigns an
individual to drive acommercial motor vehicle.

(8) "Felony" means any offense under state or federal law that is punishable by death or
imprisonment for aterm of more than one year.

(9) "Foreign jurisdiction” means any jurisdiction other than the United States or a state
of the United States.

(10) "Gross vehicle weight rating” or "GVWR" means the value specified by the
manufacturer as the maximum loaded weight of a single vehicle or GVWR of a combination or
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articulated vehicle, and includes the GVWR of the power unit plus the total weight of all towed
units and the loads on those units.

(11) "Hazardous materia" has the same meaning as defined under [Seetion-163;] 49
[App:] U.S.C. [4861] Sec. 5101 et seq., Hazardous Materials Transportation Act.

(12) "NDR" means the National Driver Register.

(13) "Nonresident CDL" means acommercial driver license issued by a state to an
individual who residesin aforeign jurisdiction.

(14) "Out-of-service order" means atemporary prohibition against driving a
commercial motor vehicle.

(15) "Port-of-entry agent” has the same meaning as provided in Section 72-1-102.

(16) "Serioustraffic violation" means a conviction of any of the following:

(a) speeding 15 or more miles per hour above the posted speed limit;

(b) recklessdriving as defined by state or local law;

(c) improper or erratic traffic lane changes,

(d) following the vehicle ahead too closely;

(e) any other motor vehicle traffic law which arises in connection with afatal traffic
accident;

(f) al other violations under Section 53-3-220 for which mandatory suspension or
revocation are required.

(17) "State" means a state of the United States, the District of Columbia, any province
or territory of Canada, or Mexico.

(18) "United States' means the 50 states and the District of Columbia.

Section 33. Section 53-3-805 is amended to read:

53-3-805. Identification card -- Contents -- Specifications.

(1) Thedivision shall issue an identification card that:

(a) providesal the information contained in the application, other than the applicant's:

(i) Social Security number, except as provided in Subsection (3); and

(i1) place of birth;

(b) contains a photograph of the applicant; and

(c) contains afacsimile of the applicant's signature.

(2) (@) The card shall be of an impervious material, resistant to wear, damage, and
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alteration.

(b) Thesize, form, and color of the card is prescribed by the commissioner.

(3) At the applicant's request, the card may include any of the following:

(a) astatement that the applicant has a special medical problem or allergiesto certain
drugs, for the purpose of medical treatment; and

(b) the applicant's Social Security number.

(4) (& Theindication of intent under Subsection 53-3-804(2)[t}]()) shall be
authenticated by the applicant in accordance with division rule.

(b) (i) Notwithstanding Title 63, Chapter 2, Government Records Access and
Management Act, the division may, upon request, release to an organ procurement
organization, as defined in Section 26-28-2, the names and addresses of all persons who under
Subsection 53-3-804(2)[{}](j) indicate that they intend to make an anatomical gift.

(i) Anorgan procurement organization may use released information only to:

(A) obtain additional information for an anatomical gift registry; and

(B) inform applicants of anatomical gift options, procedures, and benefits.

(5) Thedivision and its employees are not liable, as aresult of false or inaccurate
information provided under Subsection 53-3-804(2)[{H](]), for direct or indirect:

(@) loss;

(b) detriment; or

(c) injury.

Section 34. Section 53-8-213 is amended to read:

53-8-213. Special function officer statusfor certain employees-- Retirement
provisions.

(1) The commissioner may designate an employee of the Utah Highway Patrol
Division as a specia function officer, as defined in Section 53-13-105, for the purpose of
enforcing all laws relating to vehicle parts and equipment, including the provisions of this part
and Title 41, Chapter 6, Article 16, Equipment.

(2) Notwithstanding Section [49-4a-203] 49-15-201, a special function officer
designated under this section may not become or be designated as a member of the Public
Safety Retirement Systems.

Section 35. Section 53A-1a-601 is amended to read:
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2695 53A-1a-601. Job enhancementsfor technology training.

2696 (1) In conjunction with the Engineering and Computer Science Initiative provided for
2697  in Section 53B-6-105, there is established a Public Education Job Enhancement Program to
2698  attract, train, and retain highly qualified secondary teachers in mathematics, physics, chemistry,
2699  physical science, learning technology, and information technology.

2700 (2) The program shall provide for the following:

2701 (a) application by a school district superintendent or the principal of a secondary school
2702  on behalf of aqualified teacher;

2703 (b) an award of up to $20,000 or a scholarship to cover the tuition costs for a master's

2704  degree, an endorsement, or graduate education in the areas identified in Subsection (1) to be
2705  givento selected public school teachers on a competitive basis:

2706 (i) whose applications are approved under Subsection 53A-1a-602(4); and

2707 (if) who teach at the secondary level in the state's public education system for four
2708 yearsinthe areasidentified in Subsection (1);

2709 (c) (i) asto the cash awards under Subsection (2)(b), payment of the award in two

2710 installments, with aninitial payment of up to $10,000 at the beginning of the term and up to
2711  $10,000 at the conclusion of the term;

2712 (ii) repayment of a portion of theinitial payment by the teacher if the teacher failsto
2713  complete two years of the four-year teaching term in the areas identified in Subsection (1) as
2714  provided by rule of the State Board of Education in accordance with Title 63, Chapter 46a,
2715  Utah Administrative Rulemaking Act, unless waived for good cause by the Job Enhancement
2716  Committee created in Section 53A-1a-602; and

2717 (iif) nonpayment of the second installment if the teacher fails to complete the four-year
2718 teaching term; and

2719 (d) (i) asto the scholarships awarded under Subsection (2)(b), provision for the

2720  providing institution to certify adequate performance in obtaining the master's degree,

2721  endorsement, or graduate education in order for the teacher to maintain the scholarship; and
2722 (if) repayment by the teacher of a prorated portion of the scholarship, if the teacher fails
2723  toteach in the state system of public education in the areas identified in Subsection (1) for four
2724  years after obtaining the master's degree, the endorsement, or graduate education.

2725 (3) Anindividual teaching in the public schools under aletter of authorization may
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participate in the cash award program if:

(a) theindividual has taught under the letter of authorization for at least one year in the
areas referred to in Subsection (1); and

(b) the application made under Subsection (2)(a) is based in large part upon the
individual receiving a superior evaluation as a classroom teacher.

(4) (@) The program may provide for the expenditure of up to $1,000,000 of available
monies, if at least an equal amount of matching monies become available, to provide
professional development training to superintendents, administrators, and principalsin the
effective use of technology in public schools.

(b) An award granted under this Subsection (4) shall be made in accordance with
criteria developed and adopted by the Job Enhancement Committee created in Section
[53A-1-662] 53A-1a-602.

() Anamount up to $120,000 of the $1,000,000 authorized in Subsection (4)(a) may
be expended, regardless of the matching monies being available.

Section 36. Section 54-15-106 is amended to read:

54-15-106. Customer to provide equipment necessary to meet applicable code
requirements-- Commission may adopt additional requirements-- Testing and
ingpection of inter connection.

(1) Each customer participating in a net metering program shall provide at the
customer's expense al equipment necessary to meet applicable local and national standards
regarding electrical and fire safety, power quality, and interconnection requirements established
by the National Electrical Code, the National Electrical Safety Code, the Institute of Electrical
and Electronics Engineers, and Underwriters Laboratories.

(2) After appropriate notice and opportunity for comment, the commission may by
[regutetion] rule adopt additional safety, power quality, and interconnection requirements for
customer generation systems that the commission considers to be necessary to protect public
safety and system reliability.

(3) (@) If acustomer participating in anet metering program complies with
requirements referred to under Subsection (1) and additional requirements established under
Subsection (2), an electrical corporation may not require that customer to:

(i) perform or pay for additional tests; or
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(if) purchase additional liability insurance.

(b) An €electrical corporation may not be held directly or indirectly liable for permitting
or continuing to permit an interconnection of a customer generation system to the electrical
corporation’s system or for an act or omission of a customer participating in a net metering
program for loss, injury, or death to athird party.

(4) An €electrical corporation may test and inspect an interconnection at times that the
electrical corporation considers necessary to ensure the safety of electrical workers and to
preserve the integrity of the electric power grid.

Section 37. Section 58-13-4 is amended to read:

58-13-4. Liability immunity for health care providerson committees --
Evaluating and approving medical care.

(1) Asusedinthissection, "health care provider" has the same meaning as in Section
78-14-3.

(2) Hedlth care providers serving in the following capacities and the organizations or
entities sponsoring these activities are immune from liability with respect to deliberations,
decisions, or determinations made or information furnished in good faith and without malice:

(a) serving on committeed[:]:

(i) established to determine if hospitals and long-term care facilities are being used
properly;

(if) established to evaluate and improve the quality of health care or determine whether
provided health care was necessary, appropriate, properly performed, or provided at a
reasonable cost;

(iii) functioning under Pub. L. No. 89-97 or as professional standards review
organizations under Pub. L. No. 92-603;

(iv) that are ethical standards review committees; or

(v) that are similar to committees listed in this Subsection (2) and that are established
by any hospital, professional association, the Utah Medical Association, or one of its
component medical societiesto evaluate or review the diagnosis or treatment of, or the
performance of health or hospital services to, patients within this state;

(b) members of licensing boards established under Title 58, Occupations and
Professions, to license and regulate health care providers; and
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(c) health care providers or other persons furnishing information to those committees,
asrequired by law, voluntarily, or upon official request.

(3) Thissection does not relieve any health care provider from liability incurred in
providing professional care and treatment to any patient.

(4) Hedlth care providers serving on committees or providing information described in
this section are presumed to have acted in good faith and without malice, absent clear and
convincing evidence to the contrary.

Section 38. Section 58-31b-202 is amended to read:

58-31b-202. Prescriptive Practice Peer Committee.

(D) (&) Thereiscreated under Subsection 58-1-203[{6}](1)(f) the Prescriptive Practice
Peer Committee.

(b) The Prescriptive Practice Peer Committee shall:

(i) advisethe board of nursing regarding prescriptive practice issues;

(if) periodically audit and review the prescribing records of advanced practice
registered nurses located on the Controlled Substance Data Bank on a schedul e established by
rule;

(iii) recommend the scope of prescriptive practice authority of advanced practice
registered nurses consistent with this chapter and with professionally accepted therapies and
treatments;

(iv) periodically review the current consultation and referral plans prepared in
accordance with Subsection 58-31b-102(16)(c)(iii) and evaluate compliance with the proposed
plans; and

(v) recommend disciplinary action.

(c) The composition of this committee shall be:

(i) twoindividuals who are licensed as advanced practice registered nurses who
prescribe within their practice and possess a controlled substance license;

(if) two individuals licensed as physicians and surgeons or osteopathic physicians and
surgeons; and

(iii) oneindividua who is a pharmacologist.

(2) Thedivision, in collaboration with the board, may create other peer committees to
the Board of Nursing pursuant to Subsection 58-1-203[{6)] (1)(f) to make recommendations to
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the board regarding licensure, practice, and education issues.

Section 39. Section 58-37-2 is amended to read:

58-37-2. Definitions.

(1) Asusedinthischapter:

(& "Administer" means the direct application of a controlled substance, whether by
injection, inhalation, ingestion, or any other means, to the body of a patient or research subject
by:

(i) apractitioner or, in his presence, by his authorized agent; or

(i) the patient or research subject at the direction and in the presence of the
practitioner.

(b) "Agent" means an authorized person who acts on behalf of or at the direction of a
manufacturer, distributor, or practitioner but does not include a motor carrier, public
warehouseman, or employee of any of them.

(c) "Continuing criminal enterprise” means any individual, sole proprietorship,
partnership, corporation, business trust, association, or other legal entity, and any union or
groups of individuals associated in fact although not alegal entity, and includesillicit aswell
aslicit entities created or maintained for the purpose of engaging in conduct which constitutes
the commission of episodes of activity made unlawful by Title 58, Chapters 37, 37a, 37b, 37c,
or 37d, which episodes are not isolated, but have the same or similar purposes, results,
participants, victims, methods of commission, or otherwise are interrelated by distinguishing
characteristics. Taken together, the episodes shall demonstrate continuing unlawful conduct
and be related either to each other or to the enterprise.

(d) "Control™ means to add, remove, or change the placement of a drug, substance, or
immediate precursor under Section 58-37-3.

(e) (i) "Controlled substance" means a drug or substance included in Schedulesl, 11, 11,
IV, or V of Section 58-37-4, and also includes a drug or substance included in Schedules|, I,
11, 1V, or V of the federal Controlled Substances Act, Titlell, P.L. 91-513, or any controlled
substance anal og.

(ii) "Controlled substance" does not include:

(A) distilled spirits, wine, or malt beverages, as those terms are defined or used in Title
32A, regarding tobacco or food;
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2850 (B) any drug intended for lawful use in the diagnosis, cure, mitigation, treatment, or
2851  prevention of disease in man or other animals, which contains ephedrine, pseudoephedrine,
2852  norpseudoephedrine, or phenylpropanolamine if the drug islawfully purchased, sold,

2853 transferred, or furnished as an over-the-counter medication without prescription; or

2854 (C) dietary supplements, vitamins, minerals, herbs, or other similar substances

2855 including concentrates or extracts, which are not otherwise regulated by law, which may

2856  contain naturally occurring amounts of chemical or substances listed in this chapter, or in rules
2857  adopted pursuant to Title 63, Chapter 46a, Utah Administrative Rulemaking Act.

2858 () (i) "Controlled substance analog" means a substance the chemical structure of

2859  which issubstantially similar to the chemical structure of a controlled substance listed in

2860  Schedules| and Il of Section 58-37-4, or in Schedules | and |1 of the federal Controlled

2861  Substances Act, Titlell, P.L. 91-513:

2862 (A) which has a stimulant, depressant, or hallucinogenic effect on the central nervous
2863  system substantially similar to the stimulant, depressant, or hallucinogenic effect on the central
2864  nervous system of controlled substances in the schedules set forth in this subsection; or

2865 (B) which, with respect to a particular individual, is represented or intended to have a
2866  stimulant, depressant, or hallucinogenic effect on the central nervous system substantially
2867  similar to the stimulant, depressant, or hallucinogenic effect on the central nervous system of
2868  controlled substances in the schedules set forth in this subsection.

2869 (ii) Controlled substance analog does not include:

2870 (A) acontrolled substance currently scheduled in Schedules | through V of Section
2871 58-37-4;

2872 (B) asubstance for which there is an approved new drug application;

2873 (C) asubstance with respect to which an exemption isin effect for investigational use

2874 by aparticular person under Section 505 of the Food, Drug, and Cosmetic Act, 21 U.S.C. 366,
2875  to the extent the conduct with respect to the substance is permitted by the exemption; or

2876 (D) any substance to the extent not intended for human consumption before an

2877  exemption takes effect with respect to the substance.

2878 (E) Any drug intended for lawful use in the diagnosis, cure, mitigation, treatment, or
2879  prevention of disease in man or other animals, which contains ephedrine, pseudoephedrine,
2880  norpseudoephedrine, or phenylpropanolamine if the drug is lawfully purchased, sold,
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2881 transferred, or furnished as an over-the-counter medication without prescription.

2882 (F) Dietary supplements, vitamins, minerals, herbs, or other similar substances

2883  including concentrates or extracts, which are not otherwise regulated by law, which may

2884  contain naturally occurring amounts of chemical or substances listed in this chapter, or in rules
2885  adopted pursuant to Title 63, Chapter 46a, Utah Administrative Rulemaking Act.

2886 (g) "Conviction" means a determination of guilt by verdict, whether jury or bench, or
2887  plea, whether guilty or no contest, for any offense proscribed by Title 58, Chapters 37, 37a,
2888  37b, 37c, or 37d, or for any offense under the laws of the United States and any other state
2889  which, if committed in this state, would be an offense under Title 58, Chapters 37, 37a, 37b,
2890  37c, or 37d.

2891 (h) "Counterfeit substance" means:

2892 (i) any substance or container or labeling of any substance that without authorization
2893  bearsthe trademark, trade name, or other identifying mark, imprint, number, device, or any
2894  likeness of them, of a manufacturer, distributor, or dispenser other than the person or persons
2895  who in fact manufactured, distributed, or dispensed the substance which falsely purportsto be a
2896  controlled substance distributed by, any other manufacturer, distributor, or dispenser; or

2897 (if) any substance that is represented to be a controlled substance.

2898 (i) "Deliver" or "delivery" meansthe actual, constructive, or attempted transfer of a
2899  controlled substance or alisted chemical, whether or not an agency relationship exists.

2900 () "Department” means the Department of Commerce.

2901 (k) "Depressant or stimulant substance” means:

2902 (i) adrug which contains any quantity of[+A)] barbituric acid or any of the salts of
2903  barbituric acid; [ef]

2904 i

2905

2906

2907 (if) adrug which contains any quantity of:

2908 (A) amphetamine or any of its optical isomers;

2909 (B) any salt of amphetamine or any salt of an optical isomer of amphetamine; or
2910 (C) any substance which the Secretary of Health and Human Services or the Attorney

2911  General of the United States after investigation has found and by regulation designated



2912
2913
2914
2915
2916
2917
2918
2919
2920
2921
2922
2923
2924
2925
2926
2927
2928
2929
2930
2931
2932
2933
2934
2935
2936
2937
2938
2939
2940
2941
2942

H.B. 165 01-14-03 12:14 PM

habit-forming because of its stimulant effect on the central nervous system; or

(iii) lysergic acid diethylamide; or

(iv) any drug which contains any quantity of a substance which the Secretary of Health
and Human Services or the Attorney General of the United States after investigation has found
to have, and by regulation designated as having, a potential for abuse because of its depressant
or stimulant effect on the central nervous system or its hallucinogenic effect.

() "Dispense" means the delivery of a controlled substance by a pharmacist to an
ultimate user pursuant to the lawful order or prescription of a practitioner, and includes
distributing to, leaving with, giving away, or disposing of that substance as well as the
packaging, labeling, or compounding necessary to prepare the substance for delivery.

(m) "Dispenser" means a pharmacist who dispenses a controlled substance.

(n) "Distribute” meansto deliver other than by administering or dispensing a controlled
substance or alisted chemical.

(o) "Distributor" means a person who distributes controlled substances.

(p) "Drug" means:

(i) articlesrecognized in the official United States Pharmacopoeia, Official
Homeopathic Pharmacopoeia of the United States, or Official National Formulary, or any
supplement to any of them;

(i) articlesintended for usein the diagnosis, cure, mitigation, treatment, or prevention
of disease in man or other animals;

(iii) articles, other than food, intended to affect the structure or function of man or
other animals; and

(iv) articlesintended for use as a component of any articles specified in Subsection (i),
(i), or (iii); but does not include devices or their components, parts, or accessories.

(@) "Drug dependent person” means any individual who unlawfully and habitually uses
any controlled substance to endanger the public morals, health, safety, or welfare, or who is so
dependent upon the use of controlled substances as to have lost the power of self-control with
reference to his dependency.

(r) "Food" means:

(i) any nutrient or substance of plant, mineral, or animal origin other than adrug as
specified in this chapter, and normally ingested by human beings; and
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2943 (if) foodsfor special dietary uses as exist by reason of a physical, physiological,

2944  pathological, or other condition including but not limited to the conditions of disease,

2945  convalescence, pregnancy, lactation, allergy, hypersensitivity to food, underweight, and

2946  overweight; usesfor supplying a particular dietary need which exist by reason of age including
2947  but not limited to the ages of infancy and childbirth, and also uses for supplementing and for
2948  fortifying the ordinary or unusual diet with any vitamin, mineral, or other dietary property for
2949 useof afood. Any particular use of afood isaspecial dietary use regardless of the nutritional
2950  purposes.

2951 (s) "Immediate precursor”" means a substance which the Attorney General of the United
2952  States has found to be, and by regulation designated as being, the principal compound used or
2953  produced primarily for use in the manufacture of a controlled substance, or which isan

2954  immediate chemical intermediary used or likely to be used in the manufacture of a controlled
2955  substance, the control of which is necessary to prevent, curtail, or limit the manufacture of the
2956  controlled substance.

2957 (t) "Manufacture" means the production, preparation, propagation, compounding, or
2958  processing of a controlled substance, either directly or indirectly by extraction from substances
2959  of natura origin, or independently by means of chemical synthesis or by a combination of
2960 extraction and chemical synthesis.

2961 (u) "Manufacturer” includes any person who packages, repackages, or labels any

2962  container of any controlled substance, except pharmacists who dispense or compound

2963  prescription orders for delivery to the ultimate consumer.

2964 (v) "Marijuana’ means all species of the genus cannabis and all parts of the genus,
2965  whether growing or not; the seeds of it; the resin extracted from any part of the plant; and every
2966  compound, manufacture, salt, derivative, mixture, or preparation of the plant, its seeds, or
2967 resin. Theterm does not include the mature stalks of the plant, fiber produced from the stalks,
2968  oil or cake made from the seeds of the plant, any other compound, manufacture, salt,

2969  derivative, mixture, or preparation of the mature stalks, except the resin extracted from them,
2970 fiber, oil or cake, or the sterilized seed of the plant which isincapable of germination. Any
2971  synthetic equivalents of the substances contained in the plant cannabis sativa or any other
2972  gpecies of the genus cannabis which are chemically indistinguishable and pharmacologically
2973  active are also included.
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(w) "Money" means officialy issued coin and currency of the United States or any
foreign country.

(x) "Narcotic drug" means any of the following, whether produced directly or indirectly
by extraction from substances of vegetable origin, or independently by means of chemical
synthesis, or by a combination of extraction and chemical synthesis:

(i) opium, cocaleaves, and opiates;

(i) acompound, manufacture, salt, derivative, or preparation of opium, coca leaves, or
opiates,

(iii) opium poppy and poppy straw; or

(iv) asubstance, and any compound, manufacture, salt, derivative, or preparation of the
substance, which is chemically identical with any of the substances referred to in Subsection
(1), (ii), or (iii), except narcotic drug does not include decocainized coca leaves or extracts of
coca leaves which do not contain cocaine or ecgonine.

(y) "Negotiable instrument” means documents, containing an unconditional promise to
pay a sum of money, which are legally transferable to another party by endorsement or
delivery.

(2) "Opiate" means any drug or other substance having an addiction-forming or
addiction-sustaining liability similar to morphine or being capable of conversion into a drug
having addiction-forming or addiction-sustaining liability.

(aa) "Opium poppy" means the plant of the species papaver somniferum L., except the
seeds of the plant.

(bb) "Person” means any corporation, association, partnership, trust, other institution or
entity or one or more individuals.

(cc) "Poppy straw” means all parts, except the seeds, of the opium poppy, after
mowing.

(dd) "Possession” or "use" meansthejoint or individual ownership, control,
occupancy, holding, retaining, belonging, maintaining, or the application, inhalation,
swallowing, injection, or consumption, as distinguished from distribution, of controlled
substances and includes individual, joint, or group possession or use of controlled substances.
For a person to be a possessor or user of a controlled substance, it is not required that he be
shown to have individually possessed, used, or controlled the substance, but it is sufficient if it
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is shown that the person jointly participated with one or more personsin the use, possession, or
control of any substances with knowledge that the activity was occurring, or the controlled
substance is found in a place or under circumstances indicating that the person had the ability
and the intent to exercise dominion and control over it.

(ee) "Practitioner" means a physician, dentist, veterinarian, pharmacist, scientific
investigator, pharmacy, hospital, or other person licensed, registered, or otherwise permitted to
distribute, dispense, conduct research with respect to, administer, or use in teaching or
chemical analysis a controlled substance in the course of professional practice or research in
this state.

(ff) "Prescribe” means to issue a prescription orally or in writing.

(gg) "Prescription” means an order issued by alicensed practitioner, in the course of
that practitioner's professional practice, for a controlled substance, other drug, or device which
it dispenses or administers for use by a patient or an animal. The order may be issued by word
of mouth, written document, telephone, facsimile transmission, computer, or other electronic
means of communication as defined by rule.

(hh) "Production™ means the manufacture, planting, cultivation, growing, or harvesting
of acontrolled substance.

(if) "Securities" means any stocks, bonds, notes, or other evidences of debt or of
property.

(jj) "State" meansthe state of Utah.

(kk) "Ultimate user" means any person who lawfully possesses a controlled substance
for his own use, for the use of amember of his household, or for administration to an animal
owned by him or a member of his household.

(2) If aterm used in this chapter is not defined, the definition and terms of Title 76,
Utah Criminal Code, shall apply.

Section 40. Section 58-57-2 is amended to read:

58-57-2. Definitions.

In addition to the definitions in Section 58-1-102, as used in this chapter:

(1) "Board" meansthe Respiratory Care Licensing Board created in Section 58-57-3.

(2) "Health care facility" means any facility or institution in which health care services
are performed or furnished and includes a hospital, clinic, or emergency care center.
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(3) "Physician" means a person licensed to practice medicine under Title 58, Chapter
[£2Part5] 67, Utah Medical Practice Act.

(4) "Practice of respiratory care" means the treatment, operation of equipment,
management, diagnostic testing, and care of any human disease, deficiency, pain, injury, or
other physical condition associated with the cardiopulmonary system under the qualified
medical direction or supervision of a physician who has training and knowledge in the
diagnosis, treatment, and assessment of respiratory problems. "Practice of respiratory care"
includes:

() accepting and carrying out a licensed physician's written, verbal, or telephonic
prescription or order specifically relating to respiratory care in a hospital or other health care
setting and includes consultation with licensed nurses, as appropriate;

(b) administering respiratory care during transportation of a patient and under other
circumstances where an emergency requires immediate respiratory care;

(c) serving as aresource to other health care professionals and hospital administrators
in relation to the technical aspects of, and the safe and effective methods for, administering
respiratory care;

(d) functioning in situations of patient contact requiring individual judgment in
administering respiratory care under the general supervision of a qualified physician; and

(e) supervising, directing, or teaching personnel in the performance of respiratory care
modalities as part of arespiratory care education program.

(5) "Respiratory care practitioner" means any person licensed to practice respiratory
care under this chapter.

(6) "Unprofessiona conduct” as defined in Section 58-1-501 and as may be further
defined by rule includes:

(a) acting contrary to the instructions of the physician responsible for supervising the
licensee;

(b) knowingly operating any respiratory care equipment that is unsafe or not in
compliance with standards of condition or operation consistent with the patient's safety;

(c) permitting any person to operate respiratory care equipment who is not competent
or not allowed to operate the equipment;

(d) revealing to any unauthorized person confidential or privileged information about a
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patient;

(e) using any controlled substance, unless the controlled substance is prescribed by a
physician and used in accordance with the physician's instructions; and

(f) making any statement that isincorrect due to negligence, willfulness, or intent to
provide false information or entry on any patient record or other record that is used for payment
of respiratory care services.

Section 41. Section 58-59-501 is amended to read:

58-59-501. Unlawful conduct.

Unlawful conduct includes:

(1) engaging in practice as a professional employer organization without alicense;

(2) offering an employee a self-funded medical program, unless:

(@) the program provides its benefits under an employee benefit plan that complies with
29 U.S.C. Sec. [1343] 1001 et seq.; and

(b) the program is maintained for the sole benefit of participating coemployees;

(3) misrepresenting that any self-funded medical program it offersis other than
self-funded;

(4) offering to its employees any self-funded or partially self-funded medical plan
without delivering to each plan participant a summary plan description that accurately
describes terms of the plan, including disclosure that the plan is self-funded or partially
self-funded;

(5) providing coemployees to any client company under any provision, term, or
condition that is not contained in a clearly written agreement between the professional
employer organization and client company;

(6) any willful, fraudulent, or deceitful act by alicensee, caused by alicensee, or at a
licensee's direction, that causes material injury to aclient company or coemployee of aclient
company;

(7) failing to maintain or ensure that client companies maintain in full force and effect
required workers' compensation insurance on al coemployees in accordance with Utah law
pursuant to Section 34A-2-103;

(8) failing to pay in atimely manner any federal or state income tax withholding,
FICA, unemployment tax, employee insurance benefit premium, workers compensation
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premium, or other obligation due and payable directly as aresult of engaging in business as a
professional employer organization; and

(9) failing to comply with federal law regarding any employee benefit offered to an
employee.

Section 42. Section 58-60-507 is amended to read:

58-60-507. Qualificationsfor admission to examination.

All applicants for admission to any examination qualifying an individual for licensure
under this part shall:

(1) submit an application on aform provided by the division;

(2) pay the fee established for the examination; and

(3) certify under penalty of perjury as evidenced by notarized signature on the
application for admission to the examination that the applicant has completed the education or
experience requirements, or both, as required under Section [58-66-5065-6f] 58-60-506.

Section 43. Section 58-60-509 is amended to read:

58-60-509. Confidentiality -- Exemptions.

(1) A licensed substance abuse counselor under this part may not disclose any
confidential communication with aclient or patient without the express consent of :

(a) theclient or patient;

(b) the parent or legal guardian of aminor client or patient; or

(c) the authorized agent of aclient or patient.

(2) A licensed substance abuse counselor under this part is not subject to Subsection
Q) if:

(@) heispermitted or required by state or federal law, rule, regulation, or order to report
or disclose any confidential communication, including:

(i) reporting under Title 62A, Chapter 4a, Part [5] 4, Child Abuse or Neglect Reporting
Requirements,

(i1) reporting under Title 62A, Chapter 3, Part 3, Abuse, Neglect, or Exploitation of
Disabled Adult;

(iii) reporting under Title 78, Chapter 14a, Limitation of Therapist's Duty to Warn; and

(iv) reporting of acommunicable disease as required under Section 26-6-6;

(b) thedisclosureis part of an administrative, civil, or criminal proceeding and is made
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3129  under an exemption from evidentiary privilege under Rule 506, Utah Rules of Evidence; or
3130 (c) thedisclosure is made under a generally recognized professional or ethical standard
3131 that authorizes or requires the disclosure.

3132 Section 44. Section 58-61-602 is amended to read:

3133 58-61-602. Confidentiality -- Exemptions.

3134 (1) A psychologist under this chapter may not disclose any confidential communication
3135 with aclient or patient without the express consent of :

3136 (@) theclient or patient;

3137 (b) the parent or legal guardian of aminor client or patient; or

3138 (c) the authorized agent of aclient or patient.

3139 (2) A psychologist under this chapter is not subject to Subsection (1) if:

3140 (@) heispermitted or required by state or federal law, rule, regulation, or order to report
3141  or disclose any confidential communication, including:

3142 (i) reporting under Title 62A, Chapter [4] 4a, Part [5] 4, Child Abuse Reporting;

3143 (ii) reporting under Title 62A, Chapter 3, Part 3, Abuse, Neglect, or Exploitation of
3144  Disabled Adult;

3145 (iii) reporting under Title 78, Chapter 14a, Limitation of Therapist's Duty to Warn;
3146 (iv) reporting of acommunicable disease as required under Section 26-6-6;

3147 (b) thedisclosureis part of an administrative, civil, or criminal proceeding and is made

3148 under an exemption from evidentiary privilege under Rule 506, Utah Rules of Evidence; or
3149 (c) thedisclosure is made under a generally recognized professional or ethical standard
3150 that authorizes or requires the disclosure.

3151 Section 45. Section 58-71-102 is amended to read:

3152 58-71-102. Definitions.

3153 In addition to the definitions in Section 58-1-102, as used in this chapter:

3154 (1) "Administrative penalty” means a monetary fine imposed by the division for acts or

3155 omissions determined to constitute unprofessional or unlawful conduct, as aresult of an
3156  adjudicative proceeding conducted in accordance with Title 63, Chapter 46b, [Utah]

3157  Administrative Procedures Act.

3158 (2) "Acupuncture" has the same definition as in Section 58-72-102.

3159 (3) "Board" means the Naturopathic Physicians Licensing Board created in Section
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58-71-201.

(4) "Diagnose’ means:

(@) to examinein any manner another person, parts of a person's body, substances,
fluids, or materials excreted, taken, or removed from a person's body, or produced by a person's
body, to determine the source, nature, kind, or extent of a disease or other physical or mental
condition;

(b) to attempt to conduct an examination or determination described under Subsection
(4)(a); or

(c) to hold oneself out as making or to represent that one is making an examination or
determination as described in Subsection (4)(a); or

(d) to make an examination or determination as described in Subsection (4)(a) upon or
from information supplied directly or indirectly by another person, whether or not in the
presence of the person making or attempting the diagnosis or examination.

(5) "Local anesthesia’ means an agent, whether a natural medicine or prescription drug,
which:

(a) isapplied topically or by injection in superficial tissues associated with the
performance of minor office procedures,

(b) hasthe ahility to produce loss of sensation at the site of minor office procedures;
and

(c) doesnot cause loss of consciousness or produce general sedation.

(6) "Medical naturopathic assistant” means an unlicensed individual working under the
direct and immediate supervision of alicensed naturopathic physician and engaged in specific
tasks assigned by the licensed naturopathic physician in accordance with the standards and
ethics of the profession.

(7) (& "Minor office procedures’ means.

(i) theuse of operative, electrical, or other methods for repair and care of superficia
lacerations, abrasions, and benign lesions;

(if) removal of foreign bodieslocated in the superficial tissues, excluding the eye or
ear; and

(iii) the use of antiseptics and local anesthetics in connection with minor office surgical
procedures; and
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(b) "Minor office procedures’ does not include:

(i) genera or spinal anesthesia;

(i) office procedures more complicated or extensive than those set forth in Subsection
(7)(a);

(iii) proceduresinvolving the eye; or

(iv) any office procedure involving tendons, nerves, veins, or arteries.

(8 "Natural medicine" means.

(a) food, food extracts, dietary supplements as defined by the federal Food, Drug, and
Cosmetics Act, al homeopathic remedies, and plant substances that are not designated as
prescription drugs or controlled substances;

(b) over-the-counter medications;

(c) other non-prescription substances, the prescription or administration of which is not
otherwise prohibited or restricted under federal or state law; and

(d) prescription drugs:

(i) that are not controlled substances as defined in Section 58-37-2;

(ii) the prescription of which is consistent with the competent practice of naturopathic
medicine; and

(iii) the prescription of which is approved by the division in collaboration with the
naturopathic formulary advisory peer committee.

(9) (@) "Naturopathic childbirth" means uncomplicated natural childbirth assisted by a
naturopathic physician, and includes the use of:

(i) natural medicines; and

(it) uncomplicated episiotomy.

(b) "Naturopathic childbirth" does not include the use of:

(i) forcepsdelivery;

(ii) genera or spinal anesthesia;

(iii) caesarean section delivery; or

(iv) induced labor or abortion.

(20) "Naturopathic mobilization therapy":

(8 means manually administering mechanical treatment of body structures or tissues
for the purpose of restoring normal physiological function to the body by normalizing and
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balancing the musculoskeletal system of the body;

(b) does not mean manipulation or adjustment of the joints of the human body beyond
the elastic barrier; and

(c) does not include manipulation as defined in Title 58, Chapter 73, [Part-16;]
Chiropractic Physician Practice Act.

(11) "Naturopathic physical medicine" means the use of the physical agents of air,
water, heat, cold, sound, light, and electromagnetic nonionizing radiation, and the physical
modalities of electrotherapy, biofeedback, acupuncture, diathermy, ultraviolet light, ultrasound,
hydrotherapy, naturopathic mobilization therapy, and exercise. Naturopathic medicine does not
include the practice of physical therapy or physical rehabilitation.

(12) "Practice of naturopathic medicine" means:

() asystem of primary health care for the prevention, diagnosis, and treatment of
human health conditions, injuries, and diseases that uses education, natural medicines, and
natural therapies, to support and stimulate the patient's intrinsic self-healing processes:

(i) using naturopathic childbirth, but only if:

(A) thelicensee meets standards of the American College of Naturopathic
Obstetricians (ACNO) or its successor as determined by the division in collaboration with the
board; and

(B) thelicensee follows awritten plan for naturopathic physicians practicing
naturopathic childbirth approved by the division in collaboration with the board, which
includes entering into an agreement with a consulting physician and surgeon or osteopathic
physician, in cases where the scope of practice of naturopathic childbirth may be exceeded and
specialty care and delivery isindicated, detailing the guidelines by which the naturopathic
physician will:

(I) refer patientsto the consulting physician; and

(I1) consult with the consulting physician;

(if) using naturopathic mobilization therapy;

(iii) using naturopathic physical medicine;

(iv) using minor office procedures;

(v) prescribing or administering natural medicine;

(vi) prescribing medical equipment and devices, diagnosing by the use of medical
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equipment and devices, and administering therapy or treatment by the use of medical devices
necessary and consistent with the competent practice of naturopathic medicine;

(vii) prescribing barrier devices for contraception;

(viii) using dietary therapy;

(ix) taking and using diagnostic x-rays, electrocardiograms, ultrasound, and
physiological function tests;

(x) taking of body fluids for clinical laboratory tests and using the results of the testsin
diagnosis;

(xi) taking of ahistory from and conducting of a physical examination upon a human
patient; and

(xii) prescribing and administering natural medicines and medical devices, except a
naturopathic physician may only administer:

(A) aprescription drug, as defined in Section 58-17a-102, in accordance with
Subsection (8)(d); and

(B) local anesthesiathat is not a controlled substance, and only in the performance of
minor office procedures;

(b) to maintain an office or place of business for the purpose of doing any of the acts
described in Subsection (12)(a), whether or not for compensation; or

(c) touse, inthe conduct of any occupation or profession pertaining to the diagnosis or
treatment of human diseases or conditions, in any printed material, stationery, letterhead,
envelopes, signs, or advertisements, the designation "naturopathic physician,” "naturopathic

doctor,” "naturopath,” "doctor of naturopathic medicine," "doctor of naturopathy,"
"naturopathic medical doctor," "naturopathic medicine," "naturopathic health care,"
"naturopathy,” "N.D.," "N.M.D.," or any combination of these designations in any manner that
might cause a reasonable person to believe the individual using the designation isalicensed
naturopathic physician.

(13) "Prescription drug or device" means:

(&) adrug or device which, under federal law, isrequired to be labeled with either of
the following statements or their equivalent:

(i) "CAUTION: Federa law prohibits dispensing without prescription”; or

(if) "CAUTION: Federal law restricts this drug to use by or on the order of alicensed
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veterinarian”; or

(b) adrug or devicethat is required by any applicable federal or state law or rule to be
dispensed on prescription only or isrestricted to use by practitioners only.

(14) "Unlawful conduct” is as defined in Sections 58-1-501 and 58-71-501.

(15) "Unprofessional conduct” is as defined in Sections 58-1-501 and 58-71-502, and
as may be further defined by division rule.

Section 46. Section 58-71-302 is amended to read:

58-71-302. Qualificationsfor licensure.

(1) An applicant for licensure as a naturopathic physician, except as set forth in
[Subseetions] Subsection (2) [er3)], shall:

(a) submit an application in aform prescribed by the division which may include:

(i) submissions by the applicant of information maintained by practitioner data banks,
as designated by division rule, with respect to the applicant; and

(if) arecord of professional liability claims made against the applicant and settlements
paid by or in behalf of the applicant;

(b) pay afee determined by the department under Section 63-38-3.2;

(c) be of good moral character;

(d) provide satisfactory documentation of having successfully completed a program of
professional education preparing an individual as a naturopathic physician, as evidenced by
having received an earned degree of doctor of naturopathic medicine from:

(i) anaturopathic medical school or college accredited by the Council of Naturopathic
Medical Education or its successor organization approved by the division;

(if) anaturopathic medical school or college that is a candidate for accreditation by the
Council of Naturopathic Medical Education or its successor organization, and is approved by
the division in collaboration with the board, upon afinding there is reasonabl e expectation the
school or college will be accredited; or

(iii) anaturopathic medical school or college which, at the time of the applicant's
graduation, met current criteria for accreditation by the Council of Naturopathic Medical
Education or its successor approved by the division;

(e) provide satisfactory documentation of having successfully completed, after
successful completion of the education requirements set forth in Subsection (1)(d), 12 months
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of clinical experience in naturopathic medicine in aresidency program recognized by the
division and associated with an accredited school or college of naturopathic medicine, and
under the preceptorship of alicensed naturopathic physician, physician and surgeon, or
osteopathic physician;

() passthe licensing examination sequence required by division rule established in
collaboration with the board;

(g) beableto read, write, speak, understand, and be understood in the English language
and demonstrate proficiency to the satisfaction of the board if requested by the board; and

(h) meet with the board and representatives of the division, if requested, for the
purpose of evaluating the applicant's qualifications for licensure.

(2) Anapplicant for licensure as a naturopathic physician qualifying under the
endorsement provision of Section 58-1-302 shall:

(@) be currently licensed in good standing in another jurisdiction as set forth in Section
58-1-302;

(b) document having met all requirements for licensure under Subsection (1) except the
clinical experience requirement of Subsection (1)(e);

(c) have passed the examination requirements established under Subsection (1)(f)
which the applicant has not passed in connection with licensure in another state or jurisdiction;

(d) have been actively engaged in the practice as a naturopathic physician for not less
than 6,000 hours during the five years immediately preceding the date of application for
licensure in Utah; and

(e) meet with the board and representatives of the division, if requested for the purpose
of evaluating the applicant's qualifications for licensure.

Section 47. Section 58-76-502 is amended to read:

58-76-502. Penalty for unlawful conduct.

(1) (@) If, upon inspection or investigation, the division concludes that a person has
violated Section 58-76-501 or any rule or order issued with respect to Section 58-76-501, and
that disciplinary action is appropriate, the director or his or her designee from within the
division shall promptly issue a citation to the person according to this chapter and any pertinent
rules, attempt to negotiate a stipulated settlement, or notify the person to appear before an
adjudicative proceeding conducted under Title 63, Chapter 46b, Administrative Procedures
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Act.

(i) A person who violates Subsections 58-1-501(1)(a) through (d) or Section 58-76-501
or any rule or order issued with respect to Section 58-76-501, as evidenced by an uncontested
citation, a stipulated settlement, or by afinding of violation in an adjudicative proceeding, may
be assessed a fine pursuant to this Subsection (1) and may, in addition to or in lieu of, be
ordered to cease and desist from violating Subsections 58-1-501(1)(a) through (d) or Section
58-76-501 or any rule or order issued with respect to this section.

(if) Except for a cease and desist order, the licensure sanctions cited in Section
58-76-401 may not be assessed through a citation.

(b) A citation shall:

(i) beinwriting;

(if) describe with particularity the nature of the violation, including areference to the
provision of the chapter, rule, or order alleged to have been violated;

(iii) clearly state that the recipient must notify the division in writing within 20
calendar days of service of the citation if the recipient wishes to contest the citation at a hearing
conducted under Title 63, Chapter 46b, Administrative Procedures Act; and

(iv) clearly explain the consequences of failure to timely contest the citation or to make
payment of any fines assessed by the citation within the time specified in the citation.

(c) Thedivision may issue anoticein lieu of acitation.

(d) Each citation issued under this section, or a copy of each citation, may be served
upon any person upon whom a summons may be served in accordance with the Utah Rules of
Civil Procedure and may be made personally or upon his agent by a division investigator or by
any person specially designated by the director or by mail.

(e) If within 20 calendar days from the service of the citation, the person to whom the
citation was issued fails to request a hearing to contest the citation, the citation becomes the
final order of the division and is not subject to further agency review. The period to contest a
citation may be extended by the division for cause.

(f) Thedivision may refuse to issue or renew, suspend, revoke, or place on probation
the license of alicensee who fails to comply with a citation after it becomesfinal.

(g) Thefailure of an applicant for licensure to comply with a citation after it becomes
final isaground for denial of license.
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3377 (h) No citation may be issued under this section after the expiration of six months
3378 following the occurrence of any violation.

3379 (i) Thedirector or his designee shall assess fines according to the following:

3380 (i) for afirst offense handled pursuant to Subsection (1)(a), afine of up to $1,000;
3381 (i) for a second offense handled pursuant to Subsection (1)(a), afine of up to $2,000;
3382 and

3383 (i) for any subsequent offense handled pursuant to Subsection (1)(a), afine of up to
3384  $2,000 for each day of continued offense.

3385 (2) Anactioninitiated for afirst or second offense which has not yet resulted in afinal

3386 order of the division shall not preclude initiation of any subsequent action for a second or
3387  subsequent offense during the pendency of any preceding action. The final order on a

3388  subsequent action shall be considered a second or subsequent offense, respectively, provided
3389  the preceding action resulted in afirst or second offense, respectively.

3390 (3) Any penalty which isnot paid may be collected by the director by either referring
3391 the matter to a collection agency or bringing an action in the district court of the county in
3392  which the person against whom the penalty isimposed resides or in the county where the office
3393 of thedirector islocated. Any county attorney or the attorney general of the state shall provide
3394 legal assistance and advice to the director in any action to collect the penalty. In any action
3395  brought to enforce the provisions of this section, reasonable attorney's fees and costs shall be
3396 awarded to the division.

3397 Section 48. Section 59-1-206 is amended to read:

3398 59-1-206. Appointment of staff -- Executive director -- Compensation --

3399 Administrative secretary -- Internal audit unit -- Appeals office staff -- Division directors
3400 -- Criminal tax investigators.

3401 (1) The commission shall appoint the following persons who are qualified,

3402  knowledgeable, and experienced in matters relating to their respective positions, exempt under
3403 Title67, Chapter 19, Utah State Personnel Management Act, to serve at the pleasure of, and
3404  who are directly accountable to, the commission:

3405 (a) in consultation with the governor and with the consent of the Senate, an executive
3406  director;

3407 (b) an administrative secretary;
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(c) aninternal audit unit; and

(d) an appeals staff.

(2) The governor shall establish the executive director's salary within the salary range
fixed by the Legidature in Title 67, Chapter 22, State Officer Compensation.

(3) Division directors shall be appointed by the executive director subject to the
approval of the commission. The division directors are exempt employees under Title 67,
Chapter 19, Utah State Personnel Management Act.

(4) (@) The executive director may with the approval of the commission employ
additional staff necessary to perform the duties and responsibilities of the commission. These
employees are subject to Title 67, Chapter 19, Utah State Personnel Management Act.

(b) () The executive director may under Subsection (4)(a) employ criminal tax
investigators to help the commission carry out its duties and responsibilities regarding criminal
provisions of the state tax laws. The executive director may not employ more than eight
criminal tax investigators at one time.

(i) The executive director may designate investigators hired under this Subsection
(4)(b) as special function officers, as defined in Section 53-13-105, to enforce the criminal
provisions of the state tax laws.

(iii) Notwithstanding Section [49-4a-263] 49-15-201, any specia function officer
designated under this Subsection (4)(b) may not become or be designated as a member of the
Public Safety Retirement System.

(5) Theinternal audit unit shall provide the following:

() an examination to determine the honesty and integrity of fiscal affairs, the accuracy
and reliability of financial statements and reports, and the adequacy and effectiveness of
financial controlsto properly record and safeguard the acquisition, custody, and use of public
funds,

(b) an examination to determine whether commission administrators have faithfully
adhered to commission policies and legislative intent;

(c) an examination to determine whether the operations of the divisions and other units
of the commission have been conducted in an efficient and effective manner;

(d) an examination to determine whether the programs administered by the divisions
and other units of the commission have been effective in accomplishing intended objectives;
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and

(e) an examination to determine whether management control and information systems
are adequate and effective in assuring that commission programs are administered faithfully,
efficiently, and effectively.

(6) The appeals office shall receive and hear appeal s to the commission and shall
conduct the hearings in compliance with formal written rules approved by the commission.
The commission has final review authority over the appeals.

Section 49. Section 59-14-408 is amended to read:

59-14-408. Compliance certification -- Prohibition on stamping.

(1) Asusedin thissection:

(a) "cigarette" has the same meaning as defined in Section 59-22-202; and

(b) "tobacco product manufacturer" has the same meaning as defined in Section
59-22-202.

(2) No person may affix, or cause to be affixed, a stamp to an individual package or
container of cigarettes under Section 59-14-205, or pay the tax levied under Part 3, Tobacco
Products, if the tobacco product manufacturer is not included on the list published by the
commission under Subsection (3).

(3) (& The commission shall make available for public inspection alist of tobacco
product manufacturers that have provided the certification required by Subsection (4) and the
cigarette brands of those manufacturers sold for consumption in the state.

(b) The commission shall update the list as necessary.

(c) A personisnot liablefor aviolation of Subsection (2) if the cigarette brand and
manufacturer isincluded in the commission'slist at the time the stamp is affixed or the tax
paid.

(4) A tobacco product manufacturer shall certify to the commission under penalty of
perjury, that:

(&) the manufacturer is:

(i) aparticipating manufacturer as defined in Subsection 59-22-203(1)(a); or

(i) infull compliance with Subsection 59-22-203(1)(b);

(b) thelist attached to the certification is a complete and updated list of all cigarette
brands sold by the manufacturer for consumption in the state;
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(c) thelist will be updated as necessary; and

(d) all escrow payments required by Subsection 59-22-203(1)(b) have, to the best of
the manufacturer's knowledge, been made by all other tobacco product manufacturers that
previously made or sold the cigarette brands included in the manufacturer's list.

(5) Notwithstanding the requirement of Subsection (4)(d), if the tobacco product
manufacturer [eie-sel-ormanufacttre] sold or manufactured the tobacco product that isthe
subject of the certification prior to March 1, 2002, the tobacco product manufacturer is only

required to identify the predecessor tobacco product manufacturer.

(6) The commission may require licensees who affix stampsto individual packages or
containers of cigarettes under Section 59-14-205 or who pay the tax under Part 3, Tobacco
Products, to submit information necessary to enable the commission to determine whether a
tobacco product manufacturer isin compliance with Section 59-22-203.

(7) The commission may require each tobacco product manufacturer to appoint a
registered agent for service of processin the state and identify the registered agent to the
commission.

(8) A tobacco product manufacturer who falsely represents to any person any
information specified in Subsection (4), or who fails to appoint the registered agent required by
this section is guilty of a class B misdemeanor for each violation or false representation.

Section 50. Section 62A-3-301 is amended to read:

62A-3-301. Definitions.

Asused in this part:

(1) "Abandonment” means any knowing or intentional action or inaction, including
desertion, by a person or entity acting as a caretaker for a vulnerable adult that leaves the
vulnerable adult without the means or ability to obtain necessary food, clothing, shelter, or
medical[;] or other health care.

(2) "Abuse' means:

(a) attempting to cause harm, intentionally or knowingly causing harm, or intentionally
or knowingly placing another in fear of imminent harm;

(b) unreasonable or inappropriate use of physical restraint, medication, or isolation that
causes or islikely to cause harm to avulnerable adult that isin conflict with a physician’s
orders or used as an unauthorized substitute for treatment, unless that conduct furthers the
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health and safety of the adult;

(c) emotional or psychological abuse;

(d) sexual offense as described in Title 76, Chapter 5, Offenses Against the Person; or

(e) deprivation of life sustaining treatment, except:

(i) asprovidedin Title 75, Chapter 2, Part 11, Personal Choice and Living Will Act; or

(if) when informed consent, as defined in Section 76-5-111, has been obtained.

(3) "Adult" means aperson who is 18 years of age or older.

(4) "Adult protection case file" means documents and information contained in the file
maintained by Adult Protective Services on a particular case, including any report or other
notification received by the division or Adult Protective Services.

(5) "Adult Protective Services' means the unit within the division responsible to
investigate abuse, neglect, and exploitation of vulnerable adults and provide appropriate
protective services.

(6) "Caretaker" means any person, entity, corporation, or public institution that
assumes the responsibility to provide a vulnerable adult with care, food, shelter, clothing,
supervision, medical or other health care, or other necessities. "Caretaker” includes arelative
by blood or marriage, a household member, a person who is employed or who provides
volunteer work, or a person who contracts or is under court order to provide care.

(7) "Counsal" means an attorney licensed to practice law in this state.

(8) "Elder abuse" means abuse, neglect, or exploitation of an elder adult.

(9) "Elder adult" means a person 65 years of age or older.

(10) "Emergency" means a circumstance in which avulnerable adult is at an immediate
risk of death or serious physical injury or isat risk of immediate, serious harm. Risk of
immediate, serious harm includes exploitation that results in the inability of a vulnerable adult
to provide funds for immediate needs, including food, shelter, and necessary medical care.

(11) "Emotional or psychological abuse" means intentional or knowing verbal or
nonverbal conduct directed at a vulnerable adult including ridiculing, intimidating, yelling,
swearing, threatening, isolating, coercing, harassing, or other forms of intimidating behavior
that results or could result in the vulnerable adult suffering mental anguish or emotional
distress, including fear, humiliation, degradation, agitation, confusion, or isolation.

(12) "Exploitation" means the offense described in Subsection 76-5-111(4).
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(13) "Harm" means pain, mental anguish, emotional distress, hurt, physical or
psychological damage, physical injury, serious physical injury, suffering, or distressinflicted
knowingly or intentionally.

(14) "Intimidation” means communication through verbal or nonverbal conduct which
threatens deprivation of money, food, clothing, medicine, shelter, socia interaction,
supervision, health care, or companionship, or which threatens isolation or abuse.

(15) (a) "Isolation” means knowingly or intentionally preventing a vulnerable adult
from having contact with another person by:

(i) preventing the vulnerable adult from receiving visitors, mail, or telephone calls,
contrary to the express wishes of the vulnerable adult, including communicating to a visitor
that the vulnerable adult is not present or does not want to meet with or talk to the visitor,
knowing that communication to be false;

(i1) physically restraining the vulnerable adult in order to prevent the vulnerable adult
from meeting with avisitor; or

(iii) making false or misleading statements to the vulnerable adult in order to induce
the vulnerable adult to refuse to receive communication from visitors or other family members.

(b) Theterm "isolation" does not include an act intended to protect the physical or
mental welfare of the vulnerable adult or an act performed pursuant to the treatment plan or
instructions of a physician or other professional advisor of the vulnerable adult.

(16) "Lacks capacity to consent” has the meaning as provided in Section 76-5-111.

(17) "Neglect" means:

(a) (i) failure of acaretaker to provide nutrition, clothing, shelter, supervision, personal
care, or dental, medical, or other health care; or

(ii) failureto provide protection from health and safety hazards or maltreatment;

(b) failure of a caretaker to provide care to avulnerable adult in atimely manner and
with the degree of care that a reasonable person in alike position would exercise;

(c) apattern of conduct by a caretaker, without the vulnerable adult's informed consent,
resulting in deprivation of food, water, medication, health care, shelter, cooling, heating, or
other services necessary to maintain the vulnerable adult's well being;

(d) knowing or intentional failure by a caretaker to carry out a prescribed treatment
plan that causes or is likely to cause harm to the vulnerable adult;
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(e) self-neglect by the vulnerable adult; or

(f) abandonment by a caretaker.

(18) "Physical injury” includes damage to any bodily tissue caused by nontherapeutic
conduct, to the extent that the tissue must undergo a healing process in order to be restored to a
sound and healthy condition, or damage to any bodily tissue to the extent that the tissue cannot
be restored to a sound and healthy condition. "Physical injury” includes skin bruising, a
dislocation, physical pain, illness, impairment of physical function, a pressure sore, bleeding,
mal nutrition, dehydration, a burn, a bone fracture, a subdural hematoma, soft tissue swelling,
injury to any internal organ, or any other physical condition that imperils the health or welfare
of avulnerable adult and is not a serious physical injury as defined in this section.

(19) "Protected person” means a vulnerable adult for whom the court has ordered
protective services, including a vulnerable adult for whom emergency protective services have
been established under the provisions of this chapter.

(20) "Protective services' means any services provided by Adult Protective Servicesto
avulnerable adult, either with the consent of the vulnerable adult or the vulnerable adult's
guardian or conservator, or by court order, if that adult has been abused, neglected, exploited,
or isin astate of self-neglect; protective services may include:

(&) anintake system for receiving and screening reports,

(b) investigation of referrals in accordance with statutory and policy guidelines;

(c) protective needs assessment;

(d) coordination and referral to community resources for services; or

(e) short-term, limited services including emergency shelter or respite when family or
other community resources are not available to provide protection.

(21) "Self-neglect” means the failure of a vulnerable adult to provide food, water,
medication, health care, shelter, cooling, heating, safety, or other services necessary to maintain
the vulnerable adult's well being when that failure is the result of the adult’s mental or physical
impairment. Choice of lifestyle or living arrangements may not, by themselves, be evidence of
self-neglect.

(22) "Serious physical injury” has the meaning as provided in Section 76-5-111.

(23) "Substantiated” or "substantiation" means a finding, based upon a preponderance
of the evidence, that there is a reasonable basis to conclude that abuse, neglect, or exploitation
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3594  occurred, regardless of whether there is an identified perpetrator or current need for protective
3595  services. If morethan one alegation is made or identified during the course of the

3596 investigation, any allegation determined to meet the criteria for substantiation requires a case
3597  finding of "substantiated.”

3598 (24) "Undueinfluence” occurs when a person uses the person'srole, relationship, or
3599  power to exploit, or knowingly assist or cause another to exploit, the trust, dependency, or fear
3600 of avulnerable adult, or uses the person'srole, relationship, or power to gain control

3601  deceptively over the decision making of the vulnerable adult.

3602 (25) "Unsubstantiated" means a finding, based upon a preponderance of the evidence,
3603 that thereisinsufficient evidence to conclude that abuse, neglect, or exploitation occurred.
3604 (26) "Vulnerable adult” means an elder adult, or an adult who has a mental or physical
3605 impairment which substantially affects that person's ability to:

3606 (@) provide personal protection;

3607 (b) provide necessities such as food, shelter, clothing, or mental or other health care;
3608 (c) obtain services necessary for health, safety, or welfare;

3609 (d) carry out the activities of daily living;

3610 (e) manage the adult's own resources; or

3611 (f) comprehend the nature and consequences of remaining in a situation of abuse,

3612  neglect, or exploitation.

3613 Section 51. Section 62A-11-304.4 is amended to read:
3614 62A-11-304.4. Filing of location information -- Service of process.
3615 (2) (8 Upon the entry of an order in a proceeding to establish paternity or to establish,

3616 modify, or enforce a support order, each party shall file identifying information and shall
3617  update that information as changes occur:

3618 (i) with the court or administrative agency that conducted the proceeding; and
3619 (i) after October 1, 1998, with the state case registry.
3620 (b) Theidentifying information required under Subsection (1)(a) shall include the

3621  person’ssocia security number, driver’s license number, residential and mailing addresses,
3622 telephone numbers, the name, address, and telephone number of employers, and any other data
3623  required by the United States Secretary of Health and Human Services.

3624 (c) Inany subsequent child support action involving the office or between the parties,
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state due process requirements for notice and service of process shall be satisfied asto a party
upon:

(i) asufficient showing that diligent effort has been made to ascertain the location of
the party; and

(if) delivery of notice to the most recent residential or employer address filed with the
court, administrative agency, or state case registry under Subsection (1)(a).

(2) (8) The office shall provide individuals who are applying for or receiving services
under this chapter or who are parties to cases in which services are being provided under this
chapter:

(i) with notice of all proceedings in which support obligations might be established or
modified; and

(if) with acopy of any order establishing or modifying a child support obligation, or in
the case of a petition for modification, a notice of determination that there should be no change
in the amount of the child support award, within 14 days after issuance of such order or
determination.

(b) Notwithstanding Subsection (2)(a)(ii), notice in the case of an interstate order shall
be provided in accordance with Section 78-45f-614.

(3) Service of al notices and orders under this part shall be made in accordance with
Title 63, Chapter 46b, Administrative Procedures Act, the Utah Rules of Civil Procedure, or
this section.

(4) Consistent with Title 63, Chapter 2, Government Records A ccess and Management
Act, the office shall adopt procedures to classify records to prohibit the unauthorized use or
disclosure of information relating to a proceeding to:

(a) establish paternity; or

(b) establish or enforce support.

(5) (@) The office shall, upon written request, provide location information available in
itsfileson a custodial or noncustodial parent to the other party or the other party's legal counsel
provided that:

(i) the party seeking the information produces a copy of the parent-time order signed by
the court;

(i1) theinformation has not been safeguarded in accordance with Section 454 of the
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Socia Security Act;

(iii) the party whose location is being sought has been afforded notice in accordance
with [Seettor-62A-11-364-4] this section of the opportunity to contest release of the
information;

(iv) the party whose location is being sought has not provided the office with a copy of
a protective order, a current court order prohibiting disclosure, a current court order limiting or
prohibiting the requesting person's contact with the party whose location is being sought, a
criminal order, or documentation of a pending proceeding for any of the above; and

(v) thereisno other state or federal law that would prohibit disclosure.

(b) "Location information” shall consist of the current residential address of the
custodial or noncustodial parent and, if different and known to the office, the current residence
of any children who are the subject of the parent-time order. If thereisno current residential
address available, the person's place of employment and any other location information shall be
disclosed.

(c) For the purposes of this section, "reason to believe" under Section 454 of the Social
Security Act means that the person seeking to safeguard information has provided to the office
acopy of aprotective order, current court order prohibiting disclosure, current court order
prohibiting or limiting the requesting person's contact with the party whose location is being
sought, [ef] criminal order signed by a court of competent jurisdiction, or documentation of a
pending proceeding for any of the above.

(d) Neither the state, the department, the office nor its employees shall be liable for any
information released in accordance with this section.

Section 52. Section 63-2-304 is amended to read:

63-2-304. Protected records.

The following records are protected if properly classified by agovernmental entity:

(1) trade secrets as defined in Section 13-24-2 if the person submitting the trade secret
has provided the governmental entity with the information specified in Section 63-2-308;

(2) commercia information or nonindividual financia information obtained from a
person if:

(a) disclosure of the information could reasonably be expected to result in unfair
competitive injury to the person submitting the information or would impair the ability of the
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3687  governmental entity to obtain necessary information in the future;

3688 (b) the person submitting the information has a greater interest in prohibiting access
3689  than the public in obtaining access; and

3690 (c) the person submitting the information has provided the governmental entity with
3691 theinformation specified in Section 63-2-308;

3692 (3) commercia or financial information acquired or prepared by a governmental entity

3693  to the extent that disclosure would lead to financial speculationsin currencies, securities, or
3694 commodities that will interfere with a planned transaction by the governmental entity or cause
3695  substantial financial injury to the governmental entity or state economy;

3696 (4) records the disclosure of which could cause commercial injury to, or confer a
3697  competitive advantage upon a potential or actual competitor of, acommercial project entity as
3698  defined in Subsection 11-13-103[{3)](4);

3699 (5) test questions and answers to be used in future license, certification, registration,
3700  employment, or academic examinations;

3701 (6) records the disclosure of which would impair governmental procurement

3702  proceedings or give an unfair advantage to any person proposing to enter into a contract or
3703  agreement with a governmental entity, except that this Subsection (6) does not restrict the right
3704  of aperson to see bids submitted to or by a governmental entity after bidding has closed;

3705 (7) recordsthat would identify real property or the appraisal or estimated value of real
3706  or personal property, including intellectual property, under consideration for public acquisition
3707  before any rights to the property are acquired unless:

3708 (a) public interest in obtaining access to the information outweighs the governmental
3709  entity's need to acquire the property on the best terms possible;

3710 (b) theinformation has already been disclosed to persons not employed by or under a
3711  duty of confidentiality to the entity;
3712 (c) inthe case of records that would identify property, potential sellers of the described

3713  property have aready learned of the governmental entity's plans to acquire the property; or
3714 (d) inthe case of records that would identify the appraisal or estimated value of

3715  property, the potential sellers have already learned of the governmental entity's estimated value
3716  of the property;

3717 (8) records prepared in contemplation of sale, exchange, lease, rental, or other
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compensated transaction of real or personal property including intellectual property, which, if
disclosed prior to completion of the transaction, would reveal the appraisal or estimated value
of the subject property, unless:

(a) the public interest in access outweighs the interests in restricting access, including
the governmental entity's interest in maximizing the financial benefit of the transaction; or

(b) when prepared by or on behalf of a governmental entity, appraisals or estimates of
the value of the subject property have aready been disclosed to persons not employed by or
under aduty of confidentiality to the entity;

(9) records created or maintained for civil, criminal, or administrative enforcement
purposes or audit purposes, or for discipline, licensing, certification, or registration purposes, if
release of the records:

(a) reasonably could be expected to interfere with investigations undertaken for
enforcement, discipline, licensing, certification, or registration purposes,

(b) reasonably could be expected to interfere with audits, disciplinary, or enforcement
proceedings;

(c) would create a danger of depriving a person of aright to afair trial or impartial
hearing;

(d) reasonably could be expected to disclose the identity of a source who is not
generaly known outside of government and, in the case of arecord compiled in the course of
an investigation, disclose information furnished by a source not generally known outside of
government if disclosure would compromise the source; or

(e) reasonably could be expected to disclose investigative or audit techniques,
procedures, policies, or orders not generally known outside of government if disclosure would
interfere with enforcement or audit efforts;

(10) records the disclosure of which would jeopardize the life or safety of an
individual;

(11) records the disclosure of which would jeopardize the security of governmenta
property, governmental programs, or governmental recordkeeping systems from damage, theft,
or other appropriation or use contrary to law or public policy;

(12) recordsthat, if disclosed, would jeopardize the security or safety of a correctional
facility, or records relating to incarceration, treatment, probation, or parole, that would interfere
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with the control and supervision of an offender's incarceration, treatment, probation, or parole;

(13) recordsthat, if disclosed, would reveal recommendations made to the Board of
Pardons and Parole by an employee of or contractor for the Department of Corrections, the
Board of Pardons and Parole, or the Department of Human Services that are based on the
employee's or contractor's supervision, diagnosis, or treatment of any person within the board's
jurisdiction;

(14) records and audit workpapers that identify audit, collection, and operational
procedures and methods used by the State Tax Commission, if disclosure would interfere with
audits or collections;

(15) records of agovernmental audit agency relating to an ongoing or planned audit
until the final audit isreleased;

(16) records prepared by or on behalf of a governmental entity solely in anticipation of
litigation that are not available under the rules of discovery;

(17) records disclosing an attorney's work product, including the mental impressions or
legal theories of an attorney or other representative of a governmental entity concerning
litigation;

(18) records of communications between a governmental entity and an attorney
representing, retained, or employed by the governmental entity if the communications would be
privileged as provided in Section 78-24-8;

(19) personal files of alegidator, including personal correspondence to or from a
member of the Legidature, provided that correspondence that gives notice of legidative action
or policy may not be classified as protected under this section;

(20) (&) recordsin the custody or control of the Office of Legislative Research and
General Counsdl, that, if disclosed, would reveal a particular legislator's contemplated
legidlation or contemplated course of action before the legislator has elected to support the
legislation or course of action, or made the legislation or course of action public; and

(b) notwithstanding Subsection (20)(a), the form to request legidlation submitted to the
Office of Legidative Research and Genera Counsel is a public document unless alegislator
asks that the records requesting the legislation be maintained as protected records until such
time as the legidator elects to make the legislation or course of action public;

(21) research requests from legisatorsto the Office of Legislative Research and
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General Counsdl or the Office of the Legidative Fiscal Analyst and research findings prepared
in response to these requests,

(22) drafts, unless otherwise classified as public;

(23) records concerning a governmental entity's strategy about collective bargaining or
pending litigation;

(24) records of investigations of loss occurrences and analyses of |oss occurrences that
may be covered by the Risk Management Fund, the Employers' Reinsurance Fund, the
Uninsured Employers Fund, or similar divisions in other governmental entities;

(25) records, other than personnel evaluations, that contain a persona recommendation
concerning an individual if disclosure would constitute a clearly unwarranted invasion of
personal privacy, or disclosureisnot in the public interest;

(26) recordsthat reveal the location of historic, prehistoric, paleontological, or
biological resources that if known would jeopardize the security of those resources or of
valuable historic, scientific, educational, or cultural information;

(27) records of independent state agenciesif the disclosure of the records would
conflict with the fiduciary obligations of the agency;

(28) records of a public institution of higher education regarding tenure evaluations,
appointments, applications for admissions, retention decisions, and promotions, which could be
properly discussed in a meeting closed in accordance with Title 52, Chapter 4, Open and Public
Meetings, provided that records of the final decisions about tenure, appointments, retention,
promotions, or those students admitted, may not be classified as protected under this section;

(29) records of the governor's office, including budget recommendations, legislative
proposals, and policy statements, that if disclosed would reveal the governor's contemplated
policies or contemplated courses of action before the governor has implemented or rejected
those policies or courses of action or made them public;

(30) records of the Office of the Legislative Fiscal Analyst relating to budget analysis,
revenue estimates, and fiscal notes of proposed legidlation before issuance of the fina
recommendations in these aress;

(31) records provided by the United States or by a government entity outside the state
that are given to the governmental entity with a requirement that they be managed as protected
records if the providing entity certifies that the record would not be subject to public disclosure
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if retained by it;

(32) transcripts, minutes, or reports of the closed portion of a meeting of a public body
except as provided in Section 52-4-7,

(33) records that would reveal the contents of settlement negotiations but not including
final settlements or empirical data to the extent that they are not otherwise exempt from
disclosure;

(34) memoranda prepared by staff and used in the decision-making process by an
administrative law judge, a member of the Board of Pardons and Parole, or a member of any
other body charged by law with performing a quasi-judicia function;

(35) records that would reveal negotiations regarding assistance or incentives offered
by or requested from a governmental entity for the purpose of encouraging a person to expand
or locate a business in Utah, but only if disclosure would result in actual economic harm to the
person or place the governmental entity at a competitive disadvantage, but this section may not
be used to restrict access to arecord evidencing afinal contract;

(36) materialsto which access must be limited for purposes of securing or maintaining
the governmental entity's proprietary protection of intellectual property rights including patents,
copyrights, and trade secrets,

(37) the name of adonor or a prospective donor to agovernmental entity, including a
public institution of higher education, and other information concerning the donation that could
reasonably be expected to reveal the identity of the donor, provided that:

(a) the donor requests anonymity in writing;

(b) any terms, conditions, restrictions, or privileges relating to the donation may not be
classified protected by the governmental entity under this Subsection (37); and

(c) except for public institutions of higher education, the governmental unit to which
the donation is made is primarily engaged in educational, charitable, or artistic endeavors, and
has no regulatory or legidative authority over the donor, a member of hisimmediate family, or
any entity owned or controlled by the donor or hisimmediate family;

(38) accident reports, except as provided in Sections 41-6-40, 41-12a-202, and
73-18-13;

(39) anatification of workers' compensation insurance coverage described in Section
34A-2-205;
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(40) () thefollowing records of a public institution of education, which have been
developed, discovered, or received by or on behalf of faculty, staff, employees, or students of
the institution:

(i) unpublished lecture notes,

(if) unpublished research notes and data;

(iii) unpublished manuscripts;

(iv) creative worksin process;

(v) scholarly correspondence; and

(vi) confidential information contained in research proposals; and

(b) Subsection (40)(a) may not be construed to affect the ownership of arecord,;

(41) (a) recordsin the custody or control of the Office of Legislative Auditor General
that would reveal the name of a particular legislator who requests a legidative audit prior to the
date that audit is completed and made public; and

(b) notwithstanding Subsection (41)(a), arequest for alegidative audit submitted to the
Office of the Legidative Auditor Genera is a public document unless the legislator asks that
the records in the custody or control of the Office of Legidative Auditor General that would
reveal the name of a particular legislator who requests a legislative audit be maintained as
protected records until the audit is completed and made public;

(42) records that provide detail asto the location of an explosive, including a map or
other document that indicates the location of:

(@) aproduction facility; or

(b) amagazine;

(43) information contained in the database described in Section 62A-3-311.1; and

(44) information contained in the Management Information System and Licensing
Information System described in Title 62A, Chapter 4a, Child and Family Services.

Section 53. Section 63-55-236 is amended to read:

63-55-236. Repeal dates, Title 36.

[(3)—Section36-2-2-1+srepeatedJandary-1,-2603:]

[€2)] Title 36, Chapter 17, Legislative Process Committee, is repealed July 1, 2005.

Section 54. Section 63-55b-120 is amended to read:

63-55b-120. Repeal dates, Title 20A.
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[(1)—Section20A-1-205+ts+epeated-Jantary-1,2063:]
[(2)—Section20A-2-1071+stepeatedduty-1,2002 ]
Section 55. Section 63-55b-123 is amended to read:
63-55b-123. Repeal dates-- Title 23.
[Section-23-19-46+srepeated-Jdandary-1,-2003:]
Section 56. Section 63-55b-134 is amended to read:
63-55b-134. Repeal dates-- Title 34A.

o 4N ot~ O O PP A
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Section 57. Section 63-55b-153 is amended to read:
63-55b-153. Repeal dates-- Titles53 and 53A.

(1) Subsection 53-3-205(9)(a)(i)(D) is repealed July 1, 2007.
(2) Subsection 53-3-804(2)(q) isrepealed July 1, 2007.

[ b caont An N[ A
repeated-Aprit-1,2002]

[4] (3) Title’53, Chapter 12, State Olympic Public Safety Command Act, isrepeaed
July 1, 2003.

[€5)—Seetton-53-12-301-1+st+epeated-Aprit-1,2002]

[€6}] (4) Section 53A-1-403.5isrepealed July 1, 2007.

[(F—Seetion-53A-3-602+stepeatedIuty-1,2002 |

Section 58. Section 63-55b-172 is amended to read:

63-55b-172. Repeal dates-- Title 72.

[Stbsectio =3-30H6 pertaining-to

Section 59. Section 70A-2-403 is amended to read:

70A-2-403. Power totransfer -- Good faith purchase of goods -- " Entrusting.”
(1) A purchaser of goods acquires all title which his transferor had or had power to

transfer except that a purchaser of alimited interest acquires rights only to the extent of the

interest purchased. A person with voidable title has power to transfer a good title to a good
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faith purchaser for value. When goods have been delivered under a transaction of purchase the
purchaser has such power even though:

(@) thetransferor was deceived asto the identity of the purchaser[;et];

(b) the delivery wasin exchange for a check which islater dishonored[;of];

(c) it was agreed that the transaction was to be a"cash sal€f;]"; or

(d) the delivery was procured through fraud punishable as larcenous under the criminal
law.

(2) Any entrusting of possession of goods to a merchant who dealsin goods of that
kind gives him power to transfer all rights of the entruster to a buyer in ordinary course of
business.

(3) "Entrusting" includes any delivery and any acquiescence in retention of possession
regardless of any condition expressed between the parties to the delivery or acquiescence and
regardless of whether the procurement of the entrusting or the possessor's disposition of the
goods have been such asto be larcenous under the criminal law.

(4) Therights of other purchasers of goods and of lien creditors are governed by [the
chapterson-SectredTFransactions{] Chapter [9); ButkTFransfers{Chapter-6)] 9a, Uniform
Commercial Code - Secured Transactions and [BeeumentsefFitte{] Chapter 7[3],_Uniform
Commercial Code - Documents of Title.

Section 60. Section 70A-11-105 is amended to read:

70A-11-105. Transition provision on change of place of filing.

(1) A financing statement or continuation statement filed prior to July 1, 1977 which
shall not have lapsed prior to July 1, 1977 shall remain effective for the period provided in the
old Uniform Commercial Code, but not less than five years after the filing.

(2) With respect to any collateral acquired by the debtor subsequent to the effective
date of the corrected Uniform Commercial Code, any effective financing statement or
continuation statement described in this section shall apply only if the filing or filings are in the
office or offices that would be appropriate to perfect the security interests in the new collateral
under the corrected Uniform Commercia Code.

(3) The effectiveness of any financing statement or continuation statement filed prior to
July 1, 1977 may be continued by a continuation statement as permitted by the corrected
Uniform Commercial Code, except that if the corrected Uniform Commercial Code requires a
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filing in an office where there was no previous financing statement, a new financing statement
conforming to Section 70A-11-106 shall befiled in that office.

(4) If therecord of a mortgage of real estate would have been effective as afixture
filing of goods described therein if the corrected Uniform Commercial Code had been in effect
on the date of recording the mortgage, the mortgage shall be deemed effective as afixture filing
asto such goods under [subsectton{6)-of-sectton70A-9-4062] Section 70A-9a-502 of the

corrected Uniform Commercial Code on the effective date of the corrected Uniform

Commercial Code.

Section 61. Section 70A-11-106 is amended to read:

70A-11-106. Required refilings.

(1) If asecurity interest is perfected or has priority when this act takes effect asto all
persons or as to certain persons without any filing or recording, and if the filing of a financing
statement would be required for the perfection or priority of the security interest against those
persons under the corrected Uniform Commercial Code, the perfection and priority rights of the
security interest continue until three years after the effective date of the corrected Uniform
Commercial Code. The perfection will then lapse unless afinancing statement isfiled as
provided in Subsection (4) or unless the security interest is perfected otherwise than by filing.

(2) If asecurity interest is perfected when the corrected Uniform Commercial Code
takes effect under alaw other than the Uniform Commercial Code which requires no further
filing, refiling or recording to continue its perfection, perfection continues until and will lapse
three years after the corrected Uniform Commercial Code takes effect, unless afinancing
statement is filed as provided in Subsection (4) or unless the security interest is perfected
otherwise than by filing, or unless under [subsection{3)-of-section—70A-9-302] Section
70A-9a-311 the other law continues to govern filing.

(3) If asecurity interest is perfected by afiling, refiling or recording under a law
repealed by this act which required further filing, refiling or recording to continue its
perfection, perfection continues and will lapse on the date provided by the law so repealed for
such further filing, refiling or recording unless a financing statement is filed as provided in
Subsection (4) or unless the security interest is perfected otherwise than by filing.

(4) A financing statement may be filed within six months before the perfection of a
security interest would otherwise lapse. Any such financing statement may be signed by either
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the debtor or the secured party. It must identify the security agreement, statement or notice
(however denominated in any statute or other law repealed or modified by this act), state the
office where and the date when the last filing, refiling or recording, if any, was made with
respect thereto, and the filing number, if any, or book and page, if any, of recording and further
state that the security agreement, statement or notice, however denominated, in another filing
office under the Uniform Commercial Code or under any statute or other law repealed or
modified by this act is still effective. Section [76A=9-461] 70A-9a-501 and [Seetton
FOA-9-163] Sections 70A-9a-301 through 70A-9a-307 determine the proper place to file such a
financing statement. Except as specified in this subsection, the provisions of Section
[76A-9-403(3}] 70A-9a-515 for continuation statements apply to such afinancing statement.

Section 62. Section 72-1-303 is amended to read:

72-1-303. Duties of commission.

The commission has the following duties:

(1) determining priorities and funding levels of projectsin the state transportation
systems for each fiscal year based on project lists compiled by the department;

(2) determining additions and deletions to state highways under Chapter 4, Designation
of State Highways Act;

(3) holding public hearings and otherwise providing for public input in transportation
matters,

(4) making policies and rules in accordance with Title 63, Chapter 46a, Utah
Administrative Rulemaking Act, necessary to perform the commission's duties described under
this section;

(5) in accordance with Section 63-46b-12, reviewing orders issued by the executive
director in adjudicative proceedings held in accordance with Title 63, Chapter 46b,
Administrative Procedures Act;

(6) advising the department in state transportation systems policy; and

(7) approving settlement agreements of condemnation cases subject to Section
[63-38b-105] 63-38b-401.

Section 63. Section 72-3-104 is amended to read:

72-3-104. City streets-- Class C roads -- Construction and maintenance.

(1) City streets comprise:
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(@) highways, roads, and streets within the corporate limits of the municipalities that
are not designated as class A state roads or as class B roads; and

(b) those highways, roads, and streets located within a national forest and constructed
or maintained by the municipality under agreement with the appropriate federal agency.

(2) City streetsare class C roads.

(3) Except for city streets within counties of the first and second class as defined in
Section [1716-13] 17-50-501, the state and city have joint undivided interest in the title to all
rights-of-way for all city streets.

(4) The municipal governing body exercises sole jurisdiction and control of the city
streets within the municipality.

(5 The department shall cooperate with the municipal legidative body in the
construction and maintenance of the class C roads within each municipality.

(6) The municipal legidlative body shall expend or cause to be expended upon the class
C roads the funds allocated to each municipality from the Transportation Fund under rules
made by the department.

(7) Any town or city in the third class may:

() contract with the county or the department for the construction and maintenance of
class C roads within its corporate limits; or

(b) transfer, with the consent of the county, its:

(i) class C roadsto the class B road system; and

(if) funds allocated from the Transportation Fund to the municipality to the county
legislative body for use upon the transferred class C roads.

(8) A municipal legislative body of any municipality of the third class may use any
portion of the class C road funds allocated to the municipality for the construction of
sidewalks, curbs, and gutters on class A state roads within the municipal limits by cooperative
agreement with the department.

Section 64. Section 73-10-2 is amended to read:

73-10-2. Board of Water Resour ces-- Members-- Appointment -- Terms --
Vacancies.

(1) (& The Board of Water Resources shall be comprised of eight members to be
appointed by the governor with the consent of the Senate.
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(b) Not more than four members shall be from the same political party.

(2) One member of the board shall be appointed from each of the following districts:

(@) Bear River District, comprising the counties of Box Elder, Cache, and Rich;

(b) Weber District, comprising the counties of Weber, Davis, Morgan, and Summit;

(c) Salt Lake District, comprising the counties of Salt Lake and Tooel€;

(d) Provo River District, comprising the counties of Juab, Utah, and Wasatch;

(e) Sevier River District, comprising the counties of Millard, Sanpete, Sevier, Piute,
and Wayne,

(f) Green River District, comprising the counties of Daggett, Duchesne, and Uintah,

(9) Upper Colorado River District, comprising the counties of Carbon, Emery, Grand,
and San Juan; and

(h) Lower Colorado River District, comprising the counties of Beaver, Garfield, Iron,
Washington, and Kane.

[2)] (3) () Except asrequired by Subsection [{2)] (3)(b), all appointments shall be for
terms of four years.

(b) Notwithstanding the requirements of Subsection [(2)}] (3)(a), the governor shall, at
the time of appointment or reappointment, adjust the length of terms to ensure that the terms of
board members are staggered so that approximately half of the board is appointed every two
years.

(c) When avacancy occurs in the membership for any reason, the replacement shall be
appointed for the unexpired term with the consent of the Senate and shall be from the same
district as such person.

[€3)] (4) (&) Members shall receive no compensation or benefits for their services, but
may receive per diem and expenses incurred in the performance of the member’s official duties
at the rates established by the Division of Finance under Sections 63A-3-106 and 63A-3-107.

(b) Members may decline to receive per diem and expenses for their service.

Section 65. Section 75-2-1001 is amended to read:

75-2-1001. Honorary trusts-- Trustsfor pets.

(1) Subject to Subsection (3), if atrust isfor a specific lawful noncharitable purpose or
for alawful noncharitable purpose to be selected by the trustee and there is no definite or
definitely ascertainable beneficiary designated, the trust may be performed by the trustee for 21
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years but no longer whether or not the terms of the trust contemplate alonger duration.

(2) Subject to this Subsection (2) and Subsection (3), atrust for the care of a designated
domestic or pet animal isvalid. The trust terminates when no living animal is covered by the
trust. A governing instrument shall be liberally construed to bring the transfer within this
subsection, to presume against the merely precatory or honorary nature of the disposition, and
to carry out the general intent of the transferor. Extrinsic evidence is admissible in determining
the transferor's intent.

(3) Inaddition to the provisions of Subsection (3)(a) or (b), atrust covered by either of
those subsections is subject to the following provisions:

() Except as expressly provided otherwise in the trust instrument, no portion of the
[prtaetpte] principal or income may be converted to the use of the trustee or to any use other
than for the trust's purposes or for the benefit of a covered animal.

(b) Upon termination, the trustee shall transfer the unexpended trust property in the
following order:

(i) asdirected in the trust instrument;

(ii) if the trust was created in a nonresiduary clause in the transferor's will or in a
codicil to the transferor's will, under the residuary clause in the transferor's will; and

(iii) if no taker is produced by the application of Subsection (3)(b)(i) or (ii), to the
transferor's heirs under Section 75-2-711.

(c) For the purposes of Section 75-2-707, the residuary clause is treated as creating a
future interest under the terms of atrust.

(d) Theintended use of the principal or income can be enforced by an individual
designated for that purpose in the trust instrument or, if none, by an individual appointed by a
court upon application to it by an individual.

(e) Except as ordered by the court or required by the trust instrument, no filing, report,
registration, periodic accounting, separate maintenance of funds, appointment, or feeis
required by reason of the existence of the fiduciary relationship of the trustee.

(f) A court may reduce the amount of the property transferred, if it determines that that
amount substantially exceeds the amount required for the intended use. The amount of the
reduction, if any, passes as unexpended trust property under Subsection (3)(b).

(9) If no trustee is designated or no designated trustee is willing or able to serve, a
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court shall name atrustee. A court may order the transfer of the property to another trustee, if
required to assure that the intended use is carried out and if no successor trustee is designated
in the trust instrument or if no designated successor trustee agreesto serve or is able to serve.
A court may also make such other orders and determinations as shall be advisable to carry out
the intent of the transferor and the purpose of this section.

Section 66. Section 78-3a-306 is amended to read:

78-3a-306. Shelter hearing.

(1) A shelter hearing shall be held within 72 hours excluding weekends and holidays
after any one or all of the following occur:

(&) remova of the child from his home by the Division of Child and Family Services;

(b) placement of the child in the protective custody of the Division of Child and Family
Services,

(c) emergency kinship placement under Subsection 62A-4a-202.1(6); or

(d) asan dternative to removal of the child, a parent has entered a domestic violence
shelter at the request of the Division of Child and Family Services.

(2) Upon the occurrence of any of the circumstances described in Subsections (1)(a)
through (1)(d), the division shall issue a notice that contains all of the following:

(@) the name and address of the person to whom the notice is directed;

(b) the date, time, and place of the shelter hearing;

(c) the name of the minor on whose behalf a petition is being brought;

(d) aconcise statement regarding:

(i) thereasonsfor removal or other action of the division under Subsection (1); and

(ii) the alegations and code sections under which the proceeding has been instituted,;

(e) astatement that the parent or guardian to whom notice is given, and the minor, are
entitled to have an attorney present at the shelter hearing, and that if the parent or guardian is
indigent and cannot afford an attorney, and desires to be represented by an attorney, one will be
provided; and

(f) astatement that the parent or guardian is liable for the cost of support of the minor
in the protective custody, temporary custody, and custody of the division, and the cost for legal
counsel appointed for the parent or guardian under Subsection (2)(e), according to his financial
ability.
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4121 (3) That notice shall be personally served as soon as possible, but no later than one
4122  business day after removal of achild from his home, on:

4123 (@) the appropriate guardian ad litem; and

4124 (b) both parents and any guardian of the minor, unless they cannot be located.

4125 (4) Thefollowing persons shall be present at the shelter hearing:

4126 (a) the child, unlessit would be detrimental for the child,;

4127 (b) the child's parents or guardian, unless they cannot be |located, or fail to appear in
4128  response to the notice;

4129 (c) counsdl for the parents, if one has been requested;

4130 (d) thechild's guardian ad litem;

4131 (e) the caseworker from the Division of Child and Family Services who has been

4132  assigned to the case; and

4133 (f) the attorney from the attorney general's office who is representing the division.
4134 (5) (@) At the shelter hearing, the court shall provide an opportunity for the minor's
4135 parent or guardian, if present, and any other person having relevant knowledge, to provide
4136  relevant testimony. The court may also provide an opportunity for the minor to testify.

4137 (b) The court may consider all relevant evidence, in accordance with the Utah Rules of
4138  Juvenile Procedure. The court shall hear relevant evidence presented by the minor, his parent
4139  or guardian, the requesting party, or their counsel, but may in its discretion limit testimony and
4140 evidenceto only that which goesto the issues of removal and the child's need for continued
4141  protection.

4142 (6) If the child isin the protective custody of the division, the division shall report to
4143  thecourt:

4144 (a) the reasons why the minor was removed from the parent's or guardian's custody;
4145 (b) any services provided to the child and his family in an effort to prevent removal;
4146 (c) the need, if any, for continued shelter;

4147 (d) the available servicesthat could facilitate the return of the minor to the custody of

4148  hisparent or guardian; and

4149 (e) whether the child has any relatives who may be able and willing to take temporary
4150  custody.

4151 (7) The court shall consider all relevant evidence provided by persons or entities
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authorized to present relevant evidence pursuant to this section.

(8) If necessary to protect the child, preserve the rights of a party, or for other good
cause shown, the court may grant no more than one time-limited continuance, not to exceed
fivejudicial days.

(9) If the child isin the protective custody of the division, the court shall order that the
minor be released from the protective custody of the division unlessit finds, by a
preponderance of the evidence, that any one of the following exist:

(a) thereisasubstantial danger to the physical health or safety of the minor and the
minor's physical health or safety may not be protected without removing him from his parent's
custody. If aminor has previously been adjudicated as abused, neglected, or dependent and a
subsequent incident of abuse, neglect, or dependency occurs, that fact constitutes primafacie
evidence that the child cannot safely remain in the custody of his parent;

(b) the minor is suffering emotional damage, as may be indicated by, but is not limited
to, extreme anxiety, depression, withdrawal, or negative aggressive behavior toward self or
others, and there are no reasonable means available by which the minor's emotiona health may
be protected without removing the minor from the custody of his parent;

(c) the minor or another minor residing in the same household has been physically or
sexually abused, or is considered to be at substantial risk of being physically or sexually
abused, by a parent, a member of the parent's household, or other person known to the parent.
If a parent has received actual notice that physical or sexual abuse by a person known to the
parent has occurred, and there is evidence that the parent has allowed the child to be in the
physical presence of the alleged abuser, that fact constitutes prima facie evidence that the child
is at substantial risk of being physically or sexually abused;

(d) the parent isunwilling to have physical custody of the child;

(e) the minor has been left without any provision for his support;

(f) aparent who has been incarcerated or institutionalized has not or cannot arrange for
safe and appropriate care for the minor;

(g) arelative or other adult custodian with whom the minor has been left by the parent
isunwilling or unable to provide care or support for the minor, the whereabouts of the parent
are unknown, and reasonable efforts to locate him have been unsuccessful;

(h) the minor isin immediate need of medical care;
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(i) the physical environment or the fact that the child is |eft unattended poses a threat to
the child's health or safety;

() the minor or another minor residing in the same household has been neglected,;

(K) the parent, or an adult residing in the same household as the parent, has been
charged or arrested pursuant to Title 58, Chapter 37d, Clandestine Drug Lab Act, and any
clandestine laboratory operation, as defined in Section 58-37d-3, was located in the residence
or on the property where the child resided; or

() the child'swelfareis otherwise endangered.

(10) (@) The court shall also make a determination on the record as to whether
reasonabl e efforts were made to prevent or eliminate the need for removal of the minor from
his home and whether there are available services that would prevent the need for continued
removal. If the court finds that the minor can be safely returned to the custody of his parent or
guardian through the provision of those services, it shall place the minor with his parent or
guardian and order that those services be provided by the division.

(b) In making that determination, and in ordering and providing services, the child's
health, safety, and welfare shall be the paramount concern, in accordance with federal law.

(11) Wherethe division'sfirst contact with the family occurred during an emergency
situation in which the child could not safely remain at home, the court shall make afinding that
any lack of preplacement preventive efforts was appropriate.

(12) In cases where actual sexual abuse or abandonment, or serious physical abuse or
neglect are involved, neither the division nor the court has any duty to make "reasonable
efforts” or to, in any other way, attempt to maintain a child in his home, return a child to his
home, provide reunification services, or attempt to rehabilitate the offending parent or parents.

(13) The court may not order continued removal of aminor solely on the basis of
educational neglect as described in Subsection 78-3a-103(2)[ €] (s)(ii).

(14) (8 Whenever acourt orders continued removal of aminor under this section, it
shall state the facts on which that decision is based.

(b) If no continued removal is ordered and the minor is returned home, the court shall
state the facts on which that decision is based.

(15) If the court finds that continued removal and temporary custody are necessary for
the protection of a child because harm may result to the child if he were returned home, it shall
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order continued removal regardless of any error in the initial removal of the child, or the failure
of a party to comply with notice provisions, or any other procedural requirement of this chapter
or Title 62A, Chapter 4a, Child and Family Services.

Section 67. Section 78-11-6 is amended to read:

78-11-6. Injury or death of child -- Suit by parent or guardian.

Except as provided in Title [35A] 34A, Chapter [3] 2, Workers Compensation Act, a
parent or guardian may maintain an action for the death or injury of aminor child when the
injury or death is caused by the wrongful act or neglect of another. Any civil action may be
maintained against the person causing the injury or death or, if the person is employed by
another person who is responsible for that person's conduct, also against the employer. If a
parent, stepparent, adoptive parent, or legal guardian isthe alleged defendant in an action for
the death or injury of achild, aguardian ad litem may be appointed for the injured child or a
child other than the deceased child according to the procedures outlined in Section 78-7-9.

Section 68. Section 78-11-7 is amended to read:

78-11-7. Death of adult -- Suit by heir or personal representative.

Except as provided in Title [35A] 34A, Chapter [3] 2, Workers Compensation Act,
when the death of a person not a minor is caused by the wrongful act or neglect of another, his
heirs, or his personal representatives for the benefit of his heirs, may maintain an action for
damages against the person causing the death, or, if such person is employed by another person
who isresponsible for his conduct, then also against such other person. If such adult person
has a guardian at the time of his death, only one action can be maintained for the injury to or
death of such person, and such action may be brought by either the personal representatives of
such adult deceased person, for the benefit of his heirs, or by such guardian for the benefit of
the heirs as provided in Section 78-11-6. In every action under this and Section 78-11-6 such
damages may be given as under al the circumstances of the case may be just.

Section 69. Section 78-27-37 is amended to read:

78-27-37. Definitions.

As used in Sections 78-27-37 through 78-27-43:

(1) "Defendant” means a person, other than a person immune from suit as defined in
Subsection (3), who is claimed to be liable because of fault to any person seeking recovery.

(2) "Fault" means any actionable breach of legal duty, act, or omission proximately
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causing or contributing to injury or damages sustained by a person seeking recovery, including
negligencein al its degrees, comparative negligence, assumption of risk, strict liability, breach
of express or implied warranty of a product, products liability, and misuse, modification, or
abuse of a product.

(3) "Person immune from suit" means.

() an employer immune from suit under Title 34A, Chapter [3] 2, Workers
Compensation Act, or Chapter [34] 3, Utah Occupationa Disease Act; and

(b) agovernmental entity or governmental employee immune from suit pursuant to
Title 63, Chapter 30, Utah Governmental Immunity Act.

(4) "Person seeking recovery" means any person seeking damages or reimbursement on
its own behalf, or on behalf of another for whom it is authorized to act as legal representative.

Section 70. Section 78-27-43 is amended to read:

78-27-43. Effect on immunity, exclusive remedy, indemnity, contribution.

Nothing in Sections 78-27-37 through 78-27-42 affects or impairs any common law or
statutory immunity from liability, including, but not limited to, governmental immunity as
provided in Title 63, Chapter 30, and the exclusive remedy provisions of Title 34A, Chapter
[3] 2, Workers Compensation Act. Nothing in Sections 78-27-37 through 78-27-42 affects or
impairs any right to indemnity or contribution arising from statute, contract, or agreement.

Section 71. Section 78-36-10.5 is amended to read:

78-36-10.5. Order of restitution -- Service -- Enfor cement -- Disposition of
personal property -- Hearing.

(1) Each order of restitution shall:

(a) direct the defendant to vacate the premises, remove his personal property, and
restore possession of the premisesto the plaintiff, or be forcibly removed by a sheriff or
constable;

(b) advisethe defendant of the time limit set by the court for the defendant to vacate
the premises, which shall be three business days following service of the order, unless the court
determines that alonger or shorter period is appropriate under the circumstances; and

(c) advisethe defendant of the defendant's right to a hearing to contest the manner of
its enforcement.

(2) (a) A copy of the order of restitution and aform for the defendant to request a
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hearing as listed on the form shall be served in accordance with Section 78-36-6 by a person
authorized to serve process pursuant to Section 78-27-58. If personal service isimpossible or
impracticable, service may be made by:

(i) mailing a copy of the order and the form to the defendant's last-known address and
posting a copy of the order and the form at a conspicuous place on the premises; or

(i) mailing a copy of the order and the form to the commercial tenant defendant's
last-known place of business and posting a copy of the order and the form at a conspicuous
place on the business premises.

(b) A request for hearing by the defendant may not stay enforcement of the restitution
order unless:

(i) the defendant furnishes a corporate bond, cash bond, certified funds, or a property
bond to the clerk of the court in an amount approved by the court according to the formula set
forth in Subsection 78-36-8.5(2)(b); and

(ii) the court orders that the restitution order be stayed.

(c) Thedate of service, the name, title, signature, and telephone number of the person
serving the order and the form shall be legibly endorsed on the copy of the order and the form
served on the defendant.

(d) Within ten days of service, the person serving the order and the form shall file
proof of service in accordance with Rule 4[thy](e), Utah Rules of Civil Procedure.

(3) (@) If the defendant fails to comply with the order within the time prescribed by the
court, a sheriff or constable at the plaintiff's direction may enter the premises by force using the
least destructive means possible to remove the defendant.

(b) Any personal property of the defendant may be removed from the premises by the
sheriff or constable and transported to a suitable location for safe storage. The sheriff or
constable may delegate responsibility for storage to the plaintiff, who shall store the personal
property in a suitable place and in a reasonable manner.

(c) The personal property removed and stored shall be inventoried by the sheriff or
constable or the plaintiff who shall keep the original inventory and personally deliver or mail
the defendant a copy of the inventory immediately after the persona property is removed.

(4) (@) After demand made by the defendant within 30 days of removal of personal
property from the premises, the sheriff or constable or the plaintiff shall promptly return all of
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the defendant's personal property upon payment of the reasonable costs incurred for its removal
and storage.

(b) The person storing the personal property may sell the property remaining in storage
at apublic saleif:

(i) the defendant does not request a hearing or demand return of the personal property
within 30 days of its removal from the premises; or

(i) the defendant failsto pay the reasonable costs incurred for the removal and storage
of the personal property.

(c) Inadvance of the sale, the person storing the personal property shall mail to the
defendant's last-known address a written notice of the time and place of the sale.

(d) If the defendant is present at the sale, he may specify the order in which the
personal property shall be sold, and only so much personal property shall be sold as to satisfy
the costs of removal, storage, advertising, and conducting the sale. The remainder of the
personal property, if any, shall be released to the defendant. If the defendant is not present at
the sale, the proceeds, after deduction of the costs of removal, storage, advertising, and
conducting the sale shall be paid to the plaintiff up to the amount of any judgment the plaintiff
obtained against the defendant. Any surplus shall be paid to the defendant, if the defendant's
whereabouts are known. If the defendant's whereabouts are not known, any surplus shall be
disposed of in accordance with Title 67, Chapter 4a, Unclaimed Property Act.

(e) The plaintiff may donate the property to charity if:

(i) the defendant does not request a hearing or demand return of the personal property
within 30 days of its removal from the premises; or

(i) the defendant failsto pay the reasonable costs incurred for the removal and storage
of the personal property; and

(iii) donation isacommercialy reasonable aternative.

(f) If the property belonging to a person who is not a defendant is removed and stored
in accordance with this section, that person may claim the property by delivering awritten
demand for its release to the sheriff or constable or the plaintiff. If the claimant provides
proper identification and evidence of ownership, the sheriff or constable or the plaintiff shall
promptly release the property at no cost to the claimant.

(5) Inthe event of a dispute concerning the manner of enforcement of the restitution
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order, the defendant or any person claiming to own stored personal property may file a request
for ahearing. The court shall set the matter for hearing within ten days from the filing of the
request, or as soon thereafter as practicable, and shall mail notice of the hearing to the parties.
(6) The Judicial Council shall draft the forms necessary to implement this section.
Section 72. Repealer.
This act repeals:
Section 9-1-701, Short title.
Section 58-60-505, Qualificationsfor licensure prior to July 1, 1998.

L egidative Review Note
asof 1-13-03 10:23 AM

A limited legal review of thislegidation raises no obvious constitutional or statutory concerns.

Office of L egidative Research and General Counsel



Fiscal Note Revisor's Statute 18-Jan-03
Bill Number HBO0165 3-45 PM

State Impact

No fiscal impact.

Individual and Business Impact

No fiscal impact.

Office of the Legislative Fiscal Analyst



